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Series Preface 


Open a newspaper, listen to the radio or watch television any day of the week and you will read 
or hear of some matter concerning international law' The range of matters include the extent 
to which issues of trade and human rights should be linked, concerns about refugees and 
labour conditions negotiations of treaties and the settlement of disputes, and decisions by the 
United Nations Security Council concerning actions to ensure compliance with international 
law International legal issues have impact on governments, corporations organisations and 
people around the world and the process of globalisation has increased this impact In the 
global legal environment knowledge of international law is an indispensable tool for all scholars, 
legal practitioners, decision-makers and citizens of the 21st century 

777e Library of Essays m Intei national Law is designed to provide the essential elements 
for the development of this knowledge Each volume contains essays of central importance m 
the development of international law m a subject area The proliferation of legal and other 
specialist journals, the increase in international matenals and the use of the internet, has meant 
that It IS increasingly difficult for legal scholars to have access to all the relevant articles on 
mlemalional law and many valuable older articles are now unable to be obtained readily 
These problems are addressed by this senes, which makes available an extensive range of 
malcnais in a manner that is of immeasurable value for both teaching and research at all levels 
Each volume is written by a leading authonty m the subject area who selects the articles 
and provides an informative introduction which analyses the context of the articles and 
comments on ilieir significance w ithm the developments in that area The volumes complement 
each other to give a clear view of the burgeoning area of international law It is not an easv 
task to select order and place in context essays from the enormous quaniitj of academic lenal 
wmng prubhshed m jouraals - m many languages -throughout the world This task requites 
professional scholarly judgment and difficult choices The editors in this senes have done an 
c^cellenl job for uliich I thank and congratulate them It has been a pleasure working with 


ROBERT McCORQUODALE 
General Senes Ediloi 
School of Lon' 
Unn erstly of h'oUmgham 





Introduction 


Law’s purpose is to settle *by authonty of the group various types of questions of concern to 
the group’ (O’Connell, 1999, p 336, quoting Hart and Sacks, 1994, p Ixxxui) International 
law, like national law, uses both substantive rules as well as procedures to settle international 
society’s questions Procedures are central to any legal system’s ability to accomplish the basic 
purpose of settlement Procedures perform two functions First, they provide the means to 
interpret, apply and enforce the substantive rules of law and, in addition, they can be used to 
settle society’s questions in areas where the existing substantive rules prove vague or inadequate 
While, in many important respects, the procedures of international dispute settlement are 
remarkably similar to those of national legal systems they also have important differences 
The essays in this volume analyse the procedures of international law for settling mtemauonal 
society’s questions After some further comments regarding the goals of international dispute 
sclilcmcnl this Introduction desenbes generally what those procedures arc, the pnnciples that 
govern them, and how they developed 


The Goals of International Dispute Settlement 


In international society, the failure to settle disputed questions has, at times, resulted in 
widespread conflict and war Providing effective altcmaiives to war for the settlement of disputes 
IS the uliimaic goal of this branch of iniemauonal law In addition, international dispute settlement 
has the intermediate goals of implementing the law and otherwise promoung international 
society s interests Thus, according to Sohn 


Uc need to provide adequate means for the settlement of intemattonal disputes is related to two 
of mlcnialiona) law - the necessity to prevent escalation of conflicts between 
states into breaches of the peace and the requirement of providing proper procedures for iho 


Supporting legal rules through interpretation and application of law also serw*® r 

prcserstnethcpeaec inwaysmoremdtrectthanpresiLngaconfl^ 
.espcet.tltcmeansotdispmeseUlemcmtntmcrnahononawscnJtopre^^^^^ 

imcNatc level prevent violence at the 
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lhai dispulcs - Of, more sintlly. Ihc conflicis from which disputes emerge - arc n»i whollj 
undcsirdblc hut ha\'C certain valuahlc char.tcicnstics. and that Ihc proper function of law is lo 
manage, rather than to suppress nr resolve, conflict* (Collier and Lowe, 1999, p I) While it u 
true that conflict cannot be wholly eliminated, nor. as the writers say, would that necessarily k 
entirely good for society, on the other hand, successful legal systems should be able to help 
resolve disputes when parties positively seek resolution More importantly, all legal systems 
should surely iiim at preventing the violence that can result when disputes are not resolved 
Dispute settlement systems should be able to resolve these disputes quickly and pcaccftJll} 
They need more than management, and it is clear from the history of international dispute 
settlement that scholais and activists have consisicmly sought more - they have sought the 
means to preserve peace 

Yet, with so much war and violence in the world, it might he concluded iliat international 
pnxcdurcs for peaceful settlement have killed in tlie pursuit of Ihc uliimalc goal of tt ar avoidance 
Of course we can find many important csampics of failure, but the essays in this volumeprovidc 
many examples of success, too 7 he story of international dispute settlement that folloivs is 
not one o( cynicism or pessimism Rather, it is a story of continuing efforts to improve and 
expand the means of peaceful settlement li is a positive story lull of evidence of ever better, 
more effective, procedures in the pursuit of peace 


The Principles and Procedures of Intcniallonal Dispute Selllenicnl 

The phrase 'international dispute settlement* is used synonymously w'llh the phrases 
'international dispute resolution* and 'peaceful settlement of disputes’ All three phrases refcf 
to ending disagreements on the international plane without resort to violence The study of 
international dispute settlement is the study of intciriational disputes, disputants, the substantive 
obligations requiring peaceful resolution and. most of all, iJic means developed under 
international law for resolving disputes without force or coercion 

Ovefview 

The volume's first essay by Richard Bdder, 'An Overview of International Dispute Settlement 
(Chapter 1) provides a comprehensive look at the principles of dispute settlement and the means 
of settlement It also discusses the meaning of basic terms such as ‘dispute* within the field of 
dispute settlement Not all international disagreements come within the scope of intcmalional 
dispute settlement The Permanent Court of International Justice defined a dispute as a 
'disagreement on a point of law or fact, a conflict of legal views or of interests between two 
persons* ' According to Merrills (1991, p 1), ‘A dispute may be defined as a specific 
disagreement concerning a matter of fact, law or policy in which a claim or assertion of one 
party IS met with refusal, counter-claim or denial by another* (see also Chinkin and Sadurskn, 
1991) The International Court of Justice (ICJ) emphasized in the Heaelquartets Agreement 
Cas^ that the meaning of 'dispute* is important because the obligations in the area of intcmationiu 
dispute settlement revolve around disputes, rather than lesser or greater sorts of issues between 
states Thus, the United Nations Charter, Article 2(3), requires that ‘fajll members shall settle 
their international disputes by peaceful means in such a manner that international peace and 
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ecunty, and justice, are not endangered’ ^ Disputes must be resolved peacefully, but states 
3 iay use armed force in self-defence if faced with an armed attack At the opposite extreme, a 
^nere difference of opinion, as opposed to a dispute, will not tngger binding commitments to 
rnter into consultations, arbitration or adjudication 

: One of the oldest discussions among international lawyers woiking m the area of dispute 
esolution concerns whether all disputes are amenable to settlement through dispute resolution 
nechanisms Early in the twentieth century, lawyers held the firm belief that some disputes 
nusi be excluded from thejunsdiction of courts and tnbunals as non-justiciable^ So, should 
vc leave some disputes out of the discussion because they are not ’justiciable’ owing to their 
Political, normative or aesthetic nature (Collier and Lowe, 1999, pp 10-16)'^ This approach is 
•eflecled in Article 36(2) of the Statute of the International Court of Justice (ICJ), which sets 
3ut the Court’s jurisdiction enumerating the disputes it could consider, including 


All legal disputes concerning a the inierpTCiation of a treaty, b any questions of mtemational law, 
c ihe existence of any fact which, if established, would constitute a breach of an mtemational obligauon, 
d the nature or extent of the reparation to be made for the breach of an international obligaUon 


In 1984 the United States uiged that a decision by the ICJ m a case brought against it by 
Nicaragua would violate an mtemational law ‘political question’ doctnne ’ The Court ruled 
that there was no such doctnne m Internationa! law Today, courts and tribunals take on 
disputes of every conceivable category, as long as they can be charactenzed as involving a 
qucslion of law or fact Thfc mechanisms of negotiation, mediation and conciliation are not 
even that limited Nevertheless, some important dispute settlement agreements still deliberately 
omit dispute settlement mechanisms or make exceptions for certain categories of disputes 
Those exceptions, however, tend to indicate where states remain unready to submit to dispute 
settlement, rather than any a pnoii understanding that the certain disputes are not susceotible 
of settlement through dispute settlement procedures ® 

An intemaiional dispute can involve states (including quasi-stales and staie-like entities) 
imcrgovcmmcnta! organizations, and natural and jundical persons, including, most importantlv 
non-govcmmental organizations (NGOs) and multinational corporations To some extent the 
puKcdurcs for pcacc^l settlement can accommodate any combination of disputants and have 
done so since Hugo Grotius, credited by many scholars with founding modem international 
aw, wrote his seminal work. De Jure Belli Ac Pacts, m 1623^24 ’ Centuries before Grotius 

ihccstaWtshrnemof the first intemaiional organizations tee ^ 

to mtemational law and could particiDatc in iniem,i.nn,i a ' f were subject 

and Plato. 1994 p 3) Today smtrstteorr ri. 

oWigaiions on the international plane, mdudlng Ihe widesltccrs'* “rt 

dispute veulcmcni Ncscrthclcss thcstudi nf regarding 

or diiliLs under intern itional law or when the disnuianls h-ive h 'nvolves rights 

settlement tf^laWite under international L ^ '='’''5®" ®P«>cctlurc for peaceful 
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Inirmattonai Dispute htttlenient 


Article 33 of the United Nations Charter sets out the classic procedures asailabic under 
international law for disputants to resolve their disputes It also refers to several of the general 
principles of dispute settlement Article 33 provides 

(1) 1hc parties to any dispute the continuance of which is likely to endanger the maintenance of 
international peace and scciiriiy shall Hrst of all, seek a solution by negotiation enquiry, mediation 
conciliation, arbitration, judicial settlement resort to regional agencies or arrangements, or other peocero) 
means of their own choice (2) Tlic Security Council shall when it deems necessary, call upon ih: 
panics to settle tlicir disputes b> such means 

The reference m Article 33 to judicial settlement may encompass rcson to imcmational, as 
w'cll as national courts ^ Traditionally, the study of dispute settlement in international law' is 
organized around these classic procedures referred to in Article 33 (see Mcmlls, 1999, Collier 
and Lowe, 1999), often divided between the diplomatic nr non-binding methods (ncgotiauon 
mediation, inquiry' and conciliation) and the legal or binding methods (arbitration or judicial 
settlement) Article 33 docs not mandate that states choose any particular means for settling 
disputes, nor that they actually settle or even attempt to settle disputes The Charter only requties 
that if states do attempt to resolve a dispute, they reject the use of violence Article 33 supports 
the free choice of means by parties, and even the simultaneous use of scteral means The 
International Court of Justice supported this general pnnciplc in Xho Aegean Sea Cose when it 
decided that negotiations could continue even while adjudication was undcrw'ay, because the 
Tact that negotiations arc being actively pursued dunng the present proceedings, is not, legally 
any obstacle to the exercise by the Court of its judicial function' ^ The United Nations General 
Assembly has reiterated and rcafTimicd these principles on several occasions 

In addition to these general principles, dispute settlement in international law ischanictcnzed 
by Its consensual nature in contrast to domestic legal dispute settlement Sovereign states 
generally must have given their consent at some point before they are obliged to negotiate, 
arbitrate or litigate On the other hand, a number of important multilateral conventions require 
parties, when joining, to agree to some form of compulsory dispute settlement This means that 
states are finding themselves before international courts and tnbunals without giving consent 
in a specific case on an increasingly frequent basis Moreover, all subjects of international law 
are finding themselves compelled to answer for violations of mtcmalional law in domesuc 
courts as these courts systematically remove the barriers to jurisdiction Richard Lilhch's essay 
‘Invoking International Human Rights Law in Domestic Courts* (Chapter 14), disscnbes the 
well-known case of Ftlartiga v Pena~Iraia^^' which is the locus classtcits of the contemporary 
movement towards the interpretation, application and enforcement of international law in 
national courts As a result of these developments, the pnnciple of consent is no longer the 
central, defining pnnciple of dispute settlement it once was On the other hand, with the growing 
use of dispute settlement mechanisms in international law, new pnnciples are emerging, the 
most important of which is arguably the general principle that participation in any attempt to 
settle disputes must be undertaken in good faith Good faith, as defined by O’Connor (1991, 
p 121) is 'directly related to honesty, fairness and reasonableness and it is determined at 
any particular time by the compelling standards of honesty, fairness and reasonableness 
prevailing in the international community at that time* 

This conclusion regarding the requirement of good faith is not based on the explicit statements 
of any single authonty, although it is found throughout dispute settlement agreements and has 
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, been applied as a dispute settlement pnnciple by the ICJ The Vienna Convenuon on the Law 
of Tieaties, for example, provides that ‘Every treaty m force is binding upon the parties to it 
and must be performed by them m good faith ’ Thus, to the extent that a dispute settlement 
obligation is a treaty-based obligation, states must perform m good faith The World Trade 
t Organization (WTO) Dispute Settlement Understanding provides explicitly that Tf a request 
for consultations is made pursuant to a covered agreement, the Member to which the request is 
made shall, reply to the request within 10 days after the date of its receipt and shall enter 
into consultations in good faith ' The Iran-US Claims Tnbunal decided m 1987, in Case 
No A2I, that for the United States to fulfil its good faith obligation, it had to provide for 
enforcement of Tnbunal decisions against US nationals in US courts In the Fisheries 
. Jurisdiction Case, the ICJ found that Iceland, Germany and Bntain had a customary law-based 
i obligation to negotiate and to conduct the negotiations in good faith Finally, the proper 
. functioning of any dispute settlement mechanism depends on participants acting in good 
faith This fact alone qualifies good faith as a general pnnciple of dispute settlement (Bin 
, Cheng, 1953) 

A^egonmion and Consultation 

International dispute settlement is charactcnzed by a wide array of possible disputes and 
' disputants and several important general pnnciples The core of the subject, however, is the 
I procedures from negotiation to judicial settlement To some extent, negotiatton is the anUthesis 
' ofa legal procedure At one time it was a matter of debate whether a means such as negotiation 
should be considered a legal topic at all because of its informality In fact, negotiation is 
^ categonzcd as a ‘diplomatic* means along with good offices, mediation, inquiry and conciliaUon, 

' m contrast to the ‘legal means’ of arbitration and judicial settlement (Memlls, 1999, p ix) 
Nevertheless, despite the labels, all the ‘diplomatic* means, including negotiation, are'subiect 
*' to legal rules 

/ 

/ 


j 


/ 


/ 


t 
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-^e real basis of the distinction between the legal and diplomatic means is not that the 
diplomatic means are ‘lawless’ - that is without rules for guiding their use or havms no role 
in resolving questions of law - but. rather, that the outcomes are generally non-bmdml unlike 
those achieved by the legal means Rules exist for the use of all the diplomatic meaM even 
aid communication to settle a dispute without the 

aid of ilimd parties Onccastatc or other international actor consents to be part of an mtemational 

dispute sciilcmcni procedure it is, at the very least, bound by the oblisatL m J 

t.mh Thecssas by Charles Fombad ‘Consultation and Negotiation in the Pacific Settlemem of 

Imcmatmnal Disputes’ (Chapter 3> explains the obhgatiL on slates m intematinn!dT 
engage sometimes in negotiation or us close relative, consultation and the obhsation \ 

tint s lolaicyiii cogent pnncmlcs such is iL nmh.K,. “ * ‘ agreements 

1 w also limits ihc right of t« o stites to'modify multiiateral"a!r''°'''^'^ ***'^‘^' 

-me or all other p .L.s to the agm ® 
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Good Offices and Mediation 

Good offices and mediation arc defined as vanations on negotiation With these methods, 
instead of direct communication between the parties, a third party will lend assistance Good 
offices refer to the most minimal role an outside party can play simply bnnging the parties 
together It is not mentioned in Article 33 of the UN Charter but, as discussed in the essay by 
B G Ramcharan. The Good Offices of the United Nations Secretary-General in the Field of 
Human Rights' (Chapter 4), it is uniformly considered a standard method 

Good offices differ only subtly from mediation In mediation, the third party will play a 
more active role, making suggestions and bargaining with the parties Thomas Princen's essay, 
^International Mediation - The View from the Vatican' (Chapter 5), describes one of the most 
famous mediations of all time, the Vatican's mediation of the Beagle Channel dispute Chile 
and Argentina hod tried to settle a disputed section of their boundary by arbitration When 
Aigentina rejected the arbitral award, both stales began to mobilize their armed forces Pope 
John Paul II sent his emissary. Cardinal Samord, to prevent the war and mediate the dispute 
Samord's efforts led to eventual success in both missions 

It may be right to say that good offices and mediation arc the least 'regulated' of all the 
dispute settlement mechanisms Good faith nevertheless applies to the extent it does for all 
dispute settlement procedures However, there are some countenndications in the case of 
mediation The WTO Dispute Settlement Understanding (DSU), for example, provides in 
Article 4 for consultations and explicitly mentions the obligation of good faith, but Articles 
of the DSU, providing for mediation, docs not mention good faith " Neither of the essays 
included in Part III mention good faith or other procedural rules, and this omission supplies 
further evidence that good offices and mediation have few, if any, rules associated with them 
More definitive conclusions, however, must await further study We have yet to subject good 
offices and mediation to the same systematic legal analysis earned out for the other mechanisms 
under Article 33 of the UN Charter 

Inquiry and Conciliation 

As to this last point on the degree of regulation, there is a marked contrast between good offices 
and mediation on the one hand, and inquiry and conciliation on the other Like good offices and 
mediation, inquiry and conciliation also involve third parties, usually formal commissions, that 
provide non-binding reports on questions of law or fact (Fox, 1972) When confined to fact- 
finding, the commission is usually called a 'fact-finding commission* Unlike good offices and 
mediation, dozens of treaties are devoted to the subject of these commissions Also, lawyers 
have wntten numerous books and articles on when and how inquiry and conciliation should or 
must be used 

From the Second World War until veiy recently, commissions whether for fact-finding, 
inquiry or conciliation fell out of fashion Tbday they are being used again and are once again 
a topic of scholarly interest The essay by Charles Hyde, ‘The Place of (commissions of Inquiry 
and Conciliation Treaties in the Peaceful Settlement of International Disputes' (Chapter 6), 
was wntten in 1929 when these methods were of greatest interest He desenbes the many 
treaties providing for inquiry and conciliation and the elaborate sets of pnnciples devised to 
guide their use These developments followed the highly successful use of inquiiy in the Dogger 



Bank Affair of 1904, descnbed in the essay by Richard Lebow, ‘Accidents and Cnses The 
Dogger Bank Affair (Chapter 7) Lebow’s essay, like that of Pnncen on mediation, does not 
discuss legal pnnciples, but the Dogger Bank Affair itself demonstrated such a successful use 
of peaceful settlement that the story has been retold by international lawyers ever since, relying, 
m recent years, on the version provided by Lebow 


Arbitration 


This new interest in commissions (discussed further below) is eclipsed by the current interest 
in the binding means of dispute settlement, especially through judicial settlement International 
law scholars involved in dispute settlement have always had as their great hope and aim the 
achievement of binding, compulsory procedures for dispute settlement - procedures as close as 
possible to the compulsory, binding mechanisms available for settling disputes in national 
societies Interest in these mechanisms has probably never been greater 
Binding settlement can be achieved through both arbitration and judicial settlement Arbitration 
IS the older form and is less formal than judicial settlement Hazel Fox’s essay, ‘States and the 
Undertaking to Arbitrate’ (Chapter 8), provides a taxonomy of arbitration types and basic 
pnnciples of arbitration Fox desenbes the relative decline in interstate arbitration compared 
with the tremendous growth in international commercial arbitration, including international 
commercial arbitrauon between states and pnvate parties The success of commercial arbitration, 
she suggests, is due in large measure to the fact that, through the New York Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards,’^ states have finally resolved the 
problem of how to enforce binding arbitral awards However, the failure to develop similar 
methods of enforcement for pure interstate arbitration may partly account for us relative 
decline The essay by Lon Fisler Damrosch, ‘Retaliation or Arbitration - or Both*^ The 1978 
United States-France Aviation Dispute* (Chapter 9), discusses the use of countermeasures to 
induce a slate into complying with an arbitral award or the agreement to arbitrate m the first 
place Her essay describes the Air Services Arbitration between the US and France and the 
US threat to suspend France’s treaty nghts in response to a pnor denial of US nghts under 
the same treaty The case is highly significant for explaining how any rule of international law 
may be enforced in a system that has both eliminated the right to use armed force but has not 
replaced it with a compulsory system of binding dispute resolution States may reson to self- 
help short of armed force, m the form of proportional countermeasures Plainly, however, 
countermeasures arc inferior to the national coun-based system for enforcement devised under 
the New York Convention 


Nc\crihe!css countermeasures are often the only means of coercion and can be effective 
1 he United Slates look countermeasures m the form of freezing substantial assets of the state 
o\ Iran when Iranian students m 1979^0 look several dozen Amencans hostage in the US 
cmbass\ in Tehran As a result of controlling these assets, the United States, through the 
mediation asMStance of Algeria, persuaded Iran to free ihe hostages and to take part in a 
cbimv tribunal to resolve ihc man> claims US citizens had on the government of Iran The 
h-m-l'S Claims Tnbunal ,s one of Ihe mosi successful dispute scltlement mechanisms ever 
formed David Canm s essay. >lhc Nature of the Iran-United States Claims Tribunal and the 
-.sols mg StniLturc of Imcmatinnal Dispute Resolution' (Chapter 10), desenbes the tnbunal’s 
design a Kc\ lo its success, and the procedure u follotss 
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Another highly successful dispute settlement mechanism is the World Trade Organization 
Dispute Settlement Body (DSB) established m 1995 (see Hudcc, 1999) TheDSB'songinsare 
descnbed in Emst-Ulrich Petersmann’s essay, 'Strengthening GATT Procedures for Settling 
Trade Disputes* (Chapter 11) Interestingly, the DSB has much in common with thelran-US 
Claims Tribunal Both mechanisms were originally conceived as arbitral tribunals but actually 
have much in common with judicial settlement In existence for more than 20 years, the Iran* 
US Claims Tribunal is quasi'permancnt It follows its own past decisions, develops its own 
procedural rules, and performs in other ways like a court The WTO Dispute Settlement Body 
is permanent Its secretariat forms panels as needed, from lists of panellists, but its appellate 
body members serve a term, just like judges Petersmann explains the needs that drove the 
development of the Dispute Settlement Body and the hybnd form it took on, combining the 
forms of the arbitral tnbunals and courts 

Judicial Settlement 

Projects for general adjudication like the Permanent Court of Arbitration, the Permanent Court 
of International Justice, and, its successor, the International Court of Justice, have always been, 
in a sense, the ‘higher’ topics of dispute settlement Within the topic of international courts, 
the question of compulsory jurisdiction has received most attention The essay by Humphrey 
Waldock, ‘Decline of the Optional Clause’ (Chapter 12), describes the failure to get many 
states to commit, even on the basis of reciprocity, to the compulsory jurisdiction of the ICJ Yet, 
despite that failure, the ICJ has enjoyed great success since the end of the Cold War and, 
indeed, has inspired the creation of new courts Louts Sohn’s essay, ‘Settlement of Disputes 
Arising Out of the Law of the Sea Convention’ (Chapter 13), describes the development of one 
of these, the International Tnbunal for the Law of the Sea Since then, several international 
criminal courts have been formed, inspired not only by the ICJ but also by the example of the 
Nuremberg Tribunal established after the Second World War and the more contemporary cases 
in national courts against persons accused of the most serious violations of international law 
The essay by Richard Lilhch, ‘Invoking International Human Rights Law in Domestic Courts 
(Chapter 14), championed such national trials and, in turn, inspired many more Chen 
Bassiouni’s essay, ‘The Time Has Come for an International Criminal Court* (Chapter 15), 
provides both the rationale and the design that influenced worldwide agreement for t e 
International Cnminal Court in Rome in 1998 
These many new developments in international adjudication, however, may raise problem 
for the system of international law According to Judge Sir Robert Jennings in ‘TheProlifcrab®*' 
of Adjudicatory Bodies Dangers andPossible Answers* (Chapter 16), increased decision-maKi^ 
on questions of international law can lead to the development of conflicting principles Alino“B" 
the ICJ is not yet perceived as a ‘supreme court* or ‘pnvy council* for resolving conflicting 
decisions, Jennings finds that, given the proliferation of international courts and intematio 
decisions, such a role would be welcome for the system of international law 

Agencies 

The United Nations Security Council and the United Nations Secretary-General are t^ ui(^ 
important agencies for the settlement of the world’s most dangerous disputes Rosalyn Higg 
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in ‘The Place of IntoTiationaJ Law in the Settlement of Disputes by the Secunty Council* 
(Chapter 17), descnbes the extent to which international law is relevant to the work of the 
Council Ramacharan (in Chapter 4) takes up a similar theme regarding the Secretary-General 
Regional dispute settlement, such as that provided for in the treaties of the European Union 
or the North America Free Trade Agreement (Folsom et af , 1998, Brown and Kennedy, 20CX)), 
IS plainly an important topic that cannot be wholly segregated from international dispute 
settlement Similarly, pnvate intemattonal law - the law governing pnvate, usually commercial, 
concerns active m more than one state - and private international dispute resolution, such as 
private commercial arbitration, are adding to the knowledge and sophistication of public 
international law procedures The essays in this volume do not particularly focus on regional 
and pnvate international dispute settlement, although Fox's essay in Part V is helpful m 
pointing out the congruencies and distinctions in public and pnvate international arbitration 
The essay by Robert Keohane, Andrew Moravcsik and Anne-Mane Slaughter, ‘Legalized 
Dispute Resolution Interstate and Transnational’ (Chapter 18), discusses the breakdown in the 
once tirm categones of international, domestic and regional dispute resolution These authors' 
insights argue for including more essays in this volume on the pnvate, regional and transnational 
mechanisms - mechanisms that bndge national and international law 
Although barners are breaking down, however, it is also true that, today, more activity than 
ever before can be identified as public, as opposed to private, and international, as opposed to 
regional While we need to be aware that the categones are less neat than previously, they 
nevertheless still exist and are perhaps even more useful than in the past for organizing the 
ever-expanding study of international dispute settlement 


The Futtoe of International Dispute Settlement 

The final two essays in the volume look to the future of international dispute settlement and are 
at the forefront of the current dialogue among international lawyers regarding the next phase of 
ispuic settlement studies Interestingly, the basic dispute settlement procedures are likely to 
continue for the foreseeable future, but they are being used more often by a greater vanety of 
ispmanls. to solve a wider array of disputes As a result, nowadays the topics m this field can 
i^nge from the obligation to negotiate mx-esiment disputes in good faith between states and 
nw iinaiionals to individuals bnngingcivii suits in national courts against those who they accuse 
0 ^Orating international human rights law 

s the final two essays in the volume suggest, mternational dispute settlement is closely 
inte related streams of scholarship the study of dispute settlement in 

negotiation, mediation and arbitration within national 
essays suggest that all three streams are converging although they plainly 
a' the sources In mternational relations, dispute resolution studies are known 

conflict prevention or conflict resolution Conflict prevention scholarship 
Quwron*" e^ectivcness, rather than rules, as m mternational law Scholars tend to ask such 
"hcihcT^ a particular conflict is ‘npe’ for negotiation or mediation They ask 

^^^putc 0 mediator has the trust of two disputing parties to effectively resolve a 

Hartman comply with binding dispute resolution outcomes (Zanman. 1989, 

Bcncovitch. 1996, Bercovitch and Rubin 1992} The essay by 
' pier 5) on the Vatican's mediation of the Beagle Channel dispute and Lebow’s 
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dcscnption of the Dogger Bank inquiry (Chapter 7) are classic examples of conflict prevention 
scholarithip 

International lawyers, by contrast, tend to focus on whether parties have an obligation to 
obey the outcome of a dispute resolution process or to follow particular conduct mandated by 
procedural rules Internationa! law and intcmintional relations have always had some overlap 
and mutual interest the overlap has grown along with the prominence of dispute resolution in 
the study of international relations The essay by Robert Kcohanc, Andrew Moravesik and 
Anne-Marie Slaughter. ‘Legalized Dispute Resolution Interstate and Transnationar (Chapter 18) 
reflects the interdisciplinary approach being taken by some international law and international 
relations scholars into mtemdtionnl dispute settlement They ask, among other questions, why 
dispute settlement is increasingly moving from the non-bmding, diplomatic approaches to the 
more legalized, binding methods of adjudication 

Despite the present synergies, international law and international relations developed and 
remained largely distinct from one another for most of the twentieth century One of the classic 
works in the field of international dispute resolution is an interdisciplinary study of conflict 
resolution looking at both the procedures available in international law and ease studies of 
actual aitcmpis at conflict prevention The study appears, howeser, in two separate volumes, 
one edited by international relations scholars (Donelan and Grieve, 1971) and one by an 
international law' scholar (Waldock, 1972), with little or no connection between them Other 
works from international relations tend to include one chapter or essay on the international law 
approach to dispute settlement (for example. Bitdcr, 1997) However, as ever more work is 
done on the same international social phenomena by international lawyers and international 
relations specialists, the integration of the tw'o fields is bound to increase 

Interestingly, American Alternative Dispute Resolution (ADR) has long combined both a 
rules approach and an cffeciis cncss approach Fisher and Dry’s Geitmg to Kw ( 198 1 ) is a staj^ 
of the Amencan law school cumculum on negotiation It is a manual teaching, m enumOTlw 
steps, how to negotiate, rather than esamming w'hat the law' requires Although it is a stenda 
in conflict prevention courses in places like the Johns Hopkins University Nitze School o 
Advanced International Studies, it finds only bncfmcntion in classic treatments of inieiiiationai 
dispute settlement in international law, like Mem Ms ( 1 999) or Lowe and Collier (1999) 
on ADR in law schools are including the growing number of judicial deasions and siatu^ 
on alternative dispute resolution,^ but the American study of negotiation, "^^****°” 
arbitration is still heavily w-eighted towards training It is also focused on the 
of international relations, presenting statistical studies about the circumstances surroun 


^’'^stslibstt^v^differenccs between ADRand international dispute settlement cante[^ly 

accounted for by the fact that international dispute settlement as a subfield of interna i 
existed long before the modem movement of ps>'chology and its below 

people in how to prevent or resolve disputes Arbitration, as will be discussed fu I 

pre-dates international law s emergence m the seventeenth century Certainly P 
diplomacy was studied, but modem ADR follows developments m social ^ 

1960s in how to influence the outcome of negotiations or disputes among peop e y 
approach to the study of international dispute settlement wm estaWish^ alobalization 

Nevertheless, the future of dispute settlement will be 
and the development of transnational mechanisms, but also by the robust pra 
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mediation, and arbitration in the United States The essay by Chnstme Chmfan, ‘Alternative 
Dispute Resolution under International Law' (Chapter 19), discusses these alternatives to 
litigation found m nauonal societies and describes how national practices are influencing the 
international scene Chinkin descnbes a future m which international dispute settlement takes 
on more of the trappings of domestic, particularly Amencan, dispute resolution, rather than 
integrating more closely with the study of conflict prevention in international relations The 
force and dynamism of Amencan legal culture has meant that topics such as arbitration, once 
developed wholly within international law, are plainly being influenced today by developments 
in Amencan arbitration (Reed and Sutcliffe, 2001) Generally, that means a move towards 
more formal, legalized procedures 


The History of International Dispute Settlement 

The trend towards more formal, legalized procedures, which American ADR may accelerate, 
really got underway for international law in 1899, the year m which states adopted the Hague 
Convention on the Pacific Settlement of Disputes The Convention aimed at developing 
alternatives to, and mitigating the use of. armed force The 1899 conference was both a 
culmination of the work and aims of international lawyers since the founding of mtemaUonal 
law, as well as the beginning of a new penod of endeavour m the formal study and promouon 
of means for the peaceful settlement of disputes Between 1899 and 1928 all the means of 
peaceful settlement mentioned m Article 33 of the Charter had been developed and committed 
to formal, multilateral agreement (Memlls, 1999, p 62) The last of the major techniques to be 
commuted to treaty was conciliation According to Memlls, the first conciliation treaty was 
concluded between Sweden and Chile in 1920 Conciliation was included in the multilateral 
General Act for the Pacific Settlement of Disputes m 1928 “ 

The achievements of 1899-1928 grew out of cenlunes-long efforts Of the contemporary 
dispute seulemcni procedures, the more informal ones - negotiation, good offices, and mediaUon 
“ nave, m one version or another, always been with us Arbitrauon, on the other hand, is easier 
to trace to us starting point in international relations and international law It was the first 
pmrcdurc to develop a sophisticated set of procedural rules under international law (Verziil 

produced, m part, through mediation ‘Among 
c most famous instances of mediation I cite that of Venice and the Pope between France and 
and of Denmark between the Empire and Sweden pnor to and during the 

Vattel,andothers.refertoarb,trat.on,n 

formed th . r ^ "“o''''"® ®"y disputes In 1804, European states 

auilmnt^ reEulal'on of shared resourc^with the 

ntj to adjudicate and rcsoKc differences (Teclaff, 1991, p 971 It wa<; hnwAi^r 

en!mrac^ 'he n«t"f n of war and us associated hoirora 

?cd the nsc of peace mosemems. which lobbied governments for altemat.ves tt 
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like Mburalion (Caron, 2000, pp 7-9) The 1898Spamsh-AmcricanWar-abloodyconflKt,n 
winch Spam lost most of its remaining overseas colonies to the United States - became a 
prominent example for the peace movements The popular view of the day was that the war 
began due to a mistaken behel that Spanish agents had sunk a US naval vessel, the Afarnc m 
(he Port of Havana (Caron. 2000. p 7) The Russian tsar responded to (he peace movcmenis - 
as well as to Russia’s declining ability to afford the new technology of war - by calling for an 
international conference to find means of peaceful settlement and provide some controls on tbe 
use of arms (Sadat. 1999, p 97, n 1, ciling Hull, 1908) 

In the First Hague Peace Conference of J 899, delegates from 26 slates drafted a convention 
defining and setting out rules and procedures for good offices, mediation, inquiry and arbitration 
7 he use of inquiry in 1906, to resolve the Dogger Bank dispute between Russia and Britain, is 
another classic ease in international dispute settlement The incident encouraged the further 
development of dispute settlement procedures, with the result that, in the Second Hague Peace 
Conference m 1907, more rules w'crc kidded for inquiry and the arbitration rules were modified 
and improved 

Already in 1 899, the British delegation had formally proposed an mtcmaiional court for the 
settlement of disputes That did not come about, nor did a real, as opposed to a titular, permanent 
arbitral body Instead the delegates formed the Permanent Court of Arbitration (PCA) constituting 
only a list of available arbitrators, a set of arbitration rules and a small secretariat in the Hague" 
and to which no state was bound to have resort However, the United States delegation, in 
particular, was inspired by the British proposals and. with others, made diligent efforts to bong 
about a permanent international court at the Second Hague Peace Conference of 1907 These 
efforts failed, but the delegates in 1907 did agree to the first multilateral treaty, the Convention 
Respecting the Limuaiion of the Employment of Force for the Recovery of Contract Debts 
1907,'* which outlawed the use of force f^or this particular class of dispute Hie delegates also 
agreed to form a permanent prize court, although, in the event, that court was never established 
(Schlochaucr, 1981) 

Nevertheless, US Secretary of State, Ehhu Root, left The Hague even more committed to the 
idea of judicial settlement of disputes Subsequently, he promoted the idea m Central Amcnca 
where governments succeeded in establishing the Central Amencan Court of Justice in 1911 
(Jessup, 1937, p 50)” - the first pennanent court for the settlement of interstate disputes (Hilk 
1981, pp 4I~44) This court existed for ten years and might have gone on longer had the 
United States taken a greater interest m promoting its survival In addition to the Central 
Amencan Court, Root also oversaw the establishment of the International Joint Commissiw 
(IJC) with Canada Founded as a permanent institution for the regulation of joint resources and 
the resolution of boundary-related disputes, the TJC continues to this day, playing a role in 
general consensus that disputes between the United States and Canada can be settled as eas^ 
as any among the Amencan states or the Canadian provinces The United States also 
the commitment to binding dispute resolution through bilateral agreements with South Atnen 
and European states 

Unfortunately, neither Root nor any of the other Americans long involved in promo i 
peace through law, were part of the Amencan delegation to the Pans peace talks ® 

First World War (Jessup, 1937, p 380. Dunne. 1988. pp 20-21) Jessup, in his 
biography of Root, attnbutes this to President Woodrow Wi1s<mi*s dislike of lawyers a 
desire to exclude prominent Republicans from the delegation More significantly, Root s vi 
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for the post-war order differed from Wilson’s Root did not support Wilson s idM t^t Ae 
collective use offeree be made available to enforce the peaceful settlement of disputes He felt 
strongly that the United States could not support what emerged as Article 10 of the League 
Covenant - the commitment ‘to respect and preserve as against external agg^sion the temtonal 
integnty and exisnng political independence of all members of the League .In Root sopmiOT, 

Wilson was promoting this and other ideas with his o\vn legacy in mind, as opposed to what 
would actually work and what the Amcncan people could accept 
In the end Root was nght The United States did not join the League nor did the mechanisms 
for peace in the Covenant prevent the Second World War Nevertheless, diey worked to some 
extent and provided a foundation for post-war improvement At the heart of the plan to ensure 
peace through the League was Article 12 of the Covenant* 


The Members of the League agree that if there should anse between them any dispute hUly to lead to a 
rupture they will submit die matter either to arbitration or to inquiry by the Council, and (h^ agree in no 
case to resort to war until iluee months after the award by the arbitrators or the report by the Council 


Article 13 of the Covenant prohibited resort to war against any state that complied with a 
judicial or arbitral award or a report of the Council But war could be used to force a settlement 
Brownlie (1963, p 57) suggests that the Covenant created a MisUncdon between legal and 
illegal wars based upon the formal criterion of compliance or non-compliance with obligations 
to use procedures for pacific settlement of disputes' The United States tried to demonstrate its 
commitment to peace despite rejecting the league by promoting the Kellogg-Bnand Pact of 
1928 (Brownhe, 1963, p 63) The parties to the Pact renounced war and committed themselves 
to seeking the peaceful settlement of disputes, but the Pact itself did not eliminate the nght to 
use force in self-defence, nor was it ever clear whether it was meant to prohibit the use of force 
for the enforcement of legal rights In Brownlie's opinion, the Pact rendered war illegal except 
in self-defence or under the authonty of an international organization (1963, p 89) 

In addition to these prohibitions on war, statesmen worked to improve the existing methods 
available as alternatives to war In 1920, ten distinguished mtemaUonal jurists drafted the Statute 
of the Permanent Court of International Justice, the first permanent, international court for the 
peaceful settlement of international disputes Two mam obstacles had prevented the organization 
, of an international court open to all states pnor to 1920 how judges would be selected and the 
, junsdicuon of the court, including whether it would have compulsory junsdiciion Elihu Root 
and his British colleague Lord Philimore were responsible for the breakthrough in selecting 
judges At the lime of the 1907 Hague Conference all states wanted to have a judge on the 
^ court In 1920, the Root-Philimore plan guaranteed that the great powers would always have 
judges and all other states could fid openings on a rotating basis ICJ judges today are selected 
^ on subvianiiallv the same method the fi\ c permanent members of the Sccunty Council always 
‘ ha\ c a judge of their nationality on the Court and ten other places arc filled on a rotating basis 

^ from the main regions of the w orld If a state or states party to a case do not have a judge of 

' thetr naiionalitj on the Court, and the other party docs, an ad hoc judge may be appointed 

Article 3 1 of the Statute of the International Court of Justice provides 

I ill Jodf of die naiionalit} of each of the parlies <hall retain their nght to sit in the case before the 
includes upon the Bench a judge of the nauonaltiy of one of the parties, an\ 

' I'wir pan\ m i\ rfioo^e a person to sit as judge 
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ElihuRootalsopIaycdakcyroIein determining the PCU’sjurisdiction He always fell slranriv 

that, when slates seek out judicial or arbitral seiticmem, they want an outcome i-— ■ on ifj 

not on the personal views oflhe judges as toajustorworkableoutcomefKelsen IMP p 421)’ 

Consequently, the PCU decided cases on the basis of international law ^ 

ihe^l =>n°'hcr breakthrough in the idea of the optional clause Someof 

hmtlf supported a court with compulsoiyjunsdiction. oiheis were adamant 

he Brazilian delegate, Fernandez, proposed the possibility of states accepting compulstny 
jurisdiction at their option, on the basis of reciprocity with other states that accepted the same 
obligation Many states did accept compulsoiyjunsdiction on the basis of reciprocity, while 
many others brought cases by special agreement Hence the PCU was able to compile an 
imprcMive record, deciding 21 contentious cases and 26 advisoiy opinions in a period of less 
Ihun 20 years (Schlochaucr, 1981, p 167) 

Conciltation also onginaled at the beginning of the twentieth ceniuiy After a number of 
bi atcral agreements for conciliation, including the Locarno Agreements of 1925, conciliation 
was included in a general multilateral treaty, the General Act for the Peaceful Settlement of 
Disputes of September 26, 1928 

Thus, by the outbreak of the Second World War, the international society had a vanc^ of 
means to settle disputes Their failure to prevent war challenged international law 3 rers to 
strengthen the core obligation of peaceful settlement and the general prohibition on the use of 
armed force to settle disputes in the United Nations Charter Interest in dispute settlement 
continued to grow during the years following the adoption of the Charter A number of important 
international treaties contained binding dispute settlement clauses - oflen commitments to settle 
any disputes at the PCIJ’s successor, the ICJ Added to negotiation and mediation was the 
hybrid of those two procedures that emerged in multinational conference negotiation Several 
key conference chairs, such as Tommy Koh at the United Nations Conference on the Law of 
the Sea and Maunce Strong at the United Nations Conferences on the Human Environment 
and Environment and Development, developed a form of mediation to lead hundreds of delegates 
to the successful conclusion of long and complex negotiations (see, for example, Antrim and 
Sebenius, 1992, p 97) Furthermore, the Unit^ Nations Secrctary'General practised the art of 
good offices to good effect, as described in Ramcharan*s essay (Chapter 4) 

New courts and tnbunals, patterned after the models forged in the earlier part of theccnluiy 
were formed human nghts courts in Europe and the Amencas, a court to settle ocean law 
disputes, and the semi-permanent arbitral tribunal to resolve the issues between the United 
States and Iran emerging from the Iranian Revolution Other procedures languished, however 
Inquiry and conciliation practically faded from the scene The ICJ saw some years with no new 
cases on its docket The Permanent Court of Arbitration expenenced decades with no activity 
Disappointment with the whole experiment in binding, compulsory dispute resolution dunng 
the Cold War is evident in Waldock's essay on the decline of the optional clause (Chapter 12) 

By the late 1980s and early 1990s. however, with the Cold War obstacles to cooperation 
among international actors fading, the pressing demands of globalization became a driving 
force for the establishment of new courts, new commitments to arbitrate, new procedures for 
dispute resolution, and new uses of national courts for the resolution of international disput^ 
(O’Connell, 2000, p 200) Post-Cold War international commwcial disputes among states and 
multinational corporations are now regularly resolved in arbitration, either under the terms o 
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fteConvennon for the settlement oflnvestmentDisputes^ormad hoc ^bi^aon 

Te International Court of Justice now complain of their heavy workload. As Widdock 
foreshadowed, thelCI’s current cases come not so often through opuonal clause junsdiclion 

ihroueh compromissory clauses in treaties andby special agreement Astatuteforanmtematoonal 

crtmiL court has been adopted TheLaw of the SeaTnbunal and the WTO Dispute 

Body have already beenmenUonedludgeSirRobertlenningslaunchedanewschoMycOTC^ 

withhis shortessly on the prohferauonof international couiteCChapter 16) Inst^OT 

ihebegmningof the last century, the new century begins with the concern that intemauonal law 
will develop inconsistently or even contradictonly, through the development rif new source of 
authontauve decision-makmg (Chamey, 1998) This is a problem that could scarcely have 
occurred to Elihu Root or Lord Philimore 

Inquiry and conciliation, too. are back on the scene with prominent commissions of inquiiy 
invesugating. for example, the violence accompanying East Timor’s mdependeiKe refendum. 
NATO’s bombing of Yugoslavia.^® and the outbreak of violence in the Middle East Israel and 
Egypt tned conciliation in the Taba dispute The peace agreement between Egypt and Israel 
called for a boundary commission to attempt to demarcate the boundary When the attempt 
failed, the parties then went to arbitration.^^ In 2000, Ethiopia and Entrea at first considered 
conciliation of their boundary dispute, agreeing that ‘a neutral Boundary Commission composed 
of five members [tNvo non-nationals/non-residents per state and a mutually agreed president] 
shall be established with a mandate to delimit and demarcate the colonial treaty border 
[between Ethiopia and Entrea] bs^ed on pertinent colonial treaties (1900, 1902 and 1908) 
and applicable mlemattonal law’ The Commission sat m The Hague and did ‘not have the 
powers to make decisions ex aequo et bono' Subsequently, the parties chose arbitration to 
settle the dispute 

States party to the Montreal Protocol and the Long-Range Transboundary Air Pollution Treaty 
are t^}^ng a variation on conciliation commissions with panels organized to help parties comply 
With obligations under the conventions ^ At Dayton Ambassador Richard Holbrooke also 
practised concihaUon -* although it has not been labelled as such - to press a solution to the 
Bosnian conflict in 1995 


Kis was not the role of a neutral or disinterested mediator who was there simply to facilitate the talks 
The United States n anted an agreement, one that was acceptable to all the parties, but one that also 
could be enforced through a peacekeeping implementation force on terms acceptable to the United 
Slates and NATO (Greenberg and McGuincss 2000, p 35) 

f In addition, the Organization for Secunty and Cooperation in Europe has fonned a permanent 
} court of conciliation and arbitration and the WTO Dispute Settlement Understanding 
incorporates conciliation among the dispute settlement options open to members, as does the 
’ United Nations Convention on the Law of the Sea 

, Some vanaiions on the traditional procedures arc also being tried - Cambodia and Sierra 
Leone hav c dev doped combination national/intcmational courts for the tnals of persons accused 
of vcriouv human ngbis abuse '' Other traditional topics, such as the use of claims commissions, 
4 tonlmue toconeem scholars ThcIran-US Claims Tnbunal and the United Nations Iraqi Claims 

♦ Commission arc both much-siudicd examples of successful, contemporary’ dispute settlement 
/ P'vvcdurcs Prominent attempts at mediation have abounded m the post-Cold War era, including 
^ Norw \ effons m Sn Lanka the United States* efforts in the Middle East, and those of the 
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European Union and NATO in Macedonia (Kaminski, 2001) However, the United States 
opposition to the International Criminal Court is a backward step for international dispute 
settlement 

International dispute settlement is one of the fastesugrowmg, most dynamic fields in 
international law at the beginning of the twenty-first century The essays gathered in (his 
volume played an important role in the thinking of those charged with designing the dispute 
scltlcmcni systems of the post-Cold War era They reflect the mternational law tradition of 
peace (hrougli law. which continues in the era of globalization as the prime hope and motivation 
of all in the field 


Conclusion 

A legal system cannot settle social issues by means of substantive rates atone Procedures are 
necessary to interpret, apply and enforce the rales and to handle those questions for which the 
rates arc inadequate The role of legal procedures in the international legal system may be even 
more important than in national systems As international law has no legislature for the 
development of substantive rules, gaps arc more likely to exist and, with the accelerated pace 
of international life, arc increasingly likely The procedures of ncgoliaiion, good offices, 
mediation, inquiry, conciliation, arbitration and judicial settlement have grown up to meet the 
dispute settlement needs of international society Alt these procedures are experiencing a 
renaissance since the end of the Cold War both in response to globalization and as a result of 
the end of Cold War obstacles to cooperation in solving international society’s issues M 
procedure is continually being put to new uses and being further developed to meet 
The open question remains, however, as to whether the traditional mechanisms will keep 
pace with international society’s future needs Will they prove adequate to deal with 
over boundaries, ensuring free and fair trade, regulating use of the Inlcmct, protecting tiw 
environment, promoting respect for human nghts and so on*^ Or will they nee 
modification or complete revision to handle these issues and, most importantly, dispute in» 
can threaten the peace’ In an age of weapons of mass destruction, the work of 
lawyers in the field of peaceful settlement of disputes is as compelling as in I*™ . j 

It continues to be their challenge to design dispute settlement mechanisms of the future 
Will preserve the peace 
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tavrommaiaPaksmc Concessions {Greece y W /?), 1924 PCU ser ANo 2,alII 
leodquartcrsAgmemeni Case, 1988 ICJ TrAS7739(eniplw® 

IN Charter, 59 Sun 1031. TS No 993,3Bcvans I153,flmeiid«f24UST2225,TI 

1055. TS No 993. 3 Bevans 1179 (June 26, 1945) (Ntcarag»a v 

'Mse Concerning Military ami Pammituary Acmnies m and against Nuxrragua, ( 

/ 5 ), 1 984 ICJ 392. 429, para 84 . XV. Arts 297 and 

lee, for example. United Nations Convention on Ihe Law of fte Se^M.^ A 
198, UN Doc AyCONF 62/122 Exccplions from lareafciwine"' 

ra made for disputes involving certain coastal state rights, military 
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Quoted m Henkin ei al (1993, p xxiv) Until the nineteenth century, one found references to the 
phrase law ofnations’ but not to the tenn 'international law', which was introduced by Jeremy Bentham 
See Jams (1999, pp 1-2) The law of nations may not be strictly equivalent to international law but, 
m respect to arbitration and other aspects of dispute resolution, the line of development is unbroken 
Article 33 also refers to 'regional agencies' for dispute settlement To himl the subject under review, 
regional agencies will not be mcluded in the following study in preference to international means 
Tut) international agencies are included, however - the United Nations Secretary'Gcneral and the 
Sccunty Council 

Aegean Sea Conunental Shelf {Greece v Turkey)^ 1978 ICJ 3, 12 See also Memlls (1999 p 21) 
Sec the Declaration Pnnciplcs of International Law Concerning Fnendly Relations and Cooperation 
Among Slates in Accordance with the Charter of the United Nations, GA/RES/ 2625 (XXV), Annex, 
and the Manila Declarauon on the Peaceful Settlement of International Disputes, GA/RE^7/10, 
Annex 

Ftlartiga v Pena-lrala, 630 F2d 876, 2nd Cir (1980) 

Vienna Convention on the Law of Treaties, May 23, 1969, 1 1 55 UNTS 33 1 , Art 26 
Final Act Embodying the Uruguay Round of Multilateral Trade Negotiations 1994, 33 ILM 1143, 
Understanding on Rules and Procedures Governing the Settlement of Disputes 1994, Ait 4, WTO 
Agreement, Annex 2, art 4 idem, 33 ILM 1224, 1228 (1994) 

The Islamic Republic of Iran v The United States of America^ DEC 62-A2I-FT, repnnlcd m 14 
Intn-U S Claims Tribunal Reports, 324, 330 (4 May 1987) 
r ishenes Jurisdiction Case (U K \ Iceland) (Menls), 1974 ICJ 3 paras 75 and 78 
See note 13 supra 

New York Convention on the RecogniUon and Enforcement of Foreign Arbitral Awards, 1958. 21 
UST2517, 330 UNTS 38 


As a result this much^studicd topic has a very large hlcraiuTe associated with it A few general 
treatments include Eyffinger (1997), Lowe and Fitzmaunce (1996), and Damrosch (1987) 

Rome Statute of the International Cnminal Court 1998 Art 103, 37 ILM 999 (1998) Sec also 
Report of the Preparatory Committee on the Establishment of an International Criminal Court UN 
Doc A/CONF 1 83/2/Add 1 (I4ApnI 1998) 

One of the standards m the field is Goldberg ct al (1999) 

Sec •^cFinalAciofihePcaccConfcrenceof 1899, July29, 1899 in Scott (1909, p 61 ). ‘Symposium 
The Hague Peace Conferences , Amcncaii Journal ofintematioml Law, 94 (2000), p ] 

Gcncrar Act for the Pacific Settlement of Disputes 1928, 93 LNTS 343 
n ooof Permanent Court of Arbitration http //www pea-epa org, also Hamilton et al 


Convention Respecting the Limiuiion of the Employment of Force for the Recovery of Contract 
Debts 1907, Stat 36 2241, Malloy "sTS 2 224$ 

Sec also wwu nobcl se/pcacc/laureaics/I912/rool-bio html 
Uaguc of Nations Co\'cnani. repnmed m Hudson (1931, pp 7‘-S) 

General Act for the Peaceful Settlement of Disputes, 93 LNTS 343 

Convjmiion for the Settlement of Im'csimcnt Disputes 1965. 17 UST 1270 575 159 

) 20ol WL 23885^"^”""'“ (20 Apnl 

N ATO R,!^ k”*’ •’"'secuior by ihc CommiUcc Eslablished to Review the 

Peace Agreement beiw cen Ethiopia and Enirea 1 2 December 2000. 40 ILM POO n n orji c i 
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34 Montreal Protocol on Substances that Deplete the Ozone Layer 1987, 26 ILM 1541 (1987) (Deaston 
IV/5, Non-Compliancc Procedure, in R^n of the 4th Meeting of the PurUes, UN Doc UNEIV 
OzL Pro 4/15 (1992)), Convention on I^ng-Range Transboundary Air Pollution, Geneva 1979, 18 
ILM 1442(1979) (15di Session ofthe Executive Body, Decision 1997/2 amoeimiig the Implements 
Committee, its Structure and Functions and Procedures ibr Review of Compliance) 

35 UN Doc S/RES/1315 (2002), 'U N to Create Genocide Thbunal', Wsshington Posi, 15 Augiut 
2000, p A6 (Sierra Leone), l^nch (2000) 

36 *Norway Steps Up Sn Lanka Peace Effort as TVoops, Rebels Clash', Agence Fnmgau-Pnsse, 6 June 
2001 

37 See also ‘President Bush's Order on the Trial of Terrorists by Military Commission’, New York 
Times, 14 November 2001 , p B8 
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AN OVERVIEW OF INTERNATIONAL DISPUTE 
SETTLEMENT 

by 

Richard B. BUdar* 

Article 2 , paragraph 3 of the U.N. Charter requires that: **A11 
Members shall settle their international disputes by peaceful 
means in such a manner that international peace and security, and 
justice, are not endangered.” The U.N. General Assembly, in 
adopting its 1982 Manila Declaration on the Peaceful Settlement 
of Disputes,^ emphasized “the need to exert utmost efforts in order 
to settle any conflicts and disputes between States exclusively by 
peaceful means” and that “the question of the peaceful settlement 
of disputes should represent one of the central concerns for States 
and for the United Nations.” In an age of nuclear weapons, the 
importance of the principle of peaceful settlement of international 
disputes is apparent. 

Every discipline concerned with international relations and di- 
plomacy necessarily has an important stake in the task of crafting 
practical and acceptable ways of more effective^ dealing with in- 
ternational conflicts and disputes. But international lawyers, as 
professional specialists in dispute resolution, have a special respon- 
sibility and can make a unique contribution in this respect Conse- 
quently, it may be useful to suggest, from a lawyer’s perspective, a 


n II* Professor of Law, University of Wisconsin-Madison BA Williams 

Collep 1949, J D, Haivnd Law School 1956. 

ITiia ^pet was part of one of a number of itudies piepared by members of the American 
^ety rttotemational Law’s Spedd Pand on Internationd Adjudication and flie Jurisdic- 
uon or tte InfetnaUond Court of Justice, and baa appeared es Part I of Disputes Processing 
^euch Propam Working Paper 7 8, "Intematiimd Dispute Settlement and the Role of 
MjudiMtira (May 1986). distributed by the Univeraity of WUconsin Law School Institute 
of 'tody oPPoar “> The Internatonai Court of 
t^sssoADS (L. Damroseb ed. 1987)(heremafter dted as •’Damrosch”) 

Sudd 2B1 im n j^olution 37/10, 61 U.N GAOR Supp 261 UJJ. GAOR 

oupp 281. UN Doc m7/Sl (Nov IB. 1982) (hereinafter dted as "Manila Dedaration") 
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framework for thinking about international dispute settlement. 

Unfortunately, we do not know as much as we would hke to 
about disputes and dispute setUement, either within or among na- 
tions. While sophisticated empirical and theoretical research is be- 
ginning to be done concerning dispute processing within domestic 
societies, ' our study of international disputes and the way they are 
dealt with is less developed, and our knowledge is still to a consid- 
erable extent intuitive and anecdotaL Consequently, this overview 
necessarily includes a number of questions for which we do not yet 
have satisfactory answers.* 


* See, eg, materials collected and cited m Special lasue on Dispute Processing end 
Cunt UtigattQn, 16 Law and Soc Rev 889-928 (1980-81), Dibputb Resolution, (S 
(joldberg, E Green and F. Sander eda. 1985), DuFunNO in America. The Chamoino Role op 
LawYBBS. (E Green, J Marks, F Sander eib (1985) (all vntii extensive bibliographies) See 
olso Sander, Voneties of Dispute Processing, 70 F RD 111 (1976), and Galanter, Heading 
the Landscape of DtspiUes What We iCnoiv And Don't Khotu (And Think We Know) 
About Our AUeg^ly Contentioue and Litigious Society, 31 UCLA Law Rev 4 (1983) 

On the growmg interest in non-judicial or “alternative” dispute resolution, see references 
above and, eg, L KoHOwm, Altebnativk Dtspinw Resolution Gases and Materials 


(1986) (with extensive bibhQgraphv). 

For mtetesting diaeusBions of disputes and dispute processing &om a broader crosB-cui- 
tural and anthropological perspective, see, eg, Abel, A Comparatioe Theory of Dupute 
Institutions >n Society, 8 Law and Soc Rev 217 (19^), S Roberts, Order and Dis^vm 
(1979); P Gulliver, Disputes and NBOorunoHS A (Trobs-Gultural Pbbspbctivb (19WJ. 
The Disputing Pbocebb— Law m Ten Societies, (L Nader and H Todd eds 1978) 

• Hus miqr be due more to inherent difficulties of empirical research in the 
mtemationBi dispute settlement than to any lack of will or imagination There has, 
course, been a great deal of very good more traditional research and writing m this 
excellent overviews, see, eg, JG MBBRnxa, International Dispute S&i o-nari 
(hereinafter dted as “Mbrrills”). International Disputes Tte Legal Aspects, A 
of a Study Group of David Davies Memorial Institute (H Waldock ed. 1972 ) (wth 
mg individual studies) (hereinafter cited as “Waldock"), F Northedge and M. o 
International Disputes The Political Aspects (David Davies Memorial iMtitu 
(hereinafter cited as “Northedge and Donelan"), O Schachter, Intematianal 
ary and iVoctice, 178 Becuiel des Cours 10, esp dis UL X, XI (heremafter 
“Sdiaditer"), So^, The Future of Dispute Settlement lO R St. J , The ..21 

Fbogbss op International Law Essays in Legal Philosophy. Doctriots and _ « 
(MacDonald and DM Johnson eds 1983) (heremafter ated m “SohnO, BmR 
VisscBER, Theory and Reautt in International Law (Trans Iv Corbett . 
tional Law Cases and Materials Ch 13 (L. Henkm, R. Pugh, Q SdiaAto, ^ 

eds 1980) (heremafter cited aa “Henkm et al "), H. Lautbrpacht, The MvnflW 

the International Commonitv (1983); Dispute SsmEMENT Through xm untot n 
(K. Raman ed 1977) (bereinafter cited as “Raman"), and referei^ «ted 
particularly notes 30-37 See also, on dispute settlement in particular 
tlement of Disputes Arising Out of the Uwtd the Sea Convention, 12 San Diego 
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L What is an International Dispute? 

In the Mavromattis case, the Peimanent Court of International 
Justice defined a dispute as "‘a disagreement on a point of law or 
fact, a conflict of legal views or interests between two persons.’^ 
More specifically, J.G. Merrills suggests that: 

A dispute may be defined as a specific disagreement concern- 
ing a matter of fact, law or poli(^ in which a claim or asser- 
tion of one parly is met with refusal, counter-claim or denial 
by another. In the broadest sense, an international dispute 
can be said to emst whenever such a disagreement involves 
governments, institutions, juristic persons (corporations) or 
private individuals in different parte of the world. However, 
the disputes with which the present work is primarily con- 
cerned are those in which the parties are two or more of the 
one hundred and sixty or so sovereign states into which the 
world is current^ divided.* 


495 (1975), Bader, The Settlement of Disputes in the Field of the International Law of the 
Environment^ 1 Rbcueil dbs Cqurs 139 (1976). 

Among recent empirical or otherwise less-traditional studies, see, e.g, Bailey, Peaceful 
Semerneni of International Disputes in Raman, supra note 2; T. Pmkck, Tub Stkuctubb 
or Iwartiautv (1968), J Gamblb and D Fischer, The Irebbmational Court op Justice. 
An Akaiysis op a FAmims (1976); G Raymond, Comfuct Resoluuok and the Structure 
OP THE State System An Analysis of Arbitbative Settlements (1980); A. Stuyt, Survey 
OF Int^attonal Arbitrations 1794-1970 (1972); F Northbdoe and Grieve, Interna- 
^ONtt Diswtbs Case Histories 194B-70 (1973); CopUn and Rochester, The Permanent 
^om of I^emational Justice, The /ntcmoCionoi Court of Justice, The League of Nations 
iiOTfrt Nations* A Comparatiue Empincai Survey, 66 Am. Pol. Scl Rev. 529 

(1W9) ™ ^ ^ Culture and the International Judge 

* Mavromattis Palestine Concessions (Greece v. U K ), 1924 P,C I J. ser. A No. 2 at 11 
(Judgment of Aug. 13). 

WiiWriv discussion Darwin, General Introduction, in 

WMdodc, supra note 3, at 67-58. 

Miller and Sarat, Gneonnces. Claims and 
dwmitP Culture, 15 Uw and Soc*y Rev $25, 527 (1980-81) ("fal 

and ® ^ grievance is rejected m whole or in part’*); Mather 

Soc\ Audience end the Transformation of Disputes, 15 Uw and 

not* 2, ’ a MSDited publidy-that a, before a third parly"). GuUivet, tupn, 

I dispute resulte when a petsonal conflict escalates and is made public). 
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I will use Merrills’ meaning in this article and will generally refer 
to the nations involved in a particular disagreement as “parties” to 
the dispute. 

The significant elements of the concept of “dispute” are that: 

1. The disagreement must be specific. That is, it must have a 
reasonably well-defined subject-matter, so that one can say what 
the dispute, at least nomin^y, is “about,” 


2. The disagreement must involve conflicting claims or asser- 
tions. That is, one parly must actually assert or manifest what it 
wants or believes itself entitled to with respect to the other, and 
the other party must manifest its refusal or its conflicting daim. 
Such a manifestation may t)e through statements, diplomatic 
notes, specific actions or otherwise. 

Thus, a “dispute” is something more than general attitudes of 
mutual dislike or hostility. Two nations may have general feebngs 
of antagonism towards each other, yet not have any specific or 
particular disagreement one can identify as a dispute; conversely, 
two nations m^ be on fnendly terms, yet have a particular hw- 
greement which can be considered a dispute. Moreover, a 
pute” means something more than a situation in which one nation 
feels a sense of ipjuiy or grievance towards another; until that 
sense of grievance is formulated into a specific claim or assertion 
which is resisted by the other, there is no “dispute” between them. 


The concept of “dispute” is useful for several reasons. First it 
serves to distinguish a disagreement which has reached a leve 
active assertion and intensify potentially threatening the relations 
between the parties or the social order more gener^y, firom lower- 
level and less threatening fypes of complamts, grievan^s 
agreements. Second, it serves as a way of indicating wt a otf - 
ereement has reached a point of sufficient definition ' 

ness where the use of certain established methods of 
resolution may be appropriate. That is, from ^ 

international legal system, an international dispute cw be 
as a disagreement between or among nation w^ch 
dispute-settlement techniques, such as adjudication, may b 
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in resolving.^ Indeed, the jurisdiction of international judicial insti- 
tutions, such as the International Court of Justice, typically ex- 
tends only to cases involving international “disputes,”’ 

n. Do We Need to Settle International Disputes? 

Disputes are inevitable in any society; at any moment there are 
certaiuoly millions of disputes occurring at different levels of social 
interaction all over the world — ^within families, between social 
groups or business enterprises, and among nations. Obviously, each 
nation pursues its own interests, objectives and values. But when 
nations coexist and interact in a common social framework, some 
of these interests, objectives or values may come into conflict Each 
will then seek ways of making its own interests prevafl. 

In this event, the more powerful nation may, of course, seek sim- 
ply to impose its views or interests on the other party through co- 
ercion or force. More typically, however, a nation — particularly if it 
is less powerful than the other parly— will also try to exert moral 
influence on its opponent by asserting that its claim is justified, 
legitimate or right Framing a demand in moral or legal terms 
probably serves not only as a way of bringing moral pressure on 
other party to accede to the demand, but also as a way of mo- 
bilizing support for the demand within the nation making it and of 
appealing for support of the claim by other nations and the inter- 


Of cauree, a grievant may delibaiateiy aeek to escalate a particular coxnplunt Into a 
Bpule m the hope of focusing public attention on It and bringing inteniarional dispute 
M Uement norms and procedures into play. Some terrorist groups appear to have adopted 
«*** strategy 

11-12, Schachter, supra note 3, p 202, 1C J. 

/D op the Law. Foreick RaATioNa Uw op the UNirao 

S05 “ "REOTATEMSirr**). (Tent Draft No 5 Apr 6. 1984), § 

J' **** (Exfsfence of a dispute as prerequisite to certain dispute 

obliMrf procedures Before resorting to an international remedy, the injured state is 
litmil existence of on 'international dispute*. . .**) In some cases, an interna- 

exwt^n!^ r “ J on ttie daiment did not establish the 

PCI i eg. Eleclridty Company of Sofia (Belgium v. Bulgaria) 1939 

C U, Ser Am, No 77. at 64, 83 (Judgment of April 14). 

negotiation is a precondition to esteblishmg the existence of 
I ResTATEMEirr. supra. Tent Draft No S 
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national community. Whatever its basis, a feeling that demands or 
claims must be justified or legitimized by reference to normative 
principles has become deeply engrained in international (and other 
types of) social behavior and interaction. 

As indicated, disputes are a by-product of energetic social inter- 
action and not in themselves necessarily a ‘*bad thing.”^ Certainly, 
they need not imply a failure or breakdown of social order; indeed, 
a society without disputes would likely be a static society, without 
change and development. And, in practice, most disputes do not 
pose significant social problems and can be left to work themselves 
out, either (as is usually the case) through informal and routine 
low-level negotiations between the parties, by fading away over 
time, or otherwise* Disputes become a social problem only when 
and to the extent they disrupt, or threaten to disrupt, useful social 
relations or the more general social order — ^that is, when they may 
lead to conflict or when their social costs become excessive. 

Thus, every political system must find ways to identify and tiy 
to deal with disputes that do pose significant social risks. In most 
domestic legal orders, complex and sophisticated techmques have 
been developed for identifying and resolving disputes that are wn- 
sidered to warrant or require public attention or intervention. 
Topically, either party acting on its own may seek state interven- 
tion, or the state under certain circumstances may intervene at ite 
own discretion; and there are few kinds of disputes in wWch the 
state cannot if it wishes so intervene. In international society, on 
the other hand, the discretion of the international communify or 
third parties to intervene in disputes is much more limits, 
most cases, third-party or community intervention is conadarea 
appropriate or permissible only when both or all parties to the dis- 
pute have consented, or where the dispute has esc^ated to a poin 
threatening general international peace and security. 

It is worth noting that there may be some cases where ® 
significant dispute is best left imresolved. Thus, if any 
settlement or even attempt of settlement is likefy only to ex 

• Seegenerally.eg^S RoMBXS. OtoER and DiawM (1979). L Cosbr^ 

OP Social Confuct (19S6). 
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bate the sense of grievance of one or another party and increase 
tensions, it may be wisest simply to leave the dispute to simmer, 
hoping that someday, somehow, it will go away. The success of the 
Antarctic Treaty System, for example, is based largely on the par- 
ties’ decision to bypass or “freeze” the very difficult and poten- 
tially troublesome issue of disputed daims to territory in 
Antarctica.® 

The timing of dispute settlement efforts may also be crucial; 
such efforts, or the use of a particular technique, may be helpful at 
one stage of a dispute but not at another. Diplomats and interna- 
tional lawyers need to learn more about when, as well as how, to 
try to settie international disputes. 

m. Do States Have an Obligation to Settle Their Disputes 
Peacefully? 

The prevailing view is that, in the absence of special e^reement, 
states are under no international legal obligation to settle, or even 
try to settle, their disputes.'® It is well established in particular 
that, absent special agreement, they have no obligation to submit 
their disputes to third parties for impartial settlement." 


* See. e e , R. Bilosr, Mamaoihq thb Risks of International Agbeemekt (1981), at 40 
The Televant provision is Artide IV of the Antarctic Treaty of 1959, 54 Am J Int’l L 476 
(1960), which m effect provides that neither anything in the treaty nor acts or activities 
taking place while the treaty is in force will affect any of the parties' positions r^arding the 
issue of claims For a aimilM "bypassing” solution, see the 1972 U S -Brazihan Shrimp Con- 
servation Agreement, May 9, 1972, 11 IL.M. 453 (1973) (bypassing the issue of resource 
jurisdiction) 

*• Sec Henkin et al , supro note 3, at 910 ("As long as a State does not resort to force, 
ttierc has been no disposition to find a violation of law in failure to settle disputes peace- 
Iwlyi^es by leaving them unsettled.”} 

" See Restatement, supra note 7, Tent Draft No 6, i 902, comment (o) at 168 
It IS well established in international law that no State can, without its consent, 
he compelled to submit its disputes with other states either to mediation or to 
arbitration, or to any other kind of pacific aettiement" Eastern C^elia (Finland v 
Russia), 1923 P.C U , ser B. No 5 at 27 (Advisory Opinion of July 23). Conse- 
quently, internatiotial claims "cannot, in the present state of the law as to interna- 
wonal jurwdiction, be submitted to a tribunal, except with the consent of the 
orates concerned" Reparation for Injuries, 1949 ICJ. Rep 177-78 (Advisorv 
Opinion of April 11) 

to arbitration, set nbo Ambaticlos, (Greece v. UiC) 19537 I.C J 10, 19 (Judgment of 
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However, those states that are parties to the U.N. Charter 
(which means, in effect, almost all of the world’s nations) have as- 
sumed at least certain broad treaty obligations in this respect. Ar- 
ticle 1(1) of the Charter provides that the first of the purposes of 
the United Nations organization shall be: 

to maintain international peace and security, and to that end. 

... to bring about by peaceful means, and in conformity with 
the principles of justice and international law, adjustment or 
settlement of international disputes or situations which might 
lead to a breach of the peace. 

Article 2(3) of the Charter provides: 

All Members shall settle their international disputes by 
peaceful means in such a manner that international peace and 
security, and justice, are not endangered. 


Article 33 of the Charter provides: 

1. The parties to any dispute, the continuance of which is 
likely to endanger the maintenance of international peace and 
security, shall, first of all, seek a solution by negotiation, en- 
quiry, mediation, conciliation, arbitration, judicial settlement, 
resort to regional agencies or arrangements, or other peaceful 
means of th^ own choice. 

2. The Security Council shall, when it deems necessary, call 
upon the parties to settle their dispute by such means 


It may be noted that, while Article 2(3) establishes an essential^ 
negative obligation— that Member nations not settie dispu^ by 
means that might endanger international peace, Article 33 
lively requires that Member nations actively seek to seme ^ 
peaceful means any dispute the continuance of whi^ w 
endanger international peace. It is well established that Am 
does not purport to establish an exclusive list of such 
means or any particular order in which they should be use . 

Chapter VI (Articles 33-37) of the Charter, entitled “Pacific Set- 


May 19) (**. State way not be compelled to .ubmit it. dieputM to arbitration 

conwnt”) • ^ 

” See, c g , Mbrbiuj* eupra note 3, at 1-2 and 18 
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tlement of Disputes” establishes further obligations of the parties 
and various dispute settlement powers of the Security Council. 
Under Article 35, any state may bring any dispute to the attention 
of the Security Council or General Assembly. Under Article 36, the 
Security Council ms^, at any stage of a dispute the continuance of 
which is likely to endanger the maintenance of international peace 
or security, recommend appropriate procedures or methods of ad- 
justment; in doing so, the Coundl should take into consideration 
that legal disputes should as a general rule be referred by the par- 
ties to the International Court of Justice. Article 37 provides that, 
should the parties to a dispute of the nature referred to in Article 
33 fail to settle it by the means indicated in Article 33, they shall 
refer it to the Security Council which, if it deems that the continu- 
ance of the dispute is in fact likely to endanger the maintenance of 
international peace and security, shall decide whether to take ac- 
tion under Article 36 or to recommend such terms of settlement as 
it may consider appropriate. Article 38 provides that: 

Without prejudice to the provisions of Article 33 to 37, the 
Security Council may, if all the parties to any dispute so re- 
quest, make recommendations to the parties with a view to a 
pacific settlement of the dispute. 

Other articles of the Charter authorize the General Assembly and 
Secretary General to make recommendations or take certain action 
with respect to disputes, and encourage the development of pacific 
settlement through regional arrangements.^^ 

It is apparent that the U.N. Charter establishes international ob- 
ligations of the parties and interventionary powers of the Organi- 
zation principally with respect to a particular category of dis- 
putes— those whose continuation ”is likely to endanger the 
maintenance of international peace and security.” It is less clear 
whether Member nations are also under an obligation to seek to 
settle all disputes — even those which are not likely to threaten 
mtemational peace and security. Perhaps Article 2(3) could be 
rsad as establishing such a broader duty,'^ as might dso the rele- 


M ^ ^ ^ ChflrteT. Arts 10, 11, 12, 14, 52(2), 99 
See Waldock, atipra note 3, “The Report,” at 8-14 


[Vol. 1 

Sn p“ Assembly's authoritative 1970 Decla- 

S- n r"?®® Relatioua« and She 1982 

Manila Decteation on the Peaceful Settlement of International 
Disputes. Such m mterpretation would place the Am ph..; . on 

the word ^ttle “ Article 2(3), rather than on "peaceful means”- 

certainly, this reading would have been strengthened had there 

srinT”® "disputes.” However, Artidt 1(1), 

seem more persuasively to suggest a narrower construc- 
taon, under which the Charter’s obligation to seek to settle disputes 
does not apply to those disputes not likely to threaten interna- 
tionai peace and security. Certainly, Article 38 makes dear that, 
absent consent of all parties to the dispute, the Organization has 
no general auttority to mtervene to bring about a settlement of 
international disputes which do not involve either coercion or a 
threat to international peace and security. 


The obligation that any settlement of disputes must be accom- 
plished peacefully is, of course, buttressed by the prohibition on 
the use of force contained in Article 2(4) of the Charter and by the 
authority of the Security Council under Chapter VII of the Charter 
to intervene when it determines that any situation or dispute in- 
volv^ a **threat to the peace, breach of the peace, or act of aggres- 
sion.” It is an interesting question whether the Security Council's 
authori'^ to “decide what measures shall be talcpr; in accordance 
with Articles 41 and 42, to maintain or restore international peace 
and security” (which “decisions” are binding on all Members 
imder Article 25 of the Charter) could include a “decision” requir- 
ing the parties to a dispute to adopt particular peaceful settlement 
procedures; arguably, such authority might be included by implica- 
tion in the Council’s far more drastic authority to employ eco- 
nomic or even military coercion under Articles 41 and 42 


The characterization of the dispute, and thus the potential ap* 


Dedaration on Principles of International Law Coneemm? Fnendly Relotions and 
Cooperation Among States m Accordance wiUi the Charter of the United Nations. G A 
2625 (XXV) of Oct 24, 1Q70, U H.G A Off Rec. 25th Sess , Supp No 28 (A/B028), p 121. 
especially the '*(p]nncipl6 that states shall settle their international disputes hy pescuw 
means 

Manila Dedaration, supra note 1 
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plication of these obligations, is presumably a matter upon which 
the Security Council may appropriately reach its own judgment, 
rather than one solely wi^in the judgment of one or all of the dis- 
puting states themselves. Thus, ^icle 34 expressly authorizes the 
Council to investigate any dispute, or any situation which might 
lead to international friction or give rise to a dispute, in order to 
determine whether the continuance of the dispute or situation is 
likely to endanger the maintenance of international peace and 
security. 

The obligations of Articles 2(3) and 33 to seek to settle disputes 
peacefully, at least if their continuance is likely to threaten inter- 
national peace and security, is probably now customary interna- 
tional law, binding even on any nations not patties to the Char- 
ter.” This has generally been accepted as the case with respect to 
the analogous obligations of Article 2(4) of the Charter.” 

It is debatable whether contemporary customary international 
law is moving towards carrying the obligation to seek to settle dis- 
putes somewhat further than the Charter requires.^® It is difficult 
to argue that customary law requires states to try to settle or actu- 
ally settle all of their disputes. Each nation may have many dis- 
putes with other nations, most of which are probably minor and 
some of which may perhaps best be left unresolved; to require 


” See, eg , Waldock, supra note 3, at 9-10 (noting the recognition and procdemation of 
the principle m many other international instruments such as the Pact of the Arab League. 

Treaties, Charter of the Organization of African Unity, the Warsaw Pact, 
e Bandung and Belgrade Declarations and the European Convention for the Peaceful Set- 
tlement of Disputes). 

Art \ ' supra note 3, at 910 (“It is commonly accepted that in substance 

cie 2{4) has become a principle of international law binding on all states'*) 

I pointed out there is a close relation between the obligations of 

Article 2(3) and 2(4) smce 

attempt to impose a rule that states 'must refrain in their international rela- 
ona from the threat or use of force against other states’ must be accompanied by 
mg aimilable to states alternative processes for solving problems and changing 
equitable situations Otherwise, continuoua disputes put a strain on relations 

ween the states concerned and sooner or later may explode mto a breach of the 
peace 

Sohn, supra note 3, at 1121. 

polnt*'^* ^rawn on some suggestions of Professor Oscar Schachter in my discussion of 
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states to actively pursue the settlement of all of these would be 
unreasonable, burdensome and unnecessary. Moreover, there does 
not seem to be any practical way in which the international legal 
order could implement or enforce such a broad requirement, There 
is some evidence, however, that a principle of customary law is 
gradually emerging requiring parties to at least significant disputes 
to negotiate in good faith respecting settlement, if not to actually 
reach a settlement. This principle finds support in provisions to 
this effect in many bilateral and multilateral treaties, the Declara- 
tion on Friendly Relations, a variety of other resolutions of inter- 
national organizations, and various international judicial decisions 
such as the International Court's opinion in the Fisheries case.®® 
Certainly, a state which deliberately refuses to take part in good 
faith negotiations to settle a significant dispute incurs the risk tot 
the international community may not only condemn its unwilling- 
ness to seek peaceful settlement but will draw adverse inferences 
as to the merits of its position with respect to the dispute. 

It is, of course, open to nations to enter into international a^es- 
ments with each other which include “compromissoiy clauses or 
other obligations to settle their disputes peacefully, and a great 
number of such agreements are in effect.®* Frequently, such agree- 


» FiBherica JunsdicUon (U K v Iceland). 1974 1 C J 3 (Judgment of July 26) 
ments of Iceland and the UK are under mutual obligations to undertake 
good faith for the equitable solution of their differences concerning their ^ 

rights in the areas specified) 5ae also North Sea Continental Shelf cases (F ^ ^ 

Dnunark, Fed Rep. Ger v Netb ), 1969 1 C J 47-18 ("the perlie, are under 
enter into negotiatione with a view to amvmg at agreement" and this obh^^ ^ 

pie which underlies all international relatioiis”), citing with C I J. Mr A/ 

Railway Trafitc Between Lithuania and Poland (Lithuania v Folanol, 

B, No 42. at 116 And see, supra, references, notes 14 and IB . „ the lutoma 

•• There are some 260 agreements, bilateral and multilateral, oonfemng of 

tional Court of Justice jurisdiction over disputes as to the . tt s w a par*y 

agreement. Sec 1983414 1 C.J Y B 61.86.92.108(11^) 
about 76 See Sen Comm on For , International Convents 
Punuhment of the Crime of Genocide, S Exec Rap No W, 9 itppht° 

See generally. Sohn, Settlement of Duputee Befotiijg to the j,orn.on. Tree- 

turn of Treauee. 160 RacUEit dm Coubs 198 (1976) ?n Dem^h, eupre 

het at a Source of Jurudution for the International Court of lettlement IW 

There are many additional agreement, containing '”^„ote 3. ano United 

means other than reference to the World Court Se^ e# , 

Natwns, A SimvEV or Treatv Pbovisions fob thb Pacihc SEmauENT 
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ments wiU not only include general obUgations of peaceful settle- 
ment, but will require, recommend, or provide procedures for the 
use of specific dispute settlement te^ques, such as negotiation, 
conciliation, arbitration or adjudication. 


IV. What Kinds of International Disputes Are There? 

We know generaUy that there are a great many international de- 
putes between many different nations involving many different 
types of claims. But, so far as I am aware, we have little hmd em- 
pirical data on how frequently different kinds of disputes arise, be- 
tween or among what states, and what kinds of claims they m- 
volve. Nor, to my knowledige, has there been much research 
seeking to analyze the causes of disputes or to explain differences 
in their frequency or nature. 

Since different kinds of disputes may call for the use of different 
kinds of dispute settlement techniques, an attempt to draw at least 
some distinctions among them msQ^ be usefuL 

Disputes can be roughly classified in several ways: 

1. Subject matter of the dispute. In terms of traditional areas of 
internalioDal law, the dispute may raise issues involving tOTitorial 
daims, jurisdiction, diplomatic protection, treaty obligations, the 
law of the sea, or so on. More specifically, it may involve a partimi- 
lar subject matter such as taxation, taking of property, fishing 
rights, interference with aircraft, pollution, and so forth. 

2. Character of the dispute. It is often useful to distinguish among 
disputes which principally involve disagreements as to: (a) the 
facts (what happened); (b) what the law is (the particular norma- 
tive or legal principles claimed to be applicable); (c) what the law 
should be (the reasonableness and justness of existing law, and 
whether and how it should be changed); (d) simply the terms of 
some particular arrangement or allocation (e.g., the way some ex- 
isting “pie,” such as quotas under a commodity agreement or fish- 
eries agreement, should be apportioned); or (e) who should decide 


Listures 1949-62 (1966) 
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any of the above questions, and by what procedures. 

It is not dways easy to say what a dispute is really “about" In 

ibitrator ® negotiator, mediator^ 

armtrator may be to discover— and to help the parties dis. 

disagreement really lies. It may sometimes be easier 

they thSc" lft\ P~Wem they really have than the one 


J^n^t f?® relations between or among the parties. It 

wm o^n make a difference whether the dispute is between parties 
who have continuing long term relations with each other or be- 
tween parties who only occasionally interact. Recent research sug- 
psts that dealing and dispute handling between parties who are 
repeat-players^’ in a long term continuing relationship (marriage, 
continuing business relations and so forth) are of a very different 
character from dealings between parties who only rarely have to 
cooperate.®* For example^ the parties to long term relationships 
may be particulwly reluctant to "take their partner to court” as a 
way of settling disputes, for fear of disrupting an otherwise advan- 
tageous continuing relationship. It is arguable, of course, that rela- 
tions between nations, which must necessarily be continuing, tend 
uiherently to be of this character. Indeed, it is interesting to note 
that when a long-continuing international relationship is suddenly 
disrupted by the emergence of a new revolutionary regime in one 
of the parties, disputes having a particularly intractable character 
may sometimes arise; this, for example, has been the recent experi- 
ence with respect to U.S. relations with new governments in Cuba 
and Nicaragua. 


•* See, eg, MacauU^. Non‘‘Contractual Relatione in Business A Prehnunary 
28 Am Soc Rbv 55 (1983); and, genenlly, Sympoanxm issue on Lam, Private Owemanss 
and Continuing Relationships, 19B5 Wia L Rev, No 3 The phrase ^*repeat players" is 
taken firom Galanter, Why tiu Haues Come Out Ahead Speculation on the Ltnais of legal 
Change, 9 Law and Soc Rbv 96 (1974) For a related d^aafon, in the context of gsm 
theory and “pnaoner'e dilemma" research, of the concept of "iterated games" end of^ 
mfluence of “the ahadow of the future" on cooperative behavior, see, e g , K Axblsod, 
Evolution of Cooperation (1984) 
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4 Importance of the dispute to the parties. It wiU obviously make 
a difference whether one or both parties considers the dispute im- 
portant to its national interests (a matter of “vital concern ) or 
considers it relatively unimportant, or at least one which that 
party can afford to compromise or lose. 

5 Effect of the dispute on other nations or the international com- 
munity. It will make a difference whether the dispute is Hkely to 
affect other nations. If so, they will obviously have a particular in- 
terest in constraining or promoting settlement of the dispute. As 
we have seen, the U.N. Chatter draws a distinction between dis- 
putes which are likely to affect international peace and security 
and those which are not. 

6. Presumed appropriateness of judicial settlement A ^tinction 
is sometimes drawn between so-called “legal” or justiciable dis- 
putes, and “political,*' “non-Iegal” or “non-justiciable** disputes.” 
The implication is that some disputes have inherent characteristics 
that make them either particularly appropriate or inappropriate 
for the use of adjudication as a dispute settlement technique. For 
example, it has been suggested that adjudication is not an appro- 
priate or useful way of trying to resolve disputes where national 
**honor” or national security or other “vital” interests are involved; 
disputes which are essentially about what the law “should be’* 
rather than what the law “is”; disputes which involve types of na- 
tional decisions which international law arguably leaves largely to 
national discretion; disputes which political organs of international 
orgaxu2ations such as the U.N. or the Organization of American 
States (O.A.S.) are currently attempting to resolve; or disputes in- 
volving issues, such as the use of force, which the parties arguably 
have agreed to settle exclusively through political means, such as 
the U.N. Security Council, rather than by adjudication.®* 


** For discusstonsi iec, e g , Schachter, supra note 3i 211-16 and Sdiachter, Compulsory 
Jurisdiction tn Ctues Involving the Use of Force m Damrosehy aupnx. Henkui et al , supra 
note 3, S29>31, Darwin, General Introduction in Waldock, supra note 3, at 6-13, Restate- 
ment, <upra note 4, Tent Draft No 6, Vol 1 (Apr 12. 1985), 1 903, Rept'e Note 7; Gamble 
and Fischer, supra note 3. at 20 

** ScCf e g , the State Department's Statement on the U S WithdrQu,at from the 
Proceedings Initiated by Nicaragua m the /nfemationo/ Court of Justice, January 18, 
W95. reprinted m 85 Dep*t St Buuu, March 1985 at 64 and 24 IL M. 246, stating the U S 
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It is true that nations may typically be less willingr to agree to 
ac^udication of some kinds of dispute than others; for examplei 
they may be particularly reluctant to submit to courts those dis- 
putes they consider to involve their national security or other “vi- 
tal interests” — unless, of course, they are a relatively weak nation 
which sees adjudication as its best or only hope. It is also probably 
true that judicial settlement is not necessarily the “best” or most 
useful technique for dealing with certain kinds of disputes.*” 

However, since international law is at least in theory a complete 
system, it is difficult to argue that particular types of dispute are 
inherently beyond the jurisdiction or capacity of a court or arbitrd 
tribunal to decide, even if the parties desire and have given their 
consent to that court doing so. For example, the Iraq-fran war is 
clearly a matter of great “vital interest” to the parties, involving a 
variety of highly emotional political and religious issues as well as 
grievances arising from long-disputed boundaries. But clearty, 
there are legal rules— in the U.N. Charter, treaties between the 
parties and customary law— which a court could apply in attempt- 
ing to reach a principled decision on the dispute. Consequently, if 
Iran and Iraq both decided that they wished to submit their dis- 
pute to the International Court for settlement-that far too many 
of their people were being killed and that adjudication by court 
was a far preferable way of settling the matter— I do not beueve 


position, inter olia, that - tt is on 

The conflict in Ccntrnl Amenco. therefore, m not a iS 

mherently pohtical problem that le not appr^iate for 
conflict will be eolved only by pohtical and diplomatic meane -nota^ h 
ciJ tribunal The Intemationd Court of Juatic. wa. 
issues of collective security and self-defense and it is patently uns 
role 

*”'* [IC J 1 daemon of November 26 represents m 
limits, B departure firom its tradition of judicial reatramt 

treaeherouB political watera ,„i,Rriint limits on the appro 

Tot general ducuasions of the suggestion ftat ^ adjudicative procesa. sefc 

pnateneas of adjudication, l^d L^ (1979) and Co^ 

e g , FuUer, The Form and Limits of Adjudication^^^ Ueberman ed 
m the Hole of Court. The Hoie or Co"*™ »■ So^^ ^ ^ 

» I Will discuss the role of mtemationd adjuditt ^ ja the next 

disadvantages as a dispute settlement technique, m 
issue of this Journal 
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that the Court either would or could appropriately decline 
jurisdiction. 

Thus, at least in theory, all international disputes seem to be 
“justiciable.”*® Indeed, as Professor Schachter points out, the In- 
ternational Court has never yet rejected a case on the grounds that 
it involved non-legal issues or that it could more appropriately be 
resolved by a political organ of the United Nations.*’ 

V. Do Disputes Follow a Typical Pattern? 

We don’t know much about the “life cycle” of disputes, or in- 
deed whether they tend to follow a common pattern of birth, de- 
vdopment, maturity, and resolution or gradual disappearance. Per- 
haps if diplomats and international lawyers did know more, they 
could do a better job of avoiding or settling disputes. Some of the 
questions we might want to ask are the following:*® 

1. How do international disputes arise? What particular kinds of 
situations or international relationships tend to breed disputes? 
What causes some experiences or differences, but not others, to be 
perceived as grievances, and what is the process by which such 
grievances become gradually articulated into claims and then dis- 
putes? Presumably, a nation must (1) perceive itself to be injured; 
(2) decide some other nation is responsible; (3) form a sense of 
entitlement to some kind of redress; and (4) formulate a specific 
tiaim which is rejected by the other nation. (Of course, on occasion 
a nation which has a grievance may seek a remedy by direct action 

Ml formulating an express claim; in that case, it 

will be the other party which actually asserts a claim — namely, a 
claim that the grievantis “self-help” actions are wrongful.) But 


” f et al , supra note 3, at 829 

fi s onf » Restatement, supra note 4, Tent Draft No 
I Repl*8 Note 7, at 640 

have drawn heavily In this section on work presented in the Symposium on Dispute 
5^1 ^ T (1980^1), espedeUy D Coates and S Penrod. 

SarsL Emergence of Disputes, at 655, W. Pelstiner. R. Abe and A 

at 631 T Trans/ormation of Disputes Naming, Blaming, Claiming, , 

Some ^ Dickens. Disputing m Legal and Non-Legal Contexts 

cations of Sociologists of Lam, at 681 
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what triggers the various stages of this process^ How do nonns 
shape the parties’ perceptions? Are some nations more contentious 
or “dispute-prone” than others? Are there fads and fashions in 
disputes? 


2. What happens after a dispute arises'^ Are there typical strate- 
gies and patterns of claim and response which each nation party to 
a dispute is likely to pursue? What leads nations to try one kind of 
technique rather than another in their efforts to prevail or to re- 
solve the dispute? Why do they invoke norms to try to legitimate 
their positions? Are the parties’ perceptions of the dispute likely to 
be transformed during the period of negotiation or attempted set- 
tlement, and, if so, in ways more likely to help or hurt chances of 
settlement?" What is the effect of internal public opinion or pres- 
sure groups on the flexibility of government oflldBla in compromis- 
ing or settling disputes? Are there strategies which nations ought 
to pursue in dispute situations, either in their own or the broader 
international community interest? Do particular nations, or a par- 
ticular group of nations, tend to evolve special Maputo manage- 
ment systems— that is, a unique set of practices, procedure^ tech- 
niques and institutions to deal with their particular quarrels? 


3. What is the effect of third parties on the 

process^ Under what circumstances are third parties likely to o - 

•• Ptofessor Louis Sohn has pointed out that this may 
the parties have exchanged bneft and discovered the strength . ^solved 

party's arguments, or trtien a prehmmaiy ^^on. suA as J ssr B. 

Sec eg , Nationality Decrees in Tunis and Morocco (France v G B ). o 
nV' 4 Op.n!on of Fab 7): 1 « Hud»n Wo^n 

opinion of tha Court enablad the French and British Governments to reaen an i«n= 
affected hy an eschange of notea on May S*. 0. . ^ ^ diameter or 

« Every bilateral or other “t*™**?*^ --d natoom m- 

environment which ehapaa both tha kinds of dilutes *^^^.y„pa,e^ocesnW“": 
volved tend to deal with them Some fectom which miff f “Tlta mtemctim. 
^enf brtwmin or mnong nations « d) ^ tlS^Smy ins“.spmtpto'- 

mterdependence of the countrms ” *^S^ ',^tive populatioii. po»w 

ers” in a continuing relationship with each [.latioiidiip to 

eSuw to exert .nflSenc. on eeeh other! (3) a**',**^^ 
eaA other and to third countrie.! (4) the (« 

language, religion, race, ethnic ebarad^, or conflicts and disputes m the 

of their relationship end how ftay ^ ” ff!i ^,^* 010 , and (7) their respective coo- 
their respective governmental stnictores and pol ti yswow, 
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come involved in the dispute either as an audience, as supporters 
of one or the other parly, as intervenors, or simply as neutr£d help- 
ers in seeking resolution of the dispute? Under what circumstances 
will the parties be concerned with the views or action of third par- 
ties? What affects third party perceptions of the persuasiveness or 
legitimacy of the respective positions of the parties? Do third par- 
ties tend to defuse or to escalate a dispute, and, if so, under what 
conditions? For example, are General Assembly or Security Coun- 
cil resolutions favoring one party to a dispute in practice effective 
in putting pressure on the other party to engage in dispute resolu- 
tion efforts or to be more conciliatory, or can they in some circum- 
stances “raise the stakes’’ or reinforce a party’s intransigence and 
thus make concessions and eventual settlement more difficult? In 
general, when and how can third parties help, and when are they 
likely to make matters worse? 

4. What is the range of outcomes for different kinds of disputes? 
Who is likely to come out ahead and why? What happens after the 
dispute is settled, with respect to both the problem that was the 
particular subject of the dispute and the more general relations of 
the parties? What are the precedential effects of different kinds of 
outwmes? Are certain kinds of settlements likely to encourage 
similar claims by other grievants against a party that has made 
concessions or similarly situated other states? Do they tend to lead 
to similar settlements in similar or analogous disputes? Do they 
tend to lead to efforts by the parties or other states to avoid simi- 
lar kinds of disputes in the future? 

VL What Techniques Are Available for Settling 
International Disputes? 

Disputes can be disposed of in various ways. While international 
lawyers are primarily concerned with certain traditional techniques 


^putes* ^ law and institutions and the principie of peaceful settlement of 

discussion of a particular bilateral dispute processing-system, see my 
NsipMv,* Claude T. Biasell Lectures at the University of Toronto entitled ‘*When 
Canada-U S Dispute-Settlement Experience/’ whidi will be submitted 
P'>»Hcaiion to the University of Toronto Press 
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of peaceful settlement, it is worth at least briefly noting some other 
ways in which disputes can be resolved: 


1. Coercion. The use of force or other forms of coercion as a means 
of securing a favorable outcome of a dispute is as old as histoiy 
and, unfortunately, still an all-too-frequent occurrence in contem- 
porary international affairs. As has been suggested, since coercive 
settlement poses a threat to social order, every legal system, in- 
cluding the international legal system, seeks to induce or in some 
cases require the parties to resolve their disputes through peaceful 
means rather than coercion “ However, it is not always ea^ or 
perhaps realistic to eliminate the element of power entirely from 
the dispute settlement process; it may reemerge under the puse of 
'^bargaining power’* in negotiations or "practical considerations” m 
a judicial decision. Arguably, a "settiement” which ignore re- 
alities of power may prove unstable over the long run and toe dis- 
pute may bubble to the surface again in some other shape or 
form.” 


2. Voluntary relinquishment A party might decide 
relinquish its claim because, for example, “ Hi 

ticular perceptions giving rise to its :/that 

disappear, because the other party succeeds in pe 

« The U N , flmce its founding* has of course been 
ber and wide variety of situations m which it has ^ tsfusal the U N to 

their disputes peacefully rather than by violenw And see, c,^«andP Dbskm. 

CoHFUCT Among Nations at 666-69 ^ 

L SOHN. Cases on Untied Naboot Uw 393-45 ^ decuiona ^ 

» But Professor Louis Sdhn has pomUd to ^tanew m j See. 
been effective in resolving disputo Jwpito Br«t decBion « 

that It “asain acknowledges devotion W the ^ ,I„ch it 

^ of a doeiaion ptoel«ming eett«» » <• « P*P" t 

Cited in L Sohn, The N.«i ‘o Improve Cveantyef^-^ 

workshop sponsored by the Center for Low 
- 1QRR 
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the daim has no merit, or because it becomes discouraged or bored 
with the futility of continuing to pursue its claim over a long pe- 
riod and decides to simply give up or “lump it.” 


3. Chance, Minor private differences are often resolved by the laws 
of chance— a dip of the coin. But since chance is not considered a 
“principled” method of dispute resolution, most legal systems re- 
ject it as a legitimate technique of settlement. However, at least 
with respect to some minor international disputes in whic^ the eq- 
uities are evenly balanced, chance may in some situations be as 
“rational” a technique as any other. Indeed, in cases where the law 
is uncertain, the equities are evenly balanced, and the judges atti- 
tudes and biases unknown, any confident prediction of how third- 
parties are likely to decide the dispute may be impossible and re- 
sort to adjudication in practice simply a gamble. 

4. Voting, In democratic societies, the members of the community 
or then representatives may decide certain disputes— at least those 
involving broad issues of social policy, in contrast to disputes be- 
tween particular individuals— by majority vote. Since the represen- 
tative organs of international organizations, such as the U.N. Gen- 
eral Assembly, do not normally have legislative powers, there is 
Me direct use of such techniques in the intemational social order. 
However analogies may perhaps be found in a few cases such as 
the 1947 General Assembly resolution on the partition of Palestine, 
m U-N.-administered plebiscites such as those in the trust terri- 
tories of Togoland and the Cameroons.^^ 


^ The more usual and accepted methods of peaceful settlement of 
mtemational disputes are those listed in Article 33 of the U.N. 

negotiation, inquiry, mediation, conciliation, arbitration, 
judicial settlement, resort to regional agencies or arrangements and 
resort to the U.N. or other intemational organization dispute set- 
ement procedmes. In essence, this list of methods reflects a spec- 
um of techniques ranging from so-called “diplomatic means,” 


(194? w **! i **** partition plan, see General Assembly Resolution 181(11), at 135 

P Togoland and the Cameroona, 

•noN 514^/1 07^^*^ A. Wallenstein, The Dynamics op ImESNATjONAL Obcaniza- 

(Cameroun v U K )^963 Cameroona problem, see Northern Cameroona 
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which give control of the outcome primarily to the parties them- 
selves, to so-called “legal means” which give control of the out- 
come primarily to a third party or parties. That is, the principal 
difference among these techniques is in the extent to which third 
parties can legitimately participate in helping to bring about or de- 
termining the settlement and, conversely, the extent to which the 
parties can reject a settlement proposed by the third party. In 
practice, distinctions between these techniques may be more theo- 
retical than real, and a particular process of dispute settlement 
may combine elements of various techniques. For example, inter- 
national arbitration or adjudication may often embody com- 
promises reflecting strong elements of negotiation or mediation 
among the arbitrators or judges, at least some of whom may eee 
their role as safeguarding the interests or representing the point of 
view of one or the other party. 

The more traditional methods of peaceful settlement, and their 
distinctive characteristics, axe briefly as follows:®^ 

1. Negotiation,^^ Negotiation is a process whereby the parties 
rectly communicate and bargain with each other in an ai^mpt to 
agree on a settlement of the issue. By choosing to use this tech- 
nique, the parties retain maximum control of the process an 
outcome. 

Negotiation is clearly the predominant, usual ^d 
method of resolving international disputes.** Except m cases w 


•• For excellent general discuaeions of each of these dispute setU^ent 
Merrills, supra note S, Waldock, supra note ^ and Sohn, supra note , 

*• See, eg, Merrills, supra note 3, at ch 1, Darwin, 
note 3. at 77. De Waart, The Element of Neootation 

Disputes Between States (1974); and, on process, A L^ Negotiate (1964) 

TIATIQN PRINCIPLES AND PRACTICES (1966), HoW 

Piofeasor Sohn points out that ”it la an axiom of between the two 

eSSaent method of settling international disputes w ^ mternational 

governments concerned, without any meddhnp of third pa^es. ^er ^ 
organizations” and that "m most instances negotiations lead to 

a. *»»»•»»» 1 ^ 
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the dispute is submitted directly to settlement by binding adjudi- 


try has maxunum control over both the dispute settlement process and out- 
come, smce it always has the option of simply walkmg away from the negoti- 
ation and not agreeing In contrast, any ^pe of third-party involvement 
carries a risk of reducing a country's flexibikty and freedom to do what it 
wants, and of somehow trapping it into an undesirable outcome 

(2) Negotiation places responsibility for resolving the dispute on the parties 
themselves, who are m the best position to develop a senile, workable and 
acceptable aolution Sometimes, the adage "too many cooks may spoil the 
broth" is appbcable to international dispute resolution 

(3) Smce any settlement reached by negotiation is presumed to be freely agreed 
to by the parties to the dispute, rather than imposed on them fay third par- 
ties, It 18 hkely to have maximum acceptability and stability 

(4) Negotiation favoia compromise and accommodation between the parties-^ 
“give-and-take” rather than “all-or-nothing” solution— which is most likely 
to preserve good long term cooperative relations 

(5) Negotiation is generally simpler and leas costly than alternative dispute set- 
tlement methods and it can more easily be carried on secretly or without 
pubhcity Moreover, the process of negotiation can develop attitudes, proce- 
dures and relationships which foster cooperation and dispute management 
between or among the parties more generally 

But negotiation also has some disadvantages and Umitatiotts, including the following* 

(1) Negotiation cannot aaaure settlement of a dispute. If the parties' positions 
are too far apart and neither ia wQlmg to compromise, negotiations may 
break down and reach an impasse Without some Mnd of third party involve- 
ment or intervention to help the parties reach a compromise, or to decide the 
matter for them, resolution of the dispute may be impossible 

(2) A negotiated settlement m^r reflect only the parties’ relative negotiating 
power, rather than the legal or equitable merits or inherent justice of their 
respective positions Thus, If one party beheves its bargaining position is 
weak, It may prefer if possible to use other dispute settlement techniques, 
such as concihation or adjudication, which can lend to its position third party 
support or support from neutral leg^ principles 

(3) Negotiations are inherently pobtical and are often subject to a variety of 
pressures from special mterest groups Sometimes such spedal pressures may 
comphcate, delay or obstruct negotiations or even make it politically imprac- 
ticable for the government of one or another parfy to reach compromises or 
^ommodations it otherwise considers sensible and in its natio^ mterest 
where this is the case, the involvement of third parties, or even submission 
of the dispute to third-party decision, may relieve the government of direct 
responsibility and accountabihty for a compromise — allow it to “pass the 

. the third pa^— and thus make settlement possible 

I ) A party may not be willing to negotiate and compromise what it considers an 
issue of "principle" 

(5) The parties’ negotiating procedures and resources may not he adequate to 
develop mutually agreed facts or data mstnimental for a potential aolution of 
the dispute Particularly where special expertise in technically complex facts 
IS invoKed, thud parties may he helpful m this respect. 


IVoJ. I 


cabon or conciliation, or where settlement U otherwise imposed by 
a third party, negotiation is normally an essential component of 
any dispute settlement process. Indeed, the use of other tech- 
niques, including adjudication, is usually preceded, accompanied 
by and arranged through some kind of negotiation process. 


2. Good offices and mediation^’* Grood ofices and mediation are 
techniques in which the parties, unable to resolve a dispute by ne- 
gotiation, request or agree to limited intervention by a third party 
to help them break the impasse. In the case of good offices, the role 
of the third party is usual^ limited to simply bringing the parties 
into comnaunication and facilitatiTig their negotiations. In the case 
of mediation, the mediator usually plays a more active part in fa- 
cilitating communications and negotiations between the parties, 
and is sometimes permitted or expected to advance informal end 
nonbinding proposals of his or her own. 


8, Fact-finding^ inquiry and conciliation,*^ These are methods of 
settlement in which the parties request or agree to the intervention 
of a third party, usually on a more formal basis, for the pvupoae of 
determining particular facts or otherwise conducting an impartial 
examination of the dispute and, if the parties so agree, attempting 
to suggest or define the terms of a mutually acceptable settlement. 
Like mediation, the report of a fact-finding body or condliation 
commission is normally non-binding, although the third party find- 
ing or recommendation may, of course exercise an important influ- 
ence on the settlement. 


4. Arbitration** This method involves the referent of a dispute or 
series of disputes, by the agreement of the parties, Uisn ad noc 


” See, eg, Merrilu, supra note 3, at eh Z, Dannn, Mehation and 
Waldock, tupra note 3, at 63, Raman, supn note 3, at ch 3, and, generally, > 

iKranMBOiMUES Third Partbs in Intrrhaitonal Cwsm W) 

« Set, eg, Mbwulu. «pro note 3, at che 3 and 4. 
supra note 3, at 93, Danrin. Fact-Finding and Cammtsstons of ^ 

note 3, at 169, Bab-Yaacov, The Hahdung op Ikthihational , tkeJieto 

qumv (1974), Cor, Iniotnational Conciuation (1972), U/uted Fa 

Lion of International Disputee From the Hogue Peace Conference to the um 

tione, 1971 Utah L Rev 421 ^ i m WaWock. supra vote 

» See, eg , MERRiLtS, supra note 3, at eh 6, Fox, Pamw® (1979). SmP 

3 atl0I.WKTOB,THElHIE8NATIONALAMIlRAtPBOCB8aPUWJCAm 
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tribunal for binding dscsion. ususliy cn tfca fcasSs of rn-emarionsl 
Izw, Tbe parties by agreement establish uhe issue to he arcinratsc 
and the machinery and procedure of the tribunah inciucfng the 
mediod of selection of the arbitrator cr arbitrators. While arbhra- 
tion is normally bmdhig, ir is open to the parries to preside that 
the tribunals cpirion will be only advsery. 

5. Judicicl S€ttl€nsrJ:^^ This method involves rhe reference cf the 
dispute, by the agreement or consent of lie parriss. to the Interna- 
tional Court of Justice or some ether standing" and permanent jnef- 
dal body for binding decision, i^-csliy on the basis cf mtematrcnal 
law. Again, if the rules establishing the court so all~. ths parries 
may agree tc an advisory or ncnbincing cchricn rather than a 
binding dechion, or to a dedaratcry judgment speci^mg the prin- 
ciples which the parties should apply in the setrimnent cf tieir dis- 
pute, as the parties did in the North Sen Conrihrnrei Sbeif cass^’ 
and CorxrinentcZ Shelf Tunzsic/Lztyc~ Arch Jbmchfrfj-c' caser*^ 

6. Settlerr^ent through the Urdzed Nezzons cr ether gfcccJ cr re- 

tTjtemcriormi or^enfeetjons cr cger.aiee*^ In seme circum- 
stances. the parties may request the assistance of the UJS^. a re- 
gional organkatfon. or another international erganrsarien in 


STO and Fc^ briSH».vncifAt AaBErsATroN’ (ISBS'- Schz; *The Fu:u:tixiJt of rtisrwtSicnxK Ar^ 
bitnixn Today, I Hsccbil des Cccbs ICS (XSSS'r CAansrer*, Ths ? 3 Ccsss or D*t 33 ?»a- 
■nchAL AasnavncH tlS46). 

^ See , Msssnis, auprs ncta 2. at cc. €. AUcts. Vts Irtar-Midami Coun cfvus^ 
fecE, in Waldcck; aupns ncta 3, at 123* S Ecscsns. Tes VTchtj: Ccirar {3c sd 13731^ S 
Tes Law am: Fsactics cr tss hrsayxnci^M Cccnr { ISSSls Jhmo Te: ? 2 c»- 
Prora OF tenssATON ArjuctCATiciT (1S64'' and tlie encsUact cdtectacn c£ 3rt:i£cs Ji Tes 
c? THz DrcnisYrcKflL Ccttsct cr Jtsrzcs (L. Gccss ec.. C vda , rre' (nficacafer 
ctad as *‘Grcaa"); and w cncuL Ssttlsscst: cf Ix Tssj aArrewAr. Dhfcts? fH- ^IcsSsr & S- 
cmhardi eds 157S), Scrawntar, snprs zeta 3r and Schn, su^rz note 2? 

Fcr a bstzi; and bnaf cescr^fcen cf the varfens gg asen t hrtzmatfenaT courts, aes Sefcn. 
ttOTz ncta 3, at lirr*2Q. 


*“ Norei Sea Ccncnestal ^elf C?®! Ear. cf Ge£xac 7 Te 
cy T NetreilandsL 1365 LC J. 10 fjedgnent cf Fac. 2C'. 


Ceiacarsr Fsc. Fan clGe 

=a=y V NetreilandsL 1365 LC J. 10 f Judgnent 

^ Centmeanai Shelf CTunisai t L*tvan Arab J4nahirrxa\ ISSC LC^T^ Een- IS .» tct- 
aeztef Feb. 2-t' 

P J-fepanis. s!.prc seta 3 at chs. S and 5: H c wgtt, TVe Uhtlan r^ctibnf arte 

fc Waldcdt; atiprr, at ITS" Eamm. sznrs ncta 3. 
iatamatcnal agreecenta «np:war the crpnraltccs eatahiiahed by ^ nedier 
8j.c^ K=ST\TSM35rr: sum ncta 7 Tent. I?raft N'c 6. 3 SCO. Eant'a rrcta 
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settling their dispute, or the U.N. or another organization (for ex- 
ample, a regional organization) may on its own motion legitimately 
intervene in the dispute, at least for the purposes of trying to brmg 
about a peaceful settlement. Sometimes a third party may ask for 
the organization’s intervention.'*^ This assistance may, inter aka, 
take the form of good offices, mediation, fact-finding or concilia- 
tion. The role of the U.N. in dispute settlement, particularly under 
Chapter VI of the Charter, has been previously noted/^ The rights 
and obligations of the parties and authority of each organization in 
these respects are in each case set out in their respective Charters 
and other constitutive instruments, as well as developed through 
their practice. 


A great deal more could be said about the characteristics, advan- 
tages and disadvantages of each of these various techniques; each 
has been the subject of a great deal of study, and the relevant liter- 
ature is very extensive.^* I will not discuss particular techniques 
further here,^^ But it may be useful to emphasize sever^ broad 
points concerning international dispute settiement techniques m 
general: 


1. As indicated, with the important exception of U.N. int^en- 
tion under Chapters VI or VII of the Charter, all of ^ese dispute 
settlement techniques are consensual, although a nation’s consent 
to the use of a particular technique may be, and often is, given hy 
agreement in advance. 


2. Clearly, different kinds of disputes may call for 
methods of settlement. Indeed, sometimes it may be better to ue 
with problems as they arise, on a pragmatic and ad hoc 
other situations, it may make more sense to develop highly s 
tured arrangements in advance and have them in place and rea y 
for use should need arise. The craft of effective dispute 
to a considerable extent involves judging what method or com 

** See, eg, Australia and lodia'a request for UN intervention in the 19*7 N 
lands-Indoneam dispute, discussed in Sofan, supra note 28, at 353-4 
** See Sec 1(C), supra 

See supra references m notes 3 and 31 to 39 u tv 

" As indicated, the role, and proa and cone, of adjudication wiU be a sup] 
of this Journal 
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tion of methods may be most useful in helping to resolve the par- 
ticular dispute and how and when such techniques can best be em- 
ployed. Indeed, under the U.N. Charter’s Chapter VI procedures, 
the role of the Security Council is primarily to act as a “traffic 
director,” channeling each dispute into the most appropriate 
procedure/® 

3. As indicated, the various techniques are not mutually exclu- 
sive, nor are the boundaries between them rigidly drawn. A num- 
ber of them can be, and usually axe, employed either seriatim (al- 
though in no fixed order) or in combination to supplement or 
complement each other. The recent 1982 U.N. Convention on the 
Law of the Sea, which deploys a variety of techniques to deal with 
diverse types of disputes that may arise, shows how these possibili- 
ties can be exploited in an innovative and imaginative way/® As 
Professor Schachter points out: 

Flexibility and adaptability to the particular circumstances 
are the essential characteristics of these various procedures. 

There is little to be gained by seeking to give them precise 
legal limits or procedural rules as a general matter.®® 

4. These techniques do not exhaust the possibilities. It is open to 
the parties to agree to modify them as they wish (except in the 


** I have drawn on a suggestioD of Professor Louis Sohn for this point 
See Convention on the Law of the Sea, UN Doc A/Conf. 62/122 (1982). Part XV 
end Annexes V-Vm, reprinted m 21 IX M 1245 (1982), Merrills, supra note 3, Ch 7; A, 
Adede, The Basie Structure of the Dispute Settlement Port of the Law of the Sea Conuen- 
tjon, 11 OcBAK Dev and Int*l L 125 (1982); Sohn, Settlement of Disputes Arising Out of 
the Law of the Sea Convention, 12 San Diego L Rev 495 (1975) 

Schachter, supra note 3, at 205 

See also the comments of Judge Laehs m hts individual opinion in the Aegean Sea Conti- 
nentd Shelf case (Greece v Turkey), 1978 I C J. 62 (19 Dec. 1978). 

“There are obviously some disputes which can be resolved only by negotiations, 
bettuse there is no alternative in wew of the character of the subject-matter in- 
\oIved and the measures envisaged But there are many other disputes in which a 
Mmbmation of methods would facilitate their resolution The frequently unortho- 
dox nature of the problems facing States today requires as many tools to he used 
and as many avenues to be opened as possible, in order to resolve the intricate 
and frequently multi-dimensional issues involved It is sometimes desirable to ap- 
methods at the aame time or successively Thus, no mcompstihility 
should be seen between the various instruments and fora to which States may 
resort, for all are mutual^ complementary ” 
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case of judicial settlement by an existing court with established 
rules), or to creatively develop such additional methods as their 
needs and ingenuity suggest 

5. Finally, even the best dispute settlement techniques or insti- 
tutions cannot substitute for general attitudes of cooperativeness, 
accomodation and good neighborliness between or among the na- 
tions involved, or for their will to settle problems by peaceful 
means and in good faith. 

VII. When Is A Dispute Settled? 


As a legal matter, a dispute is settled when either (1) the parties 
formally agree to a particular settlement, either on their own or by 
accepting the proposal of a mediator or a conciliation commission, 
or (2) an international arbitral or judicial tribunal, with juriaihc- 
tion over the parties and the dispute, delivers a legally binding 
judgment respecting it. 


As a practical matter, of course, the question is more complex. 
Presumably, a dispute is really settled only when each of the par- 
ties ceases to have a continuing sense of grievance, or at least 
ceases to continue actively to assert its claim. That is, a settlement, 
whether reached through negotiated agreement or third-pariy deci- 
sion, must be subjectively accepted by both parties as a fair aro 
legitimate resolution of the matter if the dispute is really to 
ended and put to rest.*^ 


Certainly, one element in the acceptability of a settiemen 
be each party’s sense of the inherent fairness of 
terms of the parties respective claims and interests. Thus, a se 
ment which contains elements of compromise, giving somet^ 
each of the parties (but also taking something from 
many cases more lik^ to be regarded as acceptable and co p 
with than an aU-or-nothing outcome. Another !!^dures 

parties' sense of the fairness and legitunacy of th I® , . _ 
through which the settlement was reached. Perhaps a ttur 


•1 g g ^ discusBion in Daxwiti, General Introducttont *** Waldock, sup 


note St st 


international Dispute Settlement 


31 


1986] INTERNATIONAL DISPUTE SETTLEMENT 29 

ment may be the parties’ sense of the extent to which the settle- 
ment bears some relation to the practical realities of their relative 
power with reapea to the dispute-^what each nation thinks it 
could have obtained if it had not agreed to peaceful settlement of 
the dispute. A nation may be willing to give up something, but 
could be very unhappy at having lost all, by resorting to peaceful 
settlement, ^cent research by social psychologists in the field of 
’^equity theory” may ofier useful and interesting insights into the 
kinds of factors that affect the parties perceptions of the fairness 
of a particular settlement.*^ 

Certainly, one thing it would be useful to know more about is 
what happens after a dispute has legally been settled by agreement 
or adjudication*— whether such settlements are real solutions which 
are in fact carried out and complied with by the parties and leave 
both parties satisfied. 

Vm. How Can Disputes Be Avoided? 

While dispute avoidance is conceptually different from dispute 
settlem^t, the role and importance of dispute avoidance tech- 
niques is highly relevant and worth briefly noting. There are, of 
course, a variety of ways in which nations can seek to forestall dis- 
agreements and keep disputes from occurring. These include prior 
agreement on clear rules to deal with problems which might give 
nse to disagreements or disputes; a practice of prior notification 
^d consultation before taking unilateral action which could cause 
disputes;®* the establishment of ad hoc or permanent consultative 


fc^T ® ® and S Penrod, Socwl Psychology and the Emergence of Dw- 

15 IiAifc and Soc\ Rev 655, 656-9 (1980-81); Walster, Betscheid and Walster, New 
Research, m Advances in Experimental Social Psychology (L 

DUkavite ed. 1976). 

^RACTia Krncis, Prior Consultation in International Law A Study op State 

"®^catioii and consultation is one of the most useful techmques naUons can use to 
8 Poliw disputes This is a process in which a nation which is considering adopting 

nation *** action which might adversely affect another nation, fells the other 

tiftn ... ^ thinking of doing and discusses the matter beforehand with the other na- 

. ? *'**^^885 of pnor notificaUon and consultation are that 

Rsultation permits nations to identify and try to resolve potential frictions 
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bodies or joint commissions to resolve grievances, complamts or 
disagreements at an early stage;^^ and, in general, a genuine a^ 


and problems at an early stage, before positions become filed and polarized 
and differences become more serious and intractable 

(2) Consultation may give the nation proposing action a better understanding of 
how its proposed policy may adverse^ affect the other nation, perhaps lead- 
ing it to abandon the policy, or to vary it so as to avoid or limit harm to the 
other nation. 

(3) Ehren if consultation does not result in a change of the acting nation's policy. 

It may provide opportunity for the nation affected to take measures of its 
own to avoid or reduce the harm 

(4) Consultation shows an attitude of good will, good faith and good neighborli- 
ness, thuslielpiDg to establish a dimate favorable to dispute settlement and 
cooperation more generally 

But prior notification and oonaultation also has certam drawbacks and limitatioDS For 
example. 

(1) Prior notification and consultation assume that the nation considering takuig 
action cores about not harming the other nation which might be affected 
But if the two nations axe enemies, or indifferent to each other's concerns or 
interests, this may not be the case 

(2) Prior consultation unphes that a nation is wiUmg and able to change its pro- 
posed policy or action* But if that nation is already irrevocably committed to 
a particular poli^ op course of action— and nothing the other nation can s^ 

Will have the remotest cdiance of changing its mind— then nothmg esn be 
gamed by consultation. Lideed, a useless consultation held under these ar* 
cumstances, may expose a nation to charges of bod faith or lypoctisy 

(3) Prior notification and conaultation may result in delay *»*■ pubhcity, dimi^u- 
ing the uaefiilnese of a proposed pohey op action whicdi may be parwciilaiy 
dependent on urgency or secrecy for its effectiveness 

(4) Prior notification and consultation may permit the other potentially 
nation to take steps to obstruct, oompheate, or prevent adoption or ““P ' 
mentation of the proposed pobpy or action— for example, by mobilizing 
mestic or mtemabonal pohtical pressure m opposition to the poUqr or * 

or by tglnn g or threatenmg to take protective or zetahetory measures 

Pnop notification and consultation has been a very significant featum 
pute-management practice in recent years See, e g , Kraois, supm note 63, 
lectures, supra note 30 See also, eg, the exchange of letters between the 
Joint CominiBBion Caneda-U 8., and the U S and Canadian Governments, ^ 

18 and July 12, 1978 reapectively, concemmg the Commission^ wtb 

more eystematic use by the two govemmeato of pnor ““**®“*‘*J? frontier, re- 

respect to water and air pollution questions having effecto dong the n^^da-US 

printed m The Annual Report 1976 of the International Joint Commission wi 
(1977), Appendix 4, at 89-43 . CMiula. well-de- 

See, eg, the work of the International Jomt Vreot Lakes Poiht- 

eenbed m Cohen, 146 Recubil des Coobs 219 (1976). and m H^h. h ^ 

tion A Study m United Statea-Canadian Bnmronmental under sav- 

469 (1972); and the work of the Stendiog Consultative Commission 
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tempt by every nation to recognize, understand, and take into ac- 
count o&er nations’ legitimate interests, views and concerns. The 
"Golden Rule” and the concept that one should always try to “im- 
agine yourself in the other person’s shoes” remain valid, sensible 
and moral principles of behavior for nations as well as individuals. 

It may be impossible or too costly to prevent all international 
disputes. But certainly, one good way of trying to deal with dis- 
putes is to forestall as many as possible from ever arising, or at 
least try to find ways to solve them quickly before the dispute be- 
comes exacerbated and the parties’ positions harden. 

IX. What is the Relevance of Law to Dispute Settlement? 

The international legal order is relevant to dispute settlement in 
many ways. First, the international legal system, explicitly and im- 
plidtly, establishes the general principle that international dis- 
putes should be settled peacefully, crystallizing each state’s na- 
tional interest in the maintenance of international order. 

Second, the legal system more specifically establishes norms, 
procedures and a variety of formal and informal institutions which 
cm facilitate both the avoidance and resolution of international 
disputes. In particular, international law provides salient rules and 
principles which generally shape the parties perceptions of legiti- 
macy and guide their efforts to reach agreement To the extent 
rules and relevant expectations are clear, nations are less likely to 
behave in ways which give rise to disputes and, should disputes 
nevertheless arise, will be able to settle them more easily on the 
basis of the relevant rules. Even when, as is usually the case, the 
parties to a dispute seek to achieve Uieir own negotiated settle- 
ment without the intervention of third parties or international 
courts, they will still typically bargain “in the shadow of the law.” 

Finally, international agreements pro^dde a technique through 
which nations can both commit themselves to the principle of 


cral U S -Soviet Arms Control agreements, descnbed m D. Ca!dweU, TTic Standing Consult- 
Commurion past Per/ormoncc and Future Possilntities, m VentnCAnoM ASt> Arms 
vovTROL (W, Potter cd 1985) 
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peaceful settlement and establish specific methods for resolving 
their disputes, including the reaching of legally-binding settlement 
agreements. 



Part II 

Negotiation and Consultation 
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CONSULTATION AND NEGOTIATION IN THE PACIFIC 
SETTLEMENT OF INTERNATIONAL DISPUTES 


CHARLES MANGA FOMB AD* 


INTRODUCTION 

Disputes between states are as old as international society and have 
throughout remained one of the fundamental preoccupations of 
International law Amongst the various methods of pacihc settlement of 
international disputes, consultations and negotiations are usually set out as 
the first, and in practice constitute the pnnciple technique by virtue of its 
frequent use as compared with all the other methods combined 
The vital role of consultations and negotiations in the dispute settlement 
process is not only due to the fact that it is often the first method tned but 
also because it operates as an important and essential technique for 
resolving as well as preventing or avoiding disputes Recent developments 
in many areas of International law indicate how this method of pacific 
settlement of disputes if well understood and boldly applied could play an 
even more significant role sometimes concurrently with other methods. Of 
particular importance is the distinctive yet complementary role of 
consultations operating separately or m combination with negotiations and 
their extended application through the mechanism of “Judicial 
Negotiation” and conference or parliamentary diplomacy.- 

I -THE NATURE OF THE OBLIGATION TO CONSULT AND NEGOTIATE* 

The Concepts of Consultation and Negotiation 

The terms “negotiations” and “consultations” are often used 

* Lie en Dl (Yaound6). LL M, Ph D (London) 

• Lecturer tn Law, Unwersity of Yaoundd, Cameroon 

* Sec in general, De Waart, The Efement of Negotiation m the Pacific Settlement of Disputes 
Mtn een states An analysis of provisions made or applied since 2918 in the field of the Pacific 
^ttkment of International disputes The Hague, Maninus NijhoIT ( 1973) 

Falk and Black (cds ) The Future of the International legal order vot I Trends and Patterns 
ru fnncclon Umveisity Press (1969) 

Cebrehana T Dwiy to Negotiate An element of International Law Uppsala, Svenska Institut 
for Internalioncll Rail (1978) 

^ ^ • "Negotiations as a mode of dispute settlement", 7 Lan and Society Renew 
0973) pp 667-691 

/ RAD/C f/9S9) 
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interchangeably * Tins usage is correct in many instances where these two 
concepts constitute part of a unified process There however ewst a 
distinction between the two concepts winch is of great pracucal 
importance, especially with regards to their role in the pacific settlement of 
international disputes 

"Negotiation” is a broad complex notion which at first sight appears easy 
to define and understand but on detail analysis will reveal its multiple 
dimensions ^ For our purposes and in the context of pacific settlement of 
international disputes, the most satisfactory definition is that stated in the 
dissenting opinion of Judge MOORE in the Mavrommatis Palestine 
Concessions aisct where he said 

“ . m the international sphere and in the sense of International Law, 

negotiation is the legal and orderly administrative process by which 
Governments^ m the cxcrcicc of their unquestionable powers conduct 
their relations with another and discuss, adjust and settle their 
differences 


This definition bnngs out three important features of negotiation, 

(i) It makes it clear that negotiations arc a legal process and as such 
must operate and function within the general framework of International 
law 

(ii) From the broad formulation, it covers both ”ad hoc” and permanent 
or institutional negotiations, as well as bilateral and multilateral 
negotiations, and 

(m) The fact that negotiations provide a medium both for general 
discussions and affecting adjustments which help towards both preventing 
or avoiding potential disputes and resolving actual disputes that have 
ansen 

The effectiveness of negotiations in any particular dispute will therefore 
depend on the interaction of these three factors But, negotiation, define 
in these broad terms, also covers and incorporates the notion o 
"consultation” t ^ e n 

“Consultation" per se is a rather complex legal notion that 
precise definition It could however be described as consisting o c 


» See,Bin Cheng, “Dispute Sctilcment in bilaierol air transport 
BDdcstiegel k (cd ) Scatemefit of ^aee Law dtsputa The f M^uch 13 
Perspectives o/fitrOier dev^opntenf Proceedings of an InternanonalCoUoq 
and 14 September 1979 Bonn, Oirl Heyraanns Vcriog (1980). at p iw . 

Kozhevntkow (ed ) Denis O^en (tr ) JntemaUonol Law A texlbookjor toe 
Moscow Foreign languages Publishing House (1961), at p 378 /or treaty 

Judo Umarto Kusamouidagdo. Cemsultatton C/a«w - 

obedience A study m the tpw of treaties Stockholm, Almgvisl&Wikseillii 


* ^Scc Gngoire GeamSnu, "Thdonc ct pratique dcs nigodahons,” ^ 

^ * The A&vroniiiw/tf Paleslttie Concesstoris case (Judgement) PCIJ senes A 
pp 62-63 
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formal or informal, ”ad hoc” or permanent, bilateral or multilateral 
discussions and conversations between states aimed at resolving their 
differences although it is more often to avoid or prevent potential rather 
than actual disputes Consultation as such, unhke negotiation stneto sensu, 
relates more to situations and issues of potential controversy rather than 
actual disputes 

But the distinction between these two concepts, whilst widely recognized 
and accepted^ need not be stretched too far, inasmuch as there is no dear- 
cut and well marked borderline which separates the two Not only are the 
two terms often correctly used interchangeably, but may even have the 
same legal effect Thus where a consultation danse is designed to or 
operates to facilitate the settlement of an actual dispute that has arisen, 
then It becomes indistingmshable &om the operation of a negotiation 
clause ® Even when this is not so, the consultation and negotiation process 
could be operated concurrently, with the former gradually merging into the 
latter where the discussions and conversations expose underlying 
differences of view between the parties Perhaps the fundamental point 
here is that the existence of a dispute is not a conidon sme qua non^ nor an 
essential for the invocation of the consultation process generally, as it is for 
the negotiation process. 


The legal Nature of the Obligation to Consult and Negotiate 

It IS generally agreed that where there is an ei^iress stipulation or where it 
could be reasonably inferred from the dispute settlement danse that forms 
the basis of junsdiction, that prehmmaiy negotiations are a condition. 
Then an international tnbunal seized is bound to satisfy itself that this 
obligation had been fulfilled ’ 

A controversy has for sometime persisted over the legal nature of the 
obligation to negotiate in the absence of an express or imphed stipulation 
to that effect To one school of thought, the obligation to undertake 
preliminary negotiations in respect of all international disputes is 


P^S9buial«f^** ^ Afflnuo/ of Public iniemational Law London. Maonillan &. Co (1968). at 
HSnw n' “ l-utmaimal Le^ New York, Harper Brorheis 

' ^w*c*P**cJ*tl^ •^^rrftMdSeiensenM ,ifcrd 

A w 2 Vola Leiden 

{S«)^™p 3^ "‘SO''*''®" diplomatique fltnenl du conteatieux iaiemahoral.- 6S 
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considered to be a well established rule of Customary International Law or 
may even arise as a general principle of International Law to be complied 
with before any international tnbunal can de seized ' This view is strongly 
opposed by others who argue that there is neither a pnnaple nor a rule of 
International Law winch justifies the concept of compulsory prclimmaiy 
negotiations in the absence of an express or implied stipulation to that 
effect ^ This latter view is more consistent with International Jurisprudence 
and the unfettered freedom of states to spcafically define the method of 
dispute settlement procedures they will pursue when a dispute anses 
A rather broad formulation was adopted by the Permanent Court m the 
Mavronwtatis Palestine concessions ease, where it stated 


The court realizes to the full the importance of the rule laying down that 
only disputes which cannot be settled by negotiation should be brought 
before it It recognizes in fact that before a dispute can be made the 
subject of an action of law, its subject matter should have been cleady 
defined by means of diplomatic negotiation 

Although this judgement has frequently been rehed upon by proponents of 
the view that there is a binding international obligation to undertake 
preliminary negotiations prior to the commencement of proceedings 
before an international tnbunal It would seem that the court rather than 
attempting to state a general pnnciplc, was refemng speahcally to the 
precise wordings of the clauses m the mandate on which its jurisdiction was 
founded Nevertheless, subsequent decisions have been more unequivocal 
In the interpretation of Judgements IPs 7 and 8 (the ChorzowVAcX^ 
Case)" the court pointed out that although it would no doubt be desiraWc 
that a state before proceeding to take as senous a step as summoning 
another state to appear before it, should have attempted to , 

matter through ncgotiauons It however rcaffinned the vie^ « M 
eiqiressed m the German interests in Polish Upper Silesia case' that, in 


t toe at 


Itne tnjiarKe mtwnufwtiwfi f vw-'o — 

de n^gocwiion diplomaiique daosle 

le junspnidenoe de la Cour Pcnnaneiitc de Justice Internationale , M RDl { 

^ See, Manley O Hudson, 37ic Permanent Court of JntentationalJuUtce 1920-19 
York,MacnuUan&Co(1942),atp 413 

5habtaiRosenne,/oc cir m footnotes 7, alp S13 London, Stevens & So» 

S..nr^ and Fox, fnurmKon<il ArbimUM Lm’ mi PmMc 
(1959) itrp 126 

Jacques Soubteyxoli/oe at inft»tnote7,p 323«/^ » « »v/L f 1955), PP 254-266 

KumphieyvSdock, ‘The dedinc of the optional clause. 32 BYI t 

Concessions cuesupramp a _ , . .... nnisenesA 
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absence of specific stipulations in the jurisdictional clause rendering 
diplomatic negotiations a condition precedent, its junsdiction could not be 
ousted on that ground. 

It also follows that there is no general duty m International Law to 
consult in the absence of an express or imphed provision in the relevant 
agreement or dispute settlement clause to this effect 


n - THE OPERATION OF CONSULTATIONS AND NEGOTIATIONS IN THE 
DISPUTE SETTLEMENT PROCESS 


As pointed out earher, it is important to distmgui^ between the operation 
of consultations pnor to dispute stncio sensu and negotiations ^er the 
concretisation of all the elements of a dispmte have ansen 

The Role of Consultations Prior to a Dispute 

As a Mechanism for Preventing or Avoiding Disputes 


Where there exists a duty on the parties to an agreement to consult, this 
may operate at three different levels depending on the nature of the issues 
mvolved ” 

This may firstly, consist of a general obhgation on the parties to 
undertake frequent and regular consultations The mam objective is 
usually to provide a regulatory framework to enable a continuous 
assessment and supervision of the implementations of the agreement and 
as such relates to issues of potential controversy 

The second stage may involve consultations relating to specific issues 
which have ansen, and operates where the possibihty of an actual dispute 
arising has become particularly acute The aim at this stage is both to 
resolve such issues as well as to avoid a confrontation These first two 
stages, relating as it were, to situations of potential disputes rather than 
actual disputes stncto sensu, are usually and more appropnately referred to 
as consultations and not negotiations 

The third and final stage will often deal with those circumstances where 
inspite of the previous efforts under the consultation process, a dispute has 
in fact arisen. The objective here is really to attempt an amicable 
settlement and m effect, negotiate. 

As noted earher, and it must be emphasized, this distinction, whilst 
functionally and operationally correct, should not be stretched too far The 


See in general, Bm Cheng, loc at in footnote 2 and Bm Cheng, The role of 
international air senices agreements, as exemplified bv Bermuda I 
” Columbia loumal ofTranslahon Law (1981), pp 183-195 and 
Mmbad Charles Manga, The settktrait of disputes under Itnemational atr transport 
orfOTToicr (thesis) Un of London ^986) chapter 3 pp 122-183 
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process of consultations and negotiations are seldom straightforwaid, 
going clearly from one stage to the next It will ultimately depend m many 
instances on the complexity of the issues that have arisen and the urgency 
of settlement 

Consultations in International Practice 


Consultation m its stnet sense operates m an all-pervosivc manner, as an 
on-going process pnor to, and independently of the existence of a dispute 
and aims pnmanly at avoiding or preventing disputes as well as identi^g 
areas of possible divergence 

The evidence of state practice under many international agreements 
covenng many areas of international co-opcration indicates not only a wide 
adoption of consultation clauses but also an increasing shift in emphasis on 
dispute avoidance or prevention It can be suggested 'that a pnnciple of 
dispute avoidance or prevention is thus gradually emerging under many 
such agreements, even if not generally, at least with regards to speciOc 
issues covered by such clauses This trend is particularly remarkable in the 
many areas of International Law 

Under international oir transport agreements, consultation dauseshave 
become a common feature and co-cxist with the more specific duty to 
negotiate whenever a dispute anscs “ Tlic best example of this is found in 
the Bermuda 2, air transport agreement behveen the United Kingdom and 
the Umted States This agreement introduced a self-executo^ 
consultation procedure which isolates and concentrates on the frequen y 
contentious issues of tanffs and capaaty and provides a pennanen 
continuing tanff working group to back the former Its special feature is 
sophisticated built-m check, which ensures that all adjusimente o 
and capacity are adequately discussed before approval is sought an 
reduces any possibility of disputes ansing or tliat when they do anse, 
wiU not interfere with the smooth operation of air services between me 


Developments in the field of International ^”^*^”*"®*^*®* 
show a similar pnnciple of dispute avoidance ®ji,-gaten 

contemplating or actually carrying out any actiwty . Ltogive 
other states* environmental interests now accept the ^ 

timely notice and information to the states likely to ^ a 

engage m consultaUons through which they ^ possible harm&l 

compromise capable of avoiding or minimizing ^ of the 
effects “ The obhgation to consult has always b^n a Uy 
Agreements of the International Monetary Fund 
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Agreements on Tanffis and Trade.^^ Similarly, co-basm states have 
recognized the importance of regular and frequent consultations as a 
means of preventing or avoidmg problems arising between them.^ 

In spite of these development m the role of consultations, it cannot at 
this stage be said that International Law imposes any general obligation on 
states to avoid disputes or even more specifically, to employ any particular 
methods to achieve this end It may nevertheless indicate some evidence 
amongst member states of the Umt^ Nations to act m accordance with the 
spint of the declaration on pnnciples of International Law concemmg 
foendly relations and co-operation amongst states in accordance with the 
charter which requires states to seek m “early and just settlement of their 
mtemational disputes”.^’ 

But whatever form consultations nught take, whether institutional, as in 
the case of Bermuda 2 or “ad hoc” as is more often the case, and whether 
bilateral or multilateral as m the case under the GATT, it is dear that 
where a divergence of views on a specific or several issues emerge and 
constitute elements of a dispute stncto sensu take shape It becomes fiitile 
to continue. Infact, it is often at this point when dear differences of 
opinion have become pronounce that the consultation and negotiation 
processes might merge and become mdistinguishable There might still 
nevertheless be a more formal process of negotiations which usually has its 
own special features and objectives. 


The Role of Negotiation after a Dispute has Arisen 

Negotiations commenced after a dispute has arisen may take effect either 
as a condition or a first step before recourse to other methods of settlement 
or may even operate as the only and final method of dispute settlement 
contemplated by the parties under the agreement 


Negotiations as a Condinon or First Step in the Dispute Settlement Process 


Where negotiations are specifically provided for by tbe parties or this could 
reasonably be implied, then an international tnbunal seized is obliged to 
ascertain that such negotiations as a matter of fact, actually took place and 


general. Wilfred Jenks, 77ic Common Ley, of Mankind London, Stevens & Sons 
U95S), pp 226, 277-288 and 

nL Kirgis./Vrorconru/Mfionirt/nfcwftortfl/taK* A study of state practice ChartottesviUc 
unneistiy of Virginia (1983) 

" C B Bourne, “Procedure in (he de\ elopmenl of International dramacc basins The 
and to negotiate '' 10 CanYIL (1972) . pp 212-233 
tn generaU Sahovi6 M . (cd.) Pnnctples of Intematioral Law eoneerntne fnaidh 
relations erd co-operation New York. Oceana Publications (1972) 
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an eiqpeditious and conclusive solution to an international dispute 
Particularly where one party is in a strong position, even if its legal position 
15 less plausible 


m-THE CONDUCT OF CONSULTATIONS AND NEGOTIATIONS 
The Role of Law 


It has sometimes been debated whether the processes of consultations and 
negotiations should be subject to any stncdy defined legal principles ” 
Although the very rationale of this method of dispute settlement as 
contrasted with arbitral and judicial procedures could be undenmned by 
any ngid adherence to laid down rules and procedures Nevertheless 
compliance with and conformity with well established prmmples of 
International Law in the conduct of consultations and negotiations is an 
important factor which detennmes the durabihty and effectiveness of any 
settlement reached by the parties 

Perhaps the most fundamental principle that regulates the whole process 
IS diat of good faith And as Bin Cheng points out, 

The law of treaties is dosely bound with the pnnaple of good faith, if 
indeed not based on it, for this principle governs treaties from the time 
of their formation to the time of their extmction “ 


And in the Nuclear Test cases, the International Court noted, 

One of the basic pnnciples govemmg the creation and performance of 
legal obhgations, whatever their source, is the pnnaple of good faith 
Trust and confidence are inherent m international co-operation, in 
particular in an age when this co-operation m many fields is becoming 
increasingly essential =* 


Good faith m this respect is a rather vague legal pnnaple with no a pnon 
prcase legal definition and is often left to illustration and descnption ” In 
the context of consultation and negotiation, a state would be in breach of 
the requisite good feith if it is guilty of “an unjustified breakmg off of 
discussions, abnormal delays, disregard of agreed procedures, or 
systematic refusals to take mto consideration adverse proposals or 
interests.***® A recent illustration of this occurred during the futile efforts of 
in footnote 3 pp 411^25 and Janies Irvin, "The role of 
PP SSs settlement of International disputes**, 3 Vanderbilr International (1969), 


T .T ^ ™ ^eng, Cenem/ Pimaples of law as applied by International Courts and Tribunals 
^^*!w*S;evensiLSons(1953). atp 106 
»» 5 ^"^*“'’^"'«««.tCJRcports(1974),p 253 atp 268 
Hi Btmme,/oc atm footnote 18. p TXietseq and 

«in»eng,/oc or mfootnotc2S,p 106 «jc 9 

Tnel^/eLcnoux/lrhirfOTion 24 ILR (1959), at p 128 
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the United Nations to negotiate with the United States over their dispute 
over the interpretation of Sect 21 of the United Nations Headquarters 
agreements of 1947 prior to the proceedings before the International 
Court Here, it is submitted that the US was m breach of its duty of good 
faith, when it deliberately refused to engage in consultations and 
negotiations as contemplated by the dispute settlement procedure under 
Art 21 of the Headquarters Agreement, preferring to restnet itself to 
informal contacts and consultations outside the dilute settlement 
procedure.’^ For good faith not only applies to the conduct but also the 
invocation of, and implementation of solutions reached, dunng the 
consultation and negotiation process 
A breach of good foith, like the breach of any other international 
obligation involves international responsibility on the guilty party Since it 
amounts to a failure to apply the agreement, a state may claim damages for 
any losses suffered as a result of abnormal delays caused by a systematic 
and deliberate refusal to implement or conduct consultations and 
negotiations in good faith as long as sui^ damages arc not too remote “ 


Compliance with the Obligation to Consult and Negotiate 


Substantive Aspect 

There is no laid down general rule governing the actual 
complying with the obligation to consult and negotiate. Its veiy flexmiuiy 
and informality militates against stnngent procedural requirements. But i 
remains a matter of fact to be determined objectively by an inteniatii)^ 
tnbunal seised whether there have been adequate considtations mu 
negotiauons to justify the conclusion that this precondition has be^ 
filled In doing so, it has often been emphasized that it is not ^ mu^ 
form that such consultations and negotiations may have takra, « 
attitude and views of the parties concerned on the substantiv 

mtemational consultations and 
comtnence with the actoisArectly 


IS taken up at a higher level between tne proueenng 
« reached There is an 
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level solution tend to be simpler, quicker and cheaper and in general, keep 
a controversy from being emne^ed in broader political issues or engaging 
national sensitivities.” Subsequent discussions at state level will merely 
proceed at the point where the previous discussions left oi^, as it may weU 
happen that the nature of the earher talks will render superfluous a 
renewal of all the opposmg contentions from which ihe dispute 
onginated.” 

This same pnnciple would also apply and make it unnecessary for a state 
mtervemng under Arts 62 and 63 of the statute of the international court” 
to go through the formahty of negotiations and re-open discussions which 
had already taken place and on which it seeks to rely This is however 
subject to two qualifications examined below with regard to parhamentary 
or conference diplomacy. 

Comphance with the mandatory obhgation to engage m preliminary 
negotiations does not necessanly require prolonged and extensive 
discussions In the Mavrommatis Palestine Concessions case,®* Biitam had 
argued that there was no dispute which could not “be settled by 
negotiations” under the terms of the mandate The very small number and 
brevity of the commumcations with the idea of negotiation stricto sensu In 
rejecting this argument, the Permanent Court stated 

Negotiations do not always of necessity presuppose a more or less 
lengthy senes of notes and despatches, it may suffice that a discussion 
should have been, and this discussion may have been very short; this will 
be the case if a deadlock is reached, or if finally a point is reached at 
which one of the parties defimtely dedares himself unable, or refuses, to 
give way and there can therefore be no doubt that the dispute cannot be 
settled by diplomatic negotiation 

The court also considered the question whether negotiations stood any 
chance of success or were deadlock, a relative one which could not be 
determined without regard to, amon^ other considerations, the views of 
the states concerned, who are usually in the best position to judge as to the 
political or other reasons which could prevent a negotiated settlement ” 
Even where the dispute settlement clauses provide a specified duration 
or consultations and negotiations, probably as a safeguard against 
obstmctionist tactics, an international tnbunal would not allow a 
recalcitrant party to exploit this in urgent cases to delay a prompt 
settlement Thus, although such a time hmit may not have expired, a 
unal would m appropnate case in acceptmg junsdiction hold that a 


MT^'w*****^® Bildertee at in footnote 16, at p 224 
^ incMowom£7ftfP<i/crtweCDn«5tt7oncasejwpwaip 13 

at m footnote 13. pp 133.339-344 
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deadlock had been reached and any further delays within such a tune limit 
would only cause unnecessary hardship. 

An important objective of consultations and negotiations being that it 
enables the parties to express their views and for the issues m dispute to be 
clearly defined and agreed upon, it goes without saying that only sudi 
issues previously raised and discussed can form the subject of subsequent 
proceeding before an international tribunal The mere fact that a party 
threatened to invoke the legal procedure provided for in the di^tc 
settlement clause does not render such an issue one that could not be 
resolved through negotiations And as Judge CHENG put it in the 
Phosphates in Morocco case. 

, warning is not the same thing as negotiation It is the essence of 
negotiations to discuss some question with a view to settling it, whereas 
warning is merely the intimation of a will to do certain things ( ) on 

certain contingencies ^ 


This injunction has often been applied to issues that were nevw 
mentioned dunng consultaUons and negotiaUoas, to which the pnnaple 
that they were not issues that could not be settled through ncgotiaUons 
appUes with full force. Thus in Electricity company of Sofia ^^dBulgam 
case,” one of the complaints raised by Belgium m its 
rejected as being an entirely fresh issue over which there was no 
that It had been the subject of the pnor diplomatic negotiations betwee 

*Oa^e other hand, where the issue raised is dosely and 

with matters that had formed the subject of previous 

negooatioiis, then the general injunction may not a^ly In the^« 

/lir Transport Arbitration of 1978* one of the piehminaiy jun^ett"^ 

o^ectioi/raised by the US was the fact ftat the 

appheauon of Part 213 Order of the CAB ^nng its 

the dispute over the change of guage, had not be® ^ 

prehmiLiy negotiations with France The 

argument pointed out that even if the discussions ° ° P . ^ 

hs^ not been specific or extensive, the two issues were 

interrelated . arbitration is 

An important quesUon also raised in ^^as^asameausto 
legitimacy threatemng or actuaUy usmg procedures and 

«5edite the recourse to the consultaUons an^^abo ^^ 

ulumately other ^ Pf^P^^X^t retaliatoiy measures 
■i ..ti,niP.nt clause The tnbunal took the view inw 

» Tl» Wtoq. too « Aferecre cose POT 
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were neither prohibited under the general pnnaples of International Law 
nor inconsistent with the US’ obligations under the relevant air transport 
agreement inasmuch as they were accompanied by an offer for an 
accelerated procedure for resolving the dispute. This, it is subnutted is an 
unsatisfoctory authonty for the view that retahatoiy measures could be 
legitimate when used m a genuine effort towards speeding up a negotiated 
settlement of a dispute.^^ Obviously, a pohcy of negotiation under the 
threat of retaliation is the antithesis of the good faith and mutual 
understanding that should prevail prior to, dunng and after consultations 
and negotiations And besides an obligation to consult and negotiate does 
not imply any obligation on the parties to reach a settlement of their 
differences Nevertheless, good faith requires the parties at least to make 
a determined effort towards reaching an amicable compromise and not 
merely to reduce the whole process into a meamng^ess foimahty ^ 

Two other forms of consultation and negotiation are of sufficient interest 
to ment separate consideration here in view of their potential significance 
to the general process of pacific settlement of disputes 

Conference or Parliamentary Diplomacy 

Conference or parliamentary diplomacy is a legal concept of relatively 
recent birth developed since 1945 within the proceedmgs of the General 
Assembly of the United Nations ^As an extension of traditional 
consultations and negotiations, it could in appropnate instances constitute 
a substitute or an alternative to the latter not only withm the framework of 
the Umted Nations but also withm other mtemational forums. 

The issue whether the discussion of an issue within an mtemational 
organization such as the United Nations could be considered a suffident 
comphance with tlie requirement of direct consultations and negotiations 
was raised m the South west Africa cases.^ South Afnca had raised as one 
of Its preliminary objection to the court’s jurisdiction, the argument that 
there had been no direct negotiation between itself and either Libena or 
Ethiopia as was envisaged under the terms of the mandate. The court in 
rejecting this, held it was irrelevant that the negotiations that had taken 
place had not been directly between South Africa and the two applicants 
It went further to expound the concept of conference or parliamentary 
diplomacy which is considered applicable to the case thus, 

^ further cntictsms in FombadQiarles Manga, /oc cif in footnote 13, pp 1S4-1S8 

The Trajpe between Lithuania end Poland case PCU Senes AjfB No 42 (1931) 

atp 116 

" The btorth Sea Continental Shelf cases ICJ Reports (1969) p 3 at p 47. 

See m general, Phihp Jessup. “Pariiamentaij diplomacy — An examination of the legal 
quality of the rules of procedure or organitation of the United Nations,*’ I Hesue Reeuetl and 
ueanKusX^ ^Parliamentary diplomacy Debate vNcgoliabon,** 26 WorMAjJJniy /nfe/p/^/er 
l»»5),pp 121-156 

* ThcSou/MVerrA/ncnCcser xupra 
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In cases where the disputed questions are of common interest to a group 
of states on one side or the other in an organized body, parliamentary or 
conference diplomacy has often been found to be the most practical form 
of negotiation If it is one of mutual interest to many states, whether 
in an organized body or not, there is no reason why eadi of them ^ould 
go through the formahty and pretence of direct negotiations with die 
common adversary state after they have already fully participated m (he 
collective negotiations with the samw state in opposition.^ 


But whatever its merits, this concept is not without its cntics Infact, 
Judges Spender and Fitzmaunce in a joint dissenting opinion expressed the 
views that discussions at an international organization could never be 
regarded as a substitute for direct negotiations nor justify the condusion 
that attempts had been made at settlement at the statal or diplomatic 
level ” Judge Fitzmaunce was to repeat his views m the Northern 
Cameroons case" when he observed tliat "negotiations” did not mean 
“a couple of stales arguing with each other across the floor of an 
international assembly, or circulating statements of their complaints or 
contentions to its member states ” Ibis he declared was “disputation, not 


negotiation 

Although the concept of conference or parliamentary diplomacy is now 
fairly well cslabhshed and provides a very important technique 
suitable for resolving certain types of disputes which concerns a 
of states Certam checks seem necessary for such a collective process w 
assimilated to or even substitute direct consultations and “®goUattons 
conditions are essential, and these conditions will also W'V ® , 
intervention under the statute of the International Court as pointed 


above 

(il The issues raised m the proceedings before the mbuoal ® 
ap^hcation to intervene Ut be substantiimy fte ^ 

pS«ously discussed, such as to render further direct negoustioiu 

(„) Ue "23 must be satisfied that there is 

further direct negotiation between the parties 
settlement or substantially narrow down the issues raiseo 

Subject to such control, the ^ 

diplomacy offers an attractive means (.mate recourse to 

n^e to resolve certain types of methods lor 

Biternational litigation Intemahonal Law is not re ^ ^5 

pacific settlement of dispute that it can ^ g^e^aaHyW*'"*® 
^vious advantages that such a procedure can off pe 


Ibid atp 346 
-» /but atp 123 
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framework of an international organization like the United Nations or any 
of the other specialized agenaes Whilst its exact scope and potential is stiU 
imcertam, it is perhaps too early to draw any definite conclusions 

The Concept of Vudiaal Negoiaition”^ 


Another dimension to the art of consultation and negotiation appears to 
have been added m what may appropnately be referred to as ‘‘judicial 
negotiation” This concept, apphcable under the ICAO Conned Rules for 
the Settlement of Dififerences’* requires the coundl to imtiate, and 
encourage or actively direct a negotiated settlement between the 
disputants, as an integral but complimentary part of its essentially 
adjudicatory role under chapter XVni of the Chicago Convention of 
1944 ” It IS only a discretionary function subject to the consent of the 
parties to dispute and may be undertaken at any stage of the proceedings 
but prior to the meeting at which the final decision is to be rendered As 
such, It 15 not an independent, distmct, or autonomous method of resolvmg 
such disputes but remains incidental to adjudication Although used only 
once smee its formulation, it breaks new firontiers m the approach to 
international adjudication and the role of consultation and negotiation can 
stiU play at that stage 

The concept of judicial negotiation has more wider appheation even 
wichm the stnet confines of traditional adjudication Some ramifications of 
this can be seen m the practice of the International Court In the Aegean 
Sea Continental Shelf case,” the court rejected any suggestion that the 
existence of active negotiations constituted a legal impediment to the 
exercise of jurisdiction Refernng to earlier junsprudence on this pomt, it 
observed however that whilst negotiations and judicial proceedmgs could 
be pursued pan passu, the latter may be discontinued if the negotiations 
succeeded 


In general, both the present court and its predecessor have always 
jessed the fact that their judicial role is simply an alternative to direct and 
friendly settlement throu^ negotiations They have on various occasions 
tned to facibtate such direct and friendly settlements as fer as it was 
compatible with their statute*^ m the Fisheries Jurisdiction (UK v Iceland) 
case,® the International Court after observing that the obhgation to 
negotiation flows from the very nature of the respective ngjits of the 

*S«inpieiai,FombadChailesManga,toc at m footnote 13, pp 351-355,445-447 
r 5y"l*®^™SettIeinentofDiffcrences 2nded ICAODoc 7782/2(1975) 

States on international Civil Aviation, Chicago, 7 December 1SM4 m United 

OiiaiM State, Proceedings of the International Qvtt Avtation Conference 

in, noisWW Publication No 2820,2volumes.Wiistogton(l^^ 

^"sgendra Sm^ 5Ae//case ICX Reports (1978), p 3 and in particular Judge 

^ Prisoners of War case la Reports (1973), p 347 

p 13 Jurisdiction (United Kingdom v Iceland) case \a Reports (1974), p 3 at 
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parties, considered that to direct them to negotiate was a proper exercicc 
of Its judicial functions in the circumstances* 

Judicial negotiation in this respect is a promising legal development 
u(hich might go some way towards encouraging recourse to the 
International Court if its procedures are clearly defined 


IV - PROSPECTS OF CONSULTATIONS AND NEGOTIATIONS IN THE 
PACIFIC SETTLEMENT OF INTERNATIONAL DISPUTES. 

An analysis of the dispute settlement clauses of most International 
agreements shows that consultation and negotiation clauses occupy a 
promment placed and in practice this method of disputed settlement has 
proven to be the most frequently used and effective means for both 
preventing and resolving disputes Even in the most intractable disputes, 
the operation of this method had often helped to narrow the issues to more 
manageable proportions The projects of consultations and negotiations 
m the pacific settlement of international disputes had to be appreaated in 
the light of their most important hmitations and advantages 


Limitations of Consultations and Negotiations 

These hmitations are well summarized m the 1966 Report of the Special 
Committee on Principles of International Law concerning fnendly 
relations and co-operation among states ”It notes that direct negotiations 
do not always allow the facts to be established objectively and impartially, 
and often do not enable third parties to exenace a moderating influenoe 
The putting forward of exaggerated claims which might aggravate a diqiute 
cannot be prevented Nor can fair and just terms be ensured since one of 
the parties is usually in a weaker position 
Furthermore, consultations and negotiations could drag on for 
situation that will favour the recalcitrant party Dependent as it m on 
good will of the parties, the outcome is unpredictable wh^ a 
compromise is readbed, it may still be precanous In fact smce the 
positions of the parties are hardly ever clanfied this is usually a poor gui 
for future conduct and is no guarantee that similar issues will not anse i 
thefoture 


» See m general. Fombad Charles Manga, loc ca “ 
particular, handbook on Administrative Clauses in Bilateral Air Transport Agreem»^ 

1966 Speaal Committee on ooneamvg 

fhendfyrdatLons and co-operatton among states UN I>oc A^230,pp 9 
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Advantages of Consultatioiis and Negotiations 

Geneialiy, the requir^ent of prdmunaxy consultations and negotiations 
IS not a mere tecbmcality or formality Hus will m many instances protect 
the parties from the eiqiense and trouble of mtemational litigation which 
may eventually prove to be unnecessary, premature and inadequately 
motivated.^ Bemg very flexible, relatively simple and inexpensive, it could 
be brought into operation at short notice to sort our urgent and pressmg 
issues that have suddenly arisen. 

Consultations and negotations are particularly appropnate m many 
international disputes which more often than not are a reflection of 
differences over accommodatuig or adjustmg the interests and aspirations 
of the parties to changmg circumstances rather than strict issues of law In 
such situations, a strict legal dedsion by an mtemational tribunal mi^t 
wen detenmne but not really settle the dispute m any conclusive and 
satisfactory manner. 

Frequent and regular consultations, combmed with direct negobations 
should provide a favourable dimate for mutual co-operation and 
undexstandmg which ensures peaceful co-eidstence. Whilst a recourse to 
legal proceedings may in some situations be regarded as an unfriendly act 
and breed suspicion and lU-wiil. 


CX>NCLUSlON 

Hie continuous relevance and effectiveness of consultations and 
negotiations m the pacific settlement of mtemational disputes will depend 
on how current trends in state practice can be fully appreciated and some 
attempt made at formulating coherent and comprehensive guidehnes Of 
particular unportance is the need for some sort of an institutional 
wnsultative framework m areas of recurrent problems or situations where 
frequent problems are likely to arise This could be either bilateral or 
multilateral and operate at regular mtervals or as and when the need arises 
and the emphasis should be on dilute avoidance or prevention Although 
samples of these m state practice are still too few® the results achieved do 
indicate that such procedures ^ould be encouraged. Another step m this 
nection co^d be the extention of the concept of judiaal negotiation to 
e pioceeding$ of the International Court. As a way of overcoming the 
H ^ states to resort to litigation, the court could be 

Owed the discretion in appropnate drcumstances dunng its judicial 
l^ccedings to actively encourage or even direct a negotiated settlement. 
^ minimize the practical difficulties involved but there are 

^ cient advantages to warrent some thought in this direction 

RtiiSm«S.p supra dissenting opinions of Judges Spender and 

J in footnote 13»pp 141-149 and 

s. Internationa! dispute settlement London, Sweet & Maxn ell (1984) , pp 6-8 
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R£SUMj^ 


La consultation et la n^oclation dans le riglement paofique des conflits 
jnternationaux 


Les concepts de consultations et ndgociations, rnSme si souvent inter- 
changeables, sont cependant fonctionnellement diffdrents dans plusieuis 
situations de r&glement paafique de conflits mtemationaux Consultatioa 
dans son sens strict op^re inddpendamment de I’dxistance d'une dilute et 
vise en premier heu d’dvzter et prdvenir les conflits aussi bien qu’identifier 
les domaines de divergence possible Les ndgociations d’autre part entreat 
en jeu lorsqu’iin conflit rdel est nd et ont pour but de le rdsoudre 

Ea ddpit de la controverse entourant cette question, d semble 
mamtenant bien dtabli que I’obligation de consulter et ndgocier natce d’une 
stipulation expresse ou taate flute par les parties, plutdt que d'une rdgle de 
droit coutimiier ou rnSme d*un pnncipe gdndral de droit 

international pubhc 

n y a eu deux ddveloppements importants au niveau du idle des 
consultatioiis et des ndgociations dans le rdgleinent paofique des conflits 
mtemationaux ces deiiudres anndes D’une part, la confifirence on 
diplomatie parlementaire, un concept d’ongme relativement rdcente, 
rvi Tpmp. extention de la consultation et de la ndgociation traditionnelles, 
pourrait dans des exemples appropnds fourmr un substitut ou une 
alternative convenable & ces deniidres, notamment dans le cadre iTune 
organisation mtemationale Cea est d^ement vrai du nouveau concept 
de “ndgpciation judiciaire”, qm foumit une fbimule & travers laqueiie un 
corps essentiellement judiaane pourrait ndamoins commenoeri 
encourager ou dinger acbvement un idglement ndgoad entre les piai 

cecifaisantpartiedesesfbnctioiisarbitrales 

Un second trait encore plus remarquable est le changement genera 
d’accent vers la prevention des litiges ou les mesures deprdvMtion avMi« 
exemples particuliers de I’adoption dans certain cas de 
consultation institutionnelle dans les domames de problfemes p^^^ 
ou de situations oil de ftdquents probldmes nsquent de se po^r 
est trop tdt de condure qu’un pimcipe gdndral d'^ter e p 
Iitiges a dmergd, un tel pimape semble prendre / /i^droit 
domames en ddveloppement du droit *^j^jtparair 

mtematioiial de I'envuonnement . le droit mtemational du 
et le droit dconomique mtematio^ MSme Slices dfiveloppemeaB 
semblent trfes prometteurs, leur p 
cause de la tuniditd de leur rdoeption 


[ 3 ] 

[nternational Law^ Mediation, 
and Negotiation 

Manfred Lachs 


The theme of my reflections is the relationship between international law and 
negotiations. The rdationsbip is dominated by the fact that international law 
creates a framework for state activities in international relations, and within 
this system of rdationships, which knows various situations and develop- 
ments, negotiations play a ^edal role. In fact, the word for this role is multi- 
colored, and it has gone through various and interesting stages in the course 
of lustory. Brom the very day when two states came into being, problems arose 
that called for them to establish certain rdations. Thus, reLationships were 
a necessary consequence of tbdi existence. This goal could be achieved only 
by negotiations. The origmal and basic institution charged with the function 
of negotiations was diplomat^; thus, it was the oldest and the most funda- 
mental of all functions related to international law. The dictionary describes 
these functions as follows: **The management of international relations by 
n^otiations, tiie methods by which these relations are adjusted and managed 
by ambassadors and envoys; the business or art of the diplomatist.**^ 

Thus, diplomacy has constituted, and still constitutes, a special chapter 
of international law and, also, of negotiations. It is an instrument of fordgn 
policy and there is an interdependence between the political activities of the 
st^e and its diplomacy: an interdependence that could be described as are- 
lationsMp between strategy and tactics.^ 

In fact, diplomacy has been shaped by the historical transformation of the 
state, reflecting its changing status in int^ational relations. There was the 
diplomacy of the days of Dante, Boccacdo, and Madiiavelli; the traveling 
mistions of Ivan the Terrible; and messengers sent out by the Kings of Poland, 
^ho at first employed foreigners only and later came to the conclusion that 
missions at fordgn courts could be entrusted only to Polish nobility. 

As to the tools of diplomacy, they were also described in various ways and 
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indiffereat forms at di^^erent stages of Mstoiy. Suffice it to recall that TaO^- 
rand^Pdrigord, in his last speech delivered at the French Academy in 1838, 
disclaimed that diplomacy was an art of duplidty and untruth. On another 
occasion, he is alleged to have said: lie is a good thing, but one should 

not abuse it.” 

Turning to a more serious analysis of the situation, negotiations aim at 
the establishment of conditions of permanent relatioiis among states (by treaty 
or otherwise), serve their maintenance, and solve problems that arise throng 
out the existence of those relations. They serve as basic instruments for settle- 
ment of disputes. Today, when states have so many mutual contacts and rela- 
tions are spread over so many fields, negotiations have a special hmction to 
perform; They enter many fields and cover almost all tlie spheres of the ac- 
tivities concerning the state as such and, also, its physical and jundical 


persons. 

The element of negotiation is today much more m the foreground than 
ever before. The wealth of problems tlmt states face in their econondc, pol^ 
ical, scientific, and other relations imposes upon them the obligation, I wraW 
say the necessity, to negotiate in a wide sense. Thus, the instruments of n^ 
gotiation have multiplied, and negotiations have acqmred a new and impor- 
tant dimension. , 

Approaching the subject of negotxation hi its wider dim^ions, 
bound to define its place within international law and its relation^ ». 
there is the object of the ftmction itsdf . The greater 


tions are necessary to estabksh conditions for muiuai reuw 
nent character through treaties or by the cstablisbmcnUf 
izatlons, in a wider sense of the word, or any ote insti^^ ^ 
resolve specific problems among states in thdr ^ 

certain period of time. Tlie second object of 

of disputes. That is the resolution of ainfrontetionaiid^^^^^^ ^ 

ferent approaches, of states on a sspedfic issue or on a^ ^ 

function of the negotiator in both cases k of 
called upon to produce agreement, and this 

cause it must correspond to the reqjdremerto of berecaN: 

Turning to the process of negotiation its^, ^ their mutual in- 

(I) the relationship of the parties, and (2) -remise that dis- 
tils. Astotherdationship the 

tingnmhes negotiations from dirtates. or ^ is agreement, 

party upon the otiter or ^ets. The very es«^f 8^ 
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result of pressure exercised by one party upon the other. Some examples are 
the treaty on Japan’s protectorate over Korea (1905), the treaties between 
Japan and China concluded prior to World War 1, and a large number of 
colonial rdadonships that dominated the international scene for centuries. 
To this list, other treaties of recent origin may be added such as the Munich 
Agreement of 1938. Have these methods disappeared? Pressure in a more sub- 
tle way has remained one of the instruments used by states in their mutual 
rdations. It might be in the guise of economic, pohtical, or even mihtary meas- 
ures. In most cases, it is almost unnoticeable. The outcome may be an in- 
strument that has all the form and shape of a document corresponding to the 
freely expressed will of the parties, but, in fact, it is the result of one yiddlng 
to the o^er, not due to conviction or persuasion. It is well known that the 
charter has proclaimed “the sovereign equality of States,” that every state has 
one vote in international relations. The wd^t of the vote and the substan- 
tive value of equality remain valid. It is only through a common effort of 
the intemationd community and through the intervention of all involved that 
this equality can become a z^ty in all its manifestations. It should— and here 
the intervention of law is very essential — guarantee the possibility of free ex- 
pression of will at all stages of negotiations and bar parties from exercising 
an influence that is undue and that may be tantamount to pressure. The rec- 
ognition of equality is a constructive dement in reaching agreement. In the 
long run, it is in the interest of both the strong and the weak that this equali- 
ty be protected. For it is in it that the guarantee of the value of the instru- 
ment, its observance, its durability rests. In the process of negotiations, as 
in the instrument itself, military, political, and economic coerdon though re- 
solved should not be used. In fact, they are barred by contemporary inter- 
national law in regard to treaties.^ This equally applies to all stages of the 
relationship between states leading to the conclusion of a treaty. Even more 
important is the effect of an error, of fraud, or the corruption of a represen- 
tative of a state in the process of negotiations. The coerdon of a represen- 
tative of a state, the threat or use of force, may be invoked as invalidating 
consent, deprive it of legal effect, or make it void. 

The second important element in the process of negotiations is that con- 
cerning the interests of the parties in the conclusion of an instrument or the 
resolution of a dispute. As to the first, the parties may have unequal inter- 
ests: one may be more concerned wth the condusion of an instrument, be 
it a treaty or an agreement, while the other considers it useful but not essen- 
tial; a treaty may also come into existence when negotiations are embarked 
upon because of the difference of the interests of the parties. A simple illustra- 
tioQ is given by negotiations in which one party is the buyer and the other 
party is the seller of goods. It is only in view of this relationship that a treaty 
or an agreement would come into existence. In other situations, treaties come 
into operation due to identical interests of the parties, vis-ii-vis other states. 



or their common effort to achieve a common god. Ihis objective of the treaty 
must be reflected in the process of negotiations, and the negotiations them- 
selves will therefore be a mirror of the concerns, interests, and status of the 
parties participating in them. At each stage of the negotiation, the aspect 

is present, even if invisible. It is present because the parties dscuss; a^ee or 
disagree; try to draft a formula that is to become part of a wider consensus 
that contains legal aspects; and, as 1 indicated eartier, the mere relationslup 
between them in this process has a legal aspect. This leads me to the substance 
of negotiations, that is, the consideration of all the drcumstances and the seu 
ting in which negotiations take place. 

The background of the parties is the world of facts: geography, histoiy, 
social and economic relations, political considerations. AO of them consti- 
tute a point of departure and continue to be compaoioos of the ^e$ nego- 
tiating throughout the process of the negotiations. In many domains, theposi- 
tion of the patties may be more or less on the same level; equality leaves no 
room for doubt. In others, their relationship may be uneven, though from 
a declaratory point of view, it remains equal. At any rate, we have to to 
in mind that this relationship in the process of negotiations is a developna 
phenomenon with various stages succeeding one another. b^griwno 
is the reality of the wotid of today even if reduced to thereahty of ^ stawn 
of those states that take part in the negotiation. In brief, n^tiatiom con- 
stitute a dialogue between contemporaries-even if they ceme^ matterso 
the past or intend to project thdr interests into the future. j 


tomorrow, but must take into account, and it does taio 
sciously or unconsciously, the realities of the moment at 
Part of these realities is to. Here we find another of tl 
an objective character in the process of negotiations. / 
a dynamic into the relationship between the parties, tlw 
background that is relevant, that is the world of 


_ H t ft^ I i-1 if a 1' " il 1 r) i[ .1; t : S H . I 


or the general political and legal Nation. Ttoi , , -f -.,^H.no n8 

in which negotiation, take place. Recently, a <!»• 

has concerned the granting of independence to the 

pendent peoples.^ The reaUty was. “f 

metropofitan power and thereprcMidat^vesotthea^ 

* 1 .^ «f of the naities was cettsmy 


tance for it was necessary to assure those wto w^ sti^ fadUties to par 
ment of their independence that they would be ^ Irat a «sl 

sent their views and that the outcomewoi Mno ^ sec^ hy 

mission of independence. 

the Umted Nations: a series of resolulions ^tofateaiJace 
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outside the United Nations, and in several cases, it still continues. These ne- 
gotiations then rely on the relationsl^ between the colonial power and the 
liberation movements supported by those states that have been liberated only 
recently. Here agadn a de facto multilateral setting appears, though the prob- 
lem in itself is a bilateral one. The legal aspects of it are of a particular inter- 
est for the colonial power, or the state that controls the territories also has 
allies that may be invisible in the registration itself but may support its case. 

Thus, through negotiations, a series of principles acquired a certain legal 
status and became a guide for the future development of the law. Among them 
are some specific aspects of self-determination. Though, as is well known, 
the relevant dedsions of the United Nations are mere resolutions, it has been 
held that th^ constitute a further important stage in the law-mak^ and law- 
apphcation process. 

A further interesting fector in this sphere of the relationship between newly 
^tablished states and former metropolitan powers or other developed states 
is the question of sovereignty over natural resources. Here, again, the new 
law has been the result of negotiations and settlement of disputes that have 
arisen in this area. It has been confirmed by UN resolutions: the principle 
of sovereignty of a state over its natural resources.® Another important issue 
in which negotiations have played a very important role (mentioned only in 
passing) is compensation for nationalized property.® 

I have referred to only two domains that are in the forefront of problems 
dividing old and new states in the world of today. They, like many others, 
may be resolved by negotiations leading (as indicated) to the devdopment of 
a new law. The phenomenon of negotiations is of no lesser importance in 
the shaping ofihe rdationships between states of different systems. For a long 
tme, spedal attention ^ been devoted to this aspect of intemational rela- 
tions, and it was claimed that the ideological gap or differences of 
philosophical outlook make negotiations impossible and, hence, agreements 
unattainable. It was even claimed that the maximum one nught hope for was 
an armistice. This, of course, is an untenable position for history reports no 
p^od m which all states were of an identical or even similar system. From 
thw very birth, international relations were developing between different 
philosophical or rdigious beliefs, and this pluralism of systems has been a 
permanent factor on the intemationd scene throughout history. Thus, the 
roots of intemational rdations lie in the recognition of these differences. 
Moreover, it is interesting to note that to negotiate and reach agreement, one 
must assume that there are differences of an important nature between the 
parties, and they very frequently arise between states belonging to the same 
system. Here again, law gives an indication of these differences by recogniz- 
mg the “coexistence of States of different systems’* and the coexistence of in- 
terests legally protected of various states. 

lu classifying negotiation further, all sorts of settings may be visualized: 
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negotiations between naghboring states and those removed from one another; 
states with conflicting interests on thdr territories or beyond thdr terrltones; 
states seeking the resolution of conflicts concerning them alone but also dif- 
ferences that concern other states. Thus, negotiations may be required in many 
areas and on many levels. They touch almost all problems of international 
relations and, in doing so, touch on questions of law; th^ are bound to 
ynain wltiun the bounds of law or, without etiolating it, help its fbrther d^ 
velopment. 

So far, I have been dealing with what I would call the physical aspects of 
negotiations as a background prior to approaching the very essence of the 
process itself. Before completing this chapter on my reflections, one more 
aspect should be taken into account, that is, the number of the parties. Tradi- 
tionally and lustorically , the oldest negotiations were of a bilateral characto 
Two states were usually eiigaged in settling thdr disputes or rflffercnces, work- 
ing together for the elaboration of a treaty. With the growth In the number 
of states and the links that have been established in many ^ 

has acquired a new multaateral pattern. Hiis 
on the process of negotiation as a method for settling multilateral 
Ind the impact of law on them. Here again, dtffereat forms am 
Negotiations may have a coalition character; j regional 

of states belonging to two different alliances « 
or pohtical character face one another, spw^ rSmbSance. Ly 
tive aUles. Formally negotiations remain 

usually reflect more than two poi^ of view ^ but, 

states. The legal basis of each of the p^« seem to te^rly^^ ^ 
not infrequently, one or two of the alhes do tbal 

tlon. Ever more frequently, negotiation a multitude 

is. a number of states sit at the witutionalfom^ 


tain common mteresis oinains ; , 

of states, but they do not neces^ tL 
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tional economic order, something based on a multilateral treaty induding all 
the members of the United Nations. It is, however, possible and likely that, 
in the interim, agreement may be reached between groups of states such as 
those in need and those more amenable to the claims of the poorer countries 
and more ready to bear their share to improve their situation. 

Finally, we have the possibility of negotiations that directly concern five 
or six states but may affect humanity as a whole. What 1 obviously have in 
nund are negotiations between the big powers, the rdadonship between which 
is of basic importance and paramount influence on the relationship of all 
states, for peace and peaceful rdations in global dimensions. The number may 
be reduced even to two in the question of nuclear weapons and the limita- 
tion of nuclear arsenals; here the two big powers are involved in negotiation 
that may be decisive for others. Thus, other states not taking part m the 
negotiations have a vital interest in an agreement being reached between the 
two. Here you have an illustration of two actors engaged in negotiations 
representing, in law, their own interests but, in fact, representing the interests 
of humanity as a whole. Strictly speaking, there are three stages involved. 
There are two powers negotiating the limitation on the manufacturing and 
the stationing of nudear weapons; there are the alhances to which they are 
connected; and there are other states that are not members of the alliances — 
the neutral or nonaligned states that constitute the great majority of mankind. 
There are two actors only, but thdr dedsions and their agreement or disagree- 
ment have a legal impact on the alliances and beyond them. In view of the 
interrdationship between members of the alliances, the armaments controlled 
by the big powers are not only placed on their own territories but also on the 
territories of other states. Therefore, should one of the two disagree on cer- 
tain disarmament measures and, due to this disagreement, refuse to accept 
the limitation of armaments, the armament race will not stop. The legal basis 
for it is that the alliances constitute legal entities and, by ^eir stipulations, 
provide common measures for defense. Thus, law intervenes by prompting 
dedrioDS of a collective character to bring about the limitation of armaments. 

On the other hand, should an agreement be reached as to the reduction 
of armaments, this would affect not only the two powers that dispose of the 
largest military potential in the world but all their allies, again by the opera- 
tion of the treaties that are in force; this would also reduce their armaments, 
and, thus, a chain reaction would be produced. Indirectly, this may also af- 
fect the situation in the nonaligned countries, some of wldch axe increasing 
their armaments not only In view of their relationship with thdr neighbor- 
ing countries but also in view of the increase of armaments within the frame- 
work of the two big alhances dominating the world picture— thdr impact 
creeping into areas beyond their membership. Disarmament agreements are 
lawmaking treaties in a domain vital to humamty. Due to the spedfic struc- 
ture of the international community, decisions taken by a very few may in 
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this domain affect all. Thus, it is so important that the grf at majority of states, 
particularly the nonaligned states and peoples, exercise some influence in the 
shaping of the will *-hcnce, the dcdsiozi making** of these few. History riiows 
that this IS not an easy process; however, in the long run, it may praduoepme- 
tical results. It may also have a legal effect on the will and decisions of the 
alliance. 

Finally, there is the framework within which the negotiations take place 
They may proceed within an ad hoc setting for the solution of an ad hoc prob- 
lem. They may have a continuous character and, therefore, build in a system 
of a legal nature, which is permanent* a typical illustration of the latter is an 
international organization or an organization that has been established for 
the solution of certain problems. In this respect, the United Nations is a vety 
interesting illustration. It is a body vrithin which negotiarions pennancntly 
take place. From a legal point of view, debates in the United Nations have 
(he character of negotiations. Its constitution provides for vanous 
to be dealt with by various organs within various time limits and on a speoiic 
basis. The intention of the drafters of the charter was not to makeit afoium 
of confrontation and decision making by fluctuating majorities but anmstru- 


ment of coordinauon and cooperation through negotiations. UJscumja m 
the Security Council is a form of negotiation. Draft resolutions subnu^ 
are proposals, and resolutions arc often legal instruments . 

parties in accordance with Articles 24 and 25 of the 
these debates have degenerated into confrontations; m mo * . ^ 



27. para. 3). In the course of tune, the General 
organs of the United Nations intended “to consider con- 

cooperation," has become a forum an m- 

frontations existing in the world of tod^. Yet Fortunately 

strument of a forum for negotiation and, thus, for la of Uw 

enough, in some respects, it has retained to solved Iwt 

General Assembly are fora in wta<* not ^JjSpiof negoos- 

also treaties are worked out, and these are ob^oudy ^ ^ 

tions. Both have a legal character and ®'^J®^^rf^enandcIuIdira. 
quences. Treaties such as those concemmg the many sphffS 

the protection of human rights, and thedabotoon f^ 
of international cooperation are first woo® 

United Nations. worth recalling that omoi^ potion and 

rated by the United Nations was the ‘Je^^^CUveiiantsoaHnn® 
Piintshment of the Crime of Genoddem 1948. Theto goBBU 


Punishment ottne crane or „„„,«»lDecia»»''“-- „ 

Ri^ts, which had thar origin in ,rftlnn the United NaW^ 

piplitg of 10 December 1948, were also d**™*^^, 5t takes a two-stage *5^ 

S toP™'=«® “ oneof perhaps aspecificnature. .ttax 
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proacb. The first stage is a resolution of the General Assembly. By the pro- 
visions of the charter and the dear will of the founders of the organization, 
decisions of the General Assembly, with some exceptions only, are mere 
recommendations; they are therefore not binding on states and do not create 
law, but they contribute to the creation of law. However, there are some 
resolutions, again as the result of negotiation, that do create law and the link 
between the resolution and the lawmaking process is very dose. But usually, 
a General Assembly resolution is the tirst stage toward the lawmaking pro- 
cess. The second stage is the condusion of an instrument of a treaty character 
(as was, for instance, the case with human rights just mentioned). 

Similar is the situation in other international organizations such as the In- 
ternational Labour Organization (which has a very special provision on the 
subject), the World Health Organization, and the family of spedalized agen- 
cies and other organizations outside their ambit. 

All this shows how rich is the agenda of negotiations and how widdy spread 
the network that, through negotiations, leads to lawmaldng: the creation of 
binding rules in rdations between states. We face a great variety of formal 
aspects of negotiations. They may appear minor but are frequently of major 
importance because the setting may in some circumstances be dedsive for the 
result and the final success of the operation itsdf . It may be decisive in 
reaching an agreement or in drag^ng on the differences; so that an agree- 
ment becomes ever more remote, or the parties to it do not come doser to 
each other. 1 would condude this part of my reflections by stating that 
negotiations, as a whole, are the basic instrument in interstate relations and 
that the rules of international law rely on negotiations: they are bom throu^ 
negotiations and are shaped by them. 

However, the freedom of states to negotiate is not unlimited. States that 
have negotiated a treaty cannot abolish it without the partidpation of all those 
who were parties to it. Moreover, international law has devdoped a new no- 
tion that prohibits the condusion of an instrument that, at the time of its 
negotiation, "conflicts with the peremptory norms of general international 
law*^ (Art. 53 of the Convention on the Law of Treaties, Vienna, 1969). (As 
is wdl-known, “a peremptory norm of general international law is a norm 
accepted and recognized by the international community of states as a whole 
as a norm from which no derogation is permitted and which can be modified 
only by a subsequent norm of general international law having the same 
ch^cter” poc, cit.],) Existing law has not detined or spedfically indicated 
which of its rules could be regarded as "peremptory," yet one could assume 
that some are obviously in tlus category. I would suggest that in regard to 
genodde, being a crime against humanity, its prevention is a pcremptoiy rule 
of law. The same is true in regard to slavery or to war crimes; but, as to these 
the right of negotiations of the parties is clearly very limited or even excluded! 
No state could negotiate with another state the establishment of a bilaterd 
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territory. It is here that the freedom of srl P®” *’*' “t its 

negotiate and enter into agreemenf states is limited. They aa- 

tons on prindples that are ® WsWishmia. 

Nor can they ntaotiW a„ — u - ° ®®nerally binding pnnanles nf 
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^ting treaties; for inctanfy * 1 ^ “f,*®* ®” ““tray to otter 

at the same time, this limitatio^f 


. V ot negotiation *u 77*' wwwione 

istmgmthis domain. For.asS4w^^*“’^*®^“^P“«^ 

poses: (I) the estabBshmeiirof 7^®’ “®®“*‘®t““s serve tw, pm- 
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fteedom of action of states fattidM ^ f®*®"* “ both areas, Ite 

tory rules of law. They caimm?^h^^5'*^'™*“““^”^®“P«*s“l>- 
that would impose oMgations^^*^ ^ reaching an agreement 

“Sainst a third state or^Sve’ite ^ r 

In the sphere of the settiLenr«pj*’^* of freedom or independence, 
role to perform and are ““Sotiations have a paramount 

upon issues of Cfe 

aspects: the amiSi™ ““ have some legal 

ft I^al reiatiofishin n;* or tennfmuion of, or ooinpliance with, 

*n«tIyoriiidin!cSi^^^^ ^ resolutions. Thus, 

existing ftfioUations of disputes lead to the modification of the 

resolulo^f estabhshment of a new legal rdationship. Tia 

Jaw every tmie by addmganew chapter 
aoroblem nfpL ^®*™^®®®®**^®frbiteipietatioii. It helps the solution of 
tion nf fitncf A “ existence and may assist the solu- 

the ri«ir f hot arise in the fhture. However, one should be aware of 

uie nsK mat aparticiilar outcome of neeotiatitinfi mAvcKRtemoie Droblcms 


nr mo uuicomc 01 negotiations may create more prooinru 

Rotation of other disputes more difficult. The growing inter. 
aepeQaence of RVMif e ma n . « . . . . » 


A L cans lor carerui consideration or au impnca- 

iifi.'i- f “®^on before it 2s taken. It may be overexactinig to require states, 
solving their conflicts, to bear in mind potaitial or existmgdiqjuto be* 
othw states or to consider thdr value as precedents. However, even 
^ mnit themselves to reflections on their own mterests, they are bound 
to visualize themselves in a reverse sitnat^on and, thus, be mindful of theiiste 
mvolved. 

Here, then, lies the close relationship between negotiations and interna- 
tional law. The continuously expanding body of international tew covers 
almost ail areas of international relations, and, thotfore, each negotiation 
in its legal impheations cannot be viewed m isolation. AH possible means 
should be used to arrive at a mutual and adaptable solution. The orthodox 
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methods of negotiation need not be followed. For example, the dispute may 
be divided into several parts, and the solution of each of them enshrined in 
a separate instrument. Though it is difficult to visualize all possible situations 
in whidi the parties may Hud themselves in the future, a series of further com- 
ments may be worth adding in this respect. One concerns the time factor, 
which has both political and legal aspects. One of the parties may be interested 
in a speedy solution, the other in delaying the decision. Thus, a meeting of 
minds on the date by which a decision is to be reached is of primary impor- 
tance. Here a balance must be struck between the advantages flowing from 
short negotiations and those of a protracted character. Sometimes, blinded 
by success in the battlefield or through diplomatic action, statesmen delay 
dedsions hojang for an even greater advantage. Yet this need not necessari- 
ly follow— it may produce the opposite effect. A precarious advantage gained 
may dictate an immediate termination of a conflict with the consequences 
flowing from it, rather than its continuation into an uncertain future. 

The time factor has also another aspect. It may be a purely legal dispute 
yet of a political character; or, as a result of protracted negotiations, a legal 
dispute become politidzed, arousing public opinion and the resentment 

of an important part of the population. More developments may threaten the 
government in power, provoke questions in parliament, and transform the 
whole issue into one of heated pubhc debate in which the political element 
begins to donunate. Ihus, the rdationsMp between the political and legal may 
not only be the result of the substance of the dispute itself but of the condi- 
tions in which it arises and the time at which it matures and the negotiations 
begin. Here, therefore, care should be taken to negotiate at the moment that 
is not inconvenient to either of the parties because, in many circumstances, 
though they are independent states, they may not be free agents— being de- 
pendent on many factors (e.g., public opinion) that they cannot easily control. 

Finally, negotiations in today’s world, because of the great interdependence 
of states and events, should not be used to press the other psxty to the wall. 
Some leeway must be left. Rdations between total winners and total losers 
at the negotiation table are rarely successful, or, if successful, do not augur 
a lasting result. After all, two or more states, whether neighbors are not, are 
bound to maintain mutual, lasting peaceful relations. Obviously, the victim 
of an unprovoked attack, of an economic or other pressure, is bound to seek 
compensation for damage suffered and guarantees against similar events 
occurring in the future. But the penalty should not be so high as to provoke 
ill feeling that may leave a painful heritage and prevent the development of 
future friendly relations. Even more so, a similar situation arises when dis- 
putes arc of a less acute character. If one of the parties has really suffered 
a disadvantage, it should not overreact and try to use the situation to impose 
upon the other party a burden that will be too painful to carry for a long 
period of time. Here, again, la^ is helpful by offering all sorts of devices that 
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parties may use in assuring their interests and regulating thdr relationship. 
Once agreement is reached and in order to avoid future disputes or difficulties] 
a permanent organ may be created to watch the implementation of the ^ 
ment. Should smaller difficulties arise and should the parties disagree on the 
interpretation of the agreement, a special body may be created and called upon 
to assist them in the solution of difficulties that may arise in the future. This 
may be a conciliation or mediation commission, or a similar organ, that vrould 
settle differences iKdthout affecting the vahdity of the agreement or creating 
a situation of confrontation between the parties. 

But negotiations, as such, may in some circumstances become unposdble 
because of the tense situation between the parties and the impossibility of 
bringing them to the negotiating table. In such a situation, perhaps, thein- 
tervenrion of a third party, the good offices of a personality playing a spedfic 
role, may be of great importance. This legal device provided by Art. 33 of 
the Charter of the United Nations) should be used as soon as possible in order 
to avoid the deterioration of the relationship between the parties. Such an 
action may speed the rapprochement between the parties and, thus, the pos- 
sibdity of direct negotiations. This third-party factor may be limited to bring- 
ing two states to the negotiation table and to presiding at the first meeting, 
leaving them alone for subsequent meetings. 

Finally, in order to avoid endless negotiations as a result of disagreements 
on substance, it may be advisable to fk a time limit after whi*^ statK W 
resort to third-party intervention on a permanent basis. This, vdiile advisaole, 
is not always possible. There is one domain in which Ae intervration o a 
single third party would not be acceptable, that is, the vital 
maraent; there, no assistance of athird state is hTcdy to be helpful. What 
be of astistance is the pressure of world opinion and of aconsidetwle 
of states, not beneHciaries but possible victims of the arms rw. m 
similar negotiations, a two- or three-stage approach may be adyiOT • 
or deadlock at a lower level may encourage a meeting at a hign * 

finally, at the summit. It is weU known that the reverse approacn n ^ ^ 
vocated: Summit meetings are suggested only if agreement 
lower level, to avoid what some claim may become a pomeinent 

the leaders. The function of the summit is scot as 
reached at a lower levd. However, I fed that both appro^^ CongifiSS« 

Past summit meetings have in many cases been as is well 

of Vienna, Paris, and Berlin produced lasting rcsdte^™p^ 
known, was continued durmg World War I Cm I9Ifl ^ 

II. Some of them were successful, others so. ™ 
preceded World War II was certainly a ^ 

hdd during the last few decades have no ready-made recipe 

were treaties of major importance. There is of nrinride that 

for the stages and uistruments of negotiations, in l 
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should be applied in tins respect is certainly die principle of the means serWng 
the end. All methods should be used in order to achieve a result that is desired 
by the parties concerned; ingenuity and inventiveness should remain perma- 
nent compamons of policy planners. 

In this brief surv^, I have tried to show how wide a range negotiations cover 
in the world of the international relations of today. 1 have tried to stress the 
dose rdationsMp between negotiations and international law. Rdying on law, 
negotiations are intended to maintain the rule of law and possibly create new 
rules of law. No separation between law and negotiations is possible. Of 
course, negotiation may be predominantly of a political nature and dominated 
by political considerations, but, even so, legal elements will always be pres- 
ent. The basic prindples are that peaceful relations among states must be 
maintained and protected and that the great achievements of international 
law, as reflected in the Charter of the United Nations and the many in- 
struments that followed it, should not only be maintedned but further en- 
hanced. This is the way to respect the prindples of peaceful settlement of 
disputes, of self-determination, and the abolition of confrontation whatever 
its source may be. 

In all these domains there are legal premises that should be followed, 
developed, and enriched. It is through negotiation that this can be done, and 
the goodwill of states must manifest itself at the negotiating table so that 
disaster may be avoided and better relations among states of Bast and West 
and North and South be assured. 
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The Good Offices of the United Nations Secretary- 
General IN THE Field of Human Rights 

B G Ramcharak 


Introduction 

At the end of his term of ofHce, the late Secretary-General U Thant lamented 
“the great hutnaiutanan emergenaes which the United Nations is still not 
equipped to meet” and underhned the pnnctple that *‘the Secretary-General’s 
obligations under the Charter must indude any humanitarian action that he 
can take to save the lives of large numbers of human beings Similarly, m 
his Rrst annual rqport to the General Assembly, in 1972, Secretary-General 
Waldheim asserted that “the unwntten moral responsibility whidi every Sec- 
retary-General bears does not allow him to turn a blind eye when innocent 
dvilian lives are placed in jeopardy on a large scale He amplified this prin- 
dple ID his animal report of 1980, where he stated that “I have always regarded 
it as my duty to exerdse my good offices in human rights matters and I shall 
contmoe to assist in any way I can 

One of the major weaknesses in the arrangements of the United Nations for 
promoting and protecting human rights is the lack of adequate methods for 
dealing with urgent situations of violations of human rights Consequently, the 
intematiotial commumty mvariably looks to the Secretary-General of the United 
Nations to fill the breadi by mterceding discreetly on a humanitarian basis 
Often, sudi intercession by die Secretary-General is the only form of response 
available and aocqitable 

In customary international law, “humamtarian intercession” indicated a 
fnendly mterposition by a government or other mtemauonal actor ?amed. at 
indudng another government or authority to treat persons under Hs junsdiction 
With respect for the pnndpics of humanity. As opposed to “diplomadc in- 
tercession of a humanitarian nature on behalf of certain foreign nationals,” 
Sohn and Buergcnthal distinguish “forcible intervention by States to protert 
their own nauonals” and “fordble intervention to protect the nationals of the 
State agmnst whidi the intervention has been launched ” State practice shows 
that humanitarian intercession and good offices were intertwined Thus, Sohn 
and Buergcnthal die as evident of the practitt of humanitarian intercession 
U 5 diplomatic correspondence involving requests to the President of the United 
States “to exerdse Hs good offices in b^alf of the oppressed people of 
Armenia”^ 

In contemporary practice the term “good offices” is usually employed to refer 

* U Thui, T^f of the Stereiaiy^Getteml, m/ht note 1 1, at tSS SeectnXJ Thant. View 

raoM THE Uhiteo Nations 27 (1978) 

UN Doc. A/STOI/Add 1, »^on IX <1972) 

UN Doe. A/3S/1, teetion DC <1980) 

f ^ ButtcEvnwL, Inttenattoval PROTEcnoN OP Human Ricim 179, 182 
r ^ R- Lauat A F Newman, Inteenatioval Human Rickts Problems op 
^ Sttausi, tfumanitmvm Ihptoneey efth* Unxud Aoler, « 




NOTTS AND COMMENTS 

1980, when a wide-ranging debate took place on good offices m thS 

Scjctary-GCTcrd only when hu acuon had a bearuig on int^tional^ 

OMsUtuted a means for the settlenM of 
dis^tes and praup^sed at least two parties agreemg to their nse” 

On ffie other hand, ,t was pointed out that m the field of human rights the 
gi^ offices rote of the Seeretary-General had generaUy been reco^ for 
a Irag ttme, and reference was made to a UN press rdease issued on Apnl 29, 
1 967 saino^g to t the Pcnnanent Representatives of Poland and Cz^oslo- 
vama, m behalf of a group of socialist countries, had requested that the Sec- 
retary-Genetal use his “good offices" with a view to endiqg petsecubon in 
Greew and to preventing the possible execution of political leaders who had 
oe^ detained This debate took pUoe over a chaA resolution submitted by the 
delegation of Canada, which was aimed at developing the full potential of the 
good offices role of the Secretary-General to enable the United NatKois system 
to cope more adequately with situations of mass and fiagrant violations cf 
human rights' Eventually, the Third Committee of the General Assembly 
dedd^ on a procedural motuui, not to vote on the draft resolution. The general 
view in the committee was that the Sccratary-General should be left free to 
deade on die manner and modahties of die exercise of good offices in the field 
of human rights and that the function should not be restneted or regulated iR 
any way’ 

In view of this reluctaiice of some atatey to ‘legislate” on the subject, it 
follows necessarily that the nature and characteristics of the concqit gpod 
ofttoes m the field of human ngbts must be determined by refereooe io the 
relevant intematianal practice and to such rules or pnndples of inttrnatimial 
customary law as may have emei^ged from that practice An exanuoation of the 
relevant rules and practice will be attempted in the following pages It wdi be 
submitted that the exercise by the Secretary-General of good ofikes at tbefidd 
of human n^ts has become part of mtcmaMiinfll costomary law 

I The Nature OF Good Offices Regarding IftJMANRiG»is 

In their tradmonal meamng, good offices “consist m a third party— Gw- 

eminent, mternational oiganizadon, todividual-^ittemiitingto bring omflieti^ 
parties to a negotiating table without interfenngm the negotiation themselves 

' Ste UN Press Release S6/SM/699, Ajinl 29. 19fi7 

* UN Doc. A/Oa/SS/L 78 (1980) 

* For ihe records ri the disoasxon, see UN Poe: A/C 3/a5/SRJ 6^ (l9^ nr T«g 

*V pECHGTA,l)aQuiBrAiTjiOACK A Stuot OT THS Goon Ovncss BX» 

SscasrARV-OsNasAL in the Causs of PaAoe 13 (IWITAR iw^) JllI?M«£D0rtflf 
Mtthaiwn and Good QjScer. m Intesnattomal DBPUTB THt Uc^l ^ 

a Swdy Group of the David Davies Memorud fastiOtfe of V ®?* j inttfoational 

llKpood offices). Art 10 ( 1 ), of the Second Report <m die 

Dupulo, M iMraiiunoMU. L*w AaodunON, Kirorr or «« 

(in4) 
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Good offices as a means of settling international disputes have a long history 
among the instruments of diplomacy. In more recent times the concept may be 
traced to Articles 2 and 3 of the Hague Conventions of 1899 and 1907 on the 
Faafic Settlement of Disputes 

As a method for furthering peaceful solutions of mtematxonal disputes, the 
good offices of the Secretary-General have been defined by Pechota as 
informal contacts and friendly suggestions made as far as orcumstanoes allow 
by the Secretary-General, wluch are designed to faalxtate the settlement of a 
dispute between two or several of the Organization’s Member States.”’ The 
same writer dassifies the good offices of tiie Secretary-General into: (1) forms 
of diplomatic assistance such as infonnal contacts and consultations with parties 
to a dispute; (2) diplomatic action designed to express international concern, 
to induce the parties into talks before a favorable atmosphere fades away or 
before they reach a point of no return, and to assist them in finding a suitable 
framework (or settlement, (3) mediation, conciliation, and coordination, and 
(4) mqmncs, fact-finding, the supervision of pldnsates, elections, or referenda, 
and the determination of legal rights and duties in a specific situation. Wthin 
the third category, namely mediation, conciliation, and ooordmauon, the author 
includes **vanous activities aimed at assisting the parties in alleviating human 
sufTcnngs or easing other burdens sudi as refugee problems entailed in certain 
confUcts” but adds that “such acuities can hardly be described as good offices 
in the usual mcanmg of the term Perhaps he meant the “traditional” rather 
than the ‘Sisual” meaning of the term, for he himsdf admowlcdges among the 
categories of involvement by the Seoetary-Gcneral m the exercise of good 
offices, “humanitarian problems,” indudmg the situation of minorities within 
some states 


In the League of Nations syst^ for the mtemational protection of minorities, 
rcsoluuoDs of the League Gouned prodded for the handling of “exceptional 
and extremely urgent cases,”'* and stipulated that in such cases the Secretary- 
General of the League should rimultaneously inform the state concerned and 
the membere of Ac Gouned of the matter. Minontics Committees, for their 
p^i made it their practice to try to settle questions raised in communications 
hy means of informal negotiations with the state concerned 
The exercise of good offices with respect to human rights or humanitarian 
matters is quite extensive m present-day mtemational organizations, such as 


’ V Pechota, Jctipni note 8, 2 Id. at 17 

” /6«L On ihe good offices of the Secmaty-Gencnl gCRerallj, see Simmonds. Good Offiett and 

Titlw 101 ft .Hi ^.5l*** Wiilerf Mttumr Road ta jfeeord, UN MONTHLr Chkonicle, No 7, 
No^l r * ^ ^ tAtUeJ Atoionx and jome problems o/pubhe understanding, td, 

1971, at 98, U Thsnt, The Rote of the Seeretery-Cenerei, irf. No. 9, OcL 1971, at 

rcwlutton of June 27. 1921, rcTtfred to in The Inioraiioiial Pmeoion 
Aiiivontiea, note 13 in^, at 27. 

p/rv^^^.*?!?'***®**** Minorities under the League of Nations 27-32, UN Dot 

5^‘«^P.»aAZCAaATi;LEACUE^AT10NSAND 
BAtoos.OmcEWr™oOTPovrEa 

EMC Deummosd, 1919-1933. at 97-98 (1979) 
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twsca on the concept of inherent or implied oompetenoe ^ 

In the ILO. good offices are exercised by the Director-General and. under 
**'' International Labour Office There to efc. 
ments of good offices in the procedure of direct contacts introduced in 1968 for 
P*™*”"® “ representative of the ILO Director-General to 
«TOine directly with the competent government services, pracbial or legal 
difficulues encountered in the application of a ratified convention “ 
loM UNESCO, Decision 104/E7U 3, adopted by the Executive Board in 
1978, consolidated the role of the Director-General m respect of .n«-r.^.nn. 
ra hummitanan grounds and representauona of a conabatory nature In the 
Office of the United Nations High Commissioner for Refugees, a recent High 
Commissioner expressed the view that good offices “remain as useful as ever 
for nntingenaes and situations on the fnnge of the normal aetivitiea of the 
High Commissioner’s Officie 


The International Committee of the Kcd Cross exercises various kinds of 
good^ offices or related functions Article 4 of the Statutes of the ICRC states 
that “the ZCRC may also take any humamtanan initiative which comes withm 
Its role as a speafii^y neutral and independent institudon and consider any 
question requiring examination by such an institution 
With respect to international or rc^onal instruments on human nghtSi ref- 
erenoe may be made to Article 28 of the European Convention on Human 
Rights (friendly settlement of oomplamts), Amde 48(1) of the Amencan Con- 
vention on Human Rights (friendly settlement of complamts); and Aiticie 41 
of the International Covenant on Civil and Political Rights (^^d offices) 

The foregomg review shows the broad scope and variety of types of good 
offices exmrased m the human nghts and humanitarian held In essence they 
can all be grounded in a basic rationale b there a humamtanan need and how 
can It be addressed^ The practice of good offices m the field of human rights 
within organizations sudt as the League of Nations, the United Nations, the 
UNHCR, the ILO, UNESCO, the ICRC, the Council of Europe^ and the 


” ILO Doe. GB/Z05/21/7 past pnettoe omcerning qiecwl inquina w* parwuhr i«f 
crenBO to human nghu quexioiu, pants 27*49 »nins 

»S Agaiaian.I^/;>h»Wsmxltstahi^toit^,{«riifMfI)u^^ 

CouasZa?, M9 (1970 D 

*‘D TAN8UBV,FniALRnPOR‘rANAOEHI>\POIl‘tMnREDCROSS 

oft«eRedC*oss72(I975) SeteUoD P POnsvTHE, PazsBHTRotBOFTWRm^ 
PROTECnON30*48 (Badtgroi^ t oftheJwiUCMniimiecforUKKc^W 

Itole of the Red Cross, 1975) 
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OAS shoi^ that among the purposes for whxdi such good offices have been 
exercised are 

(1) To promote human rights generally, including the ratification of 
human rights treaties. 

(2) To facilitate the establishment or restoration of an attitude of respect 
for human rights 

(3) To alleviate situations of gross violations of human rights 

(4) To ease tensions and farihtate the movement of refugees. 

(5) To imtiate oonsultations to help reach solutions to human rights 
problems 

(6) To assist individuals or groups. 

(7) To assist in the drafting of l^islation or the establishment of na- 
tional or local institutions for the promotion and protection of human 
n^ts 

(8) To resolve practical or leg^ ihfficulties encountered m the appli- 
cation of a human ri^ts convention 

(9) To provide for contingenaes, cases, or situations outside regular 
mandates or to provide ad hoc protection where there is a lack of specific 
authorization 

(10) ^To support the activities of human rights organs through discreet 
fadUtative action bdund the scenes 

(11) To fill g^ps left by human nghts organs, particularly in responding 
to urgent situations 

(12) To bring about friendly settlements to complamts. 

(13) To provide equitable relief in cases where the strict application 
of rules nu^t result in lack of jusuoe 

(14) To engage in fact-finding, diplomatic^ mediatory, or conciliatory 
activities 

(15) To mpond to human needs generally, particularly in situations 
of emergencies or entailing human suffering. 

Good offices, m most organizations, have been tackled in a flexible manner and 
little attempts have been made to regulate the function. 

n. Legal Bases 

For the United Nauons Secretary-General to exercise good offices in the field 
of human nghts, there may be several bases He may be exerdsing a power 
conferred upon him by the Charter, the General Assembly, the Security Council, 
or some other authontative organ such as the Economic and Soaal Counal or, 
under its authority, the Commission on Human Righte Good offices may be 
cxen^ at the request of the government concerned, in other instances they 
may be exercised without an invitation by, or even against the wishes of, the 



government concerned In prsctioc, whatever tht* ImmI tia* > 1 . 
modalities do not vary greatly. ^****** methods and 

In the following section, there will be set out some of thr l«»i i. l ^ 

E—t^r™^ 

foS 

wuld also be tas^ on Article 97 of the Charter, which make, the Secr^ 

2!^ ot the Orgamaation AdmuSi 

may be percaved in both procedural and subsiannve terms Ihocedurally, it 
of to implement the resolutions and deosioiu 

r Umud Nations organs Substantively, however, the Secretaiy-Geaeral, si 
Chief administrative ofTicer, is also under a duty to promote the implemcntabon 
of Uie purposes and pnnaplca of the Organization If, thereforei it happens— 
as IS oonstandy the case-^that hone of the relevant human rights organs » m 
session and that they have no arrangements for interscssional activity, would 
U not be appropnate for the Secretary-General to intercede provision^y, in 
order to seek to provide interim relief until one of the oigans concerned becomes 
seized of the matter^ Such an ''cmei^genty response” has developed in practice 
as an acknowledged and essential function of the administrative heads of the 
European and Intcr-Amcncan CommissionsonHiiman Rights (their respecuve 
Secretarxes). The concept of interim measures or provisional measures u also 
one that is wdl known in international jurisprudence 
Thirdly, good offices may be cxerctsed m the context of the novel powers 
of the Seoretary-General under Article 99 of the Charter, which states that the 
Secretary-General of the United Nations may bring to the attention of the 
Security Counal any matter which, in his opinion, may threaten the mainte- 
nance of international peace and secunty Professor Herseh Lauterpacht was 
of the view ”that Article 99 presents oonsiderable potentiahties for btioging 
to the Security CounaPs attention violations of human nghts so grave that they 
threaten the maintenance of international peace and secunty ” Moreover, he 
felt, "ftjhc clause of domesue junsdicuon of Article 2, paragraph 7, presents 
no impediment m the way of fiie exercise of this particular funcnoii of the 
Secrct^General The matters referred to m Article 99 are not, by definition, 
essentially within the domestic jurisdiction of any Statc.”^’ 

In a recent instance;, the question was raised whether the Scaeiary-General 
should mvoke Article 99 of the Charter in situations involvingsenoua viobtons 
of human rights On Apnl 8, 1979, Martin Ennals, Secretary-General of Am- 
nesty International, addressed a tdegram to the Umted Nations Secretary 
General requesting that he use his authonty under Artide 99 to 
meeting of the Secunty Counal to consider urgent measures to stop cu 

*’ H LAVrsaPACHTs IWIXIUMTIOHALLAWANDHlItfANBi qHiat fl? (1^ SdSS 

RICH, £ Hambro, & P Simons, the CKAana of the United NAnw(i ^ ^ 

The Or^ru and Deoetopmail ej Ariide 99i^ihe Cfutrter, 2B BWT r B nm. 
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waves of political executions and murders across the world. On April 10, 1979, 
the Sccretaxy-Gcneral replied that despite the seriousness of the problem and 
his distress at the mcreased number of executions, “mvocation of Artide 99 is 
not the most appropriate way to deal with the problem since that artide deals 
expliatly and exdusivdy with matters involving mternational peace and se- 
curity ” 

It has long been recognized in international law that senous violations of 
human rights could involve threats to the maintenance of international peace 
and security They could therefore be proper grounds for the mvocation of 
Artide 99 by the Secretary-General, whether the violations do actually give rise 
to a threat to mternational peace and secunty is a matter of fact to be determined 
m cadi case For present purposes, however, it is submitted that m the context 
of exerasing his competence under Artide 99, the Secretary-General could 
engage m exercises akm to good offices with respect to situations of massive 
and flagrant violations of human n^ts. 

Fourthly, the doctrine of inherent or implied powers has frequently been 
invoked as a basis for the exercise of good offices Indeed, the practice is so 
extensive that it may be said that the competence of the Secretary-General to 
exerdsc good offices has concretized into a rule of customary law within the 
United Nations It could be argued diat the Secretary-General has powers 
inherent m his office to undertake all kinds of conceivable good offices Sec- 
retary-General HammarsIgSld fdt that action on his part, without any mandate 
from an organ of the United Nations, was justified ‘‘should this appear to him 
necessary m order to help m filling any vacuum that may appear m the systems 
which the Charter and traditional diplomacy provide for the safeguard of peace 
and security **“ 

An inherent or imphed competence of the Secretary-General is supported 
by the practice of many policy-making organs, indudmg the General Assembly, 
the Economic and Soaal Counal, and the Commission on Human Rights 
Thus, United Nations human ri^ts organs have expressly recogmzed and 
appreciated the offices of the Secretary-General in the field of human 
n^ts (sec Resolution 1979/36 of the Economic and Soaal Council, Resolution 
34/175 of the General Assembly, and Resolution 27 (XXXVI) of the Com- 
mission on Human Rights). The latter resolution, for example, “requested the 
Secretary-General to continue and intensify the good offices envisaged m the 
Charter of the United Nations m the field of human n^ts ** The abovc-mcn- 
Uoned resol^ons, together with the related practice, lend strong support to the 
doctrine of imphed powers as well as to the view that the competence of the 
Secretary-General to exerose good offices m the field of human rights is now 
a part of international customary law. The relevant practice will now be rc- 
Mevkcd 


111. The Practice 

Pechota rqioited that “the requests pouring into the Secretary-General’s 
office include many in the field of human rights,” and he added that "the 

“ 12 UN GAOR <690lh plcn mig), paras. 72-73 (1957) 
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Secretdry-General cannot shun such issues, especially if some of 

assistance had been encouraged by the United Nations* resolute stands on tlie 
pnnaples involved* There is reason to expect that discreet faalitative action 
m the area may soon become one of the major fields in which good offices are 
excrased 

All four Secretanes-General of the United Nations, so far, have engaged m 
good offices in human nghts or humanitarian mattem ” TVygve Lie disdosed 
m his memoirs some of the efforts that he had undertaken on behalf of the 
Greek children taken to Communist countries during the guernlla war in 
Greece He reported that he had discussed the matter during visits to Marshal 
Tkto of Yugoslavia,^ Foreign Minister Siroky of Czechoslovakia,^ and Marshal 
Stalin of the USSR ^ He also reported on the conversations he had had mth 
Marshal Tito ooAoeming Bishop Aloysius Stepinac^ 

Dag Hammarskjdld’s general approach was that the Secretarj^General 
should not be expeaed to exerdse 1 ^ good offices unless guidance could be 
found cither m the Charter or in a decision of a major organ He nonnally 
undertoc^ good offices zmssions only at the request of govcmmeats, and he 
refused to take imtiatives if he believed that either his right to do so or his 
chances of success were senously m doubt Pursuant to a deasira of the Sccurty 
Council, he addressed the human nghte problems m South Africa dunng lad- 
ings with South Afncan leaders m 1961, and sought to find arranganrats^or 
safeguarding human nghts in acooixlanoe with United Nations pnnajm 
In his memoirs, View From the United Nations, U Thant gluap« 
into some of the human nghts good offices m which he had engaged 

Regarding the problem of Soviet Jews, Mr* Jf {969 

with me, on a personal and confidential basis, sii^ Russian 

.. !.• d(»dcd that I woiddutdizc the good offices 

aides as channels of communication towe^ a™ 
Whenever I received peutions from Mr. did 

of them for transmission to Moscow Even 
know the procedure I was employing, since 1 Wt that complete 
alone would bear results ^ 

Tliese efforts, he said, had met with much success 


"V ?EC3roTil,JUpmiWte8 . 

» Secrettria-Genertlorthe laaguc of Nations alio 

a; j on the humaiiltarian efforta oTSeoirtanr^enefal Dniinin«»» J 
at 105^ 

T Lie, In THE Cause OF Peace (1954) 

>*A/at242-43 , «« Hammankj® '« ***^ “ 

“B tBftSJHAMT, HASSMARSXJOCO 496-97 <197^ Sh eUo,/m Hammaiw 

good offleet in genenl, pp SOS-ld 

^Hie Itneli Ambanador. h-r ooeranons to 

n TT 1. at 351-52 In the UN rchei operan rgrtOMiW 


»U Thant, sufin note 1, at 351-52 In the UN ^ ^ha^. mvoktd 
Secretaiy-General U lliant, rdying upon the purges nrmapla “ididi ^ ^ 

to ensure that human weU-bemg was proteoM and ** ^57 BECOm- O® 

PmctteeNmasandlldormrf^’^^**^^ ’ 

150 (1977 IV) 
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U Thant reported that he applied 

[s]ome general rules . to any exerdse of good offices Obviously efTorts 
of this kind must be fully in accordance with the general principles of the 
United Nations Charter Then the Secretary-General must reach a con- 
sidered judgement as to whether lus intervention is likely to be helpful, 
or whether, on the contrary, it will be ineffective, or even posiUvely harmful 
On this basis he must him^f dedde whether or not to accede to a request 
to talm an miuative to exercise his good offices m a particular situation 

He added that “io]noe the Secretary-General has deaded to act, some other 
general rules apply. . [GJonfidenoe, mutual respect and absolute discreUon 
are vital to success, and the less publiaty there is, the better.”^ 

In his annual reports on the work of the Organization between 1972 and 
1981, Secretary-General Waldheim has consistently referred to his good offices 
in the field of human rights He summarized his approach in a book published 
m 1978 

[J]e dispose d’unc certainc marge de manoeuvre me permettant d*excrccr 
mon influence dans la defense dcs droits de l*hoxnme Pour eda, je me 
oonforme a un crltcrc fondamental: Ic bien-fitre dc la personne ou des 
personnes concernfics Le plus souvent, j’offrc mes boos oflioes, ^ titre 
offiaeux, cn me pla^ant sur un terram purement humanitaire. J’mtercMe 
pour assurer la vie sauve un oondamne a mort, pour favoriser la reunion 
de families, pour obtemr dcs '‘clarifications'* sur les conditions de detention 
de pnsomuers ou sur Ic traitement reserve a une zoinorite nationale 
J'assure toujours le gouvemement oonceme de mon soud de nc pas 
m'mg&er dans ses affaires imeneures, tout cn lui faisant valoir qu’un 
geste positif de sa part ne manquerait pas de rdever son prestige dans 
Topinion mondialc. Toutc publiatc a d£mardie risquerait St faire 
avortcr I'cntrcprise. Aucun Etat, en effet, nc tient donner rimpresdon 
qu'il a a une qudeonque soUiataticm ctrangSre. 

Cependant, j'at aussi reoours aux interventions publiques quand j'estime 
que G^es-d sont necessaires Ainsi ai-je lano^ par cxemple, un appd 
^blic au gouvernement ougandais pour lui demander d'autonser une 
enquete unpartiale sur les drconstances de la mort de Pardicvoque Janani 
Luwum ct de deux ininistces Cda ne m'a pas cmpcdie de poursuivre des 
contacts oonfidentiels dans cette aflaire ^ 


A review of the policy of Secretary-Gencrai Waldheim disdoses that in 
dealmg with individual cases in the context of the exerdse of good offices, he 
uses his personal judgment as to whether an intercession on his part would be 
appropriate or useful. In this regard, he is guided mdnly by the wdfare of the 
persons concerned and acts mainly on humamtarian grounds, mindful, as a 
general rule, of the mjunction gainst intervention in internal affaits He takes 
into account the dreumstanoes and responsibihties of the govcrnment(s) con- 
cerned and normally acts coofidentially and discreetly, although, on occasions, 
he may speak out publidy when necessary. He may occasionally send a rep- 


^ U Thsnl, A Quiet Road, supra note 1 1, u 124-^S 

i °°°- t, Kcum IX (1972). A/960I/AU.I, at t (1974). 

^l/I/Adil. at 9 (1976), A/32/1, at 6-7 (1977), A/3S/I (1978). A/34/1 (1979), A/3S/J 
*' (<»78), UN Preai Kelcaae SG/5M/32I, at 6 {I97n 

A wAtntftUf, Uk MenER uviqus au mosde 102 (I97S) 
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reaentatrvtf t<y ojnsult with the government concerned. JttUwne matenaeMmy 
intercede in cases involving danger of loss of life, torture or other serious abuses 
against the physical or mental uitq^ty of persans, pnsoners of consaence, 
where there are special reasons for acting, cases arousing widespread coooem 
at the mtemation^ level, and cases where there are other, strong huoiautanan 
grounds for actmg. 

To qualify for action by the Secretary-General, certain elements should usu- 
ally be present, such as a denial of justice (for example, a dehberate bypassii^ 
of the regular judicial processes or political subvenion of these processes) In 
other words, the Sear^ry-General should not normally be espected to act 
where, for example, someone has been sentenced to death after hanttg been 
found guilty through fair process of law, although he has done so on occasions, 
such as when former President Bhutto of Pakistan faced sentence of death. 
Usually, also, the Secretary-General should have enough endenoe to demon- 
strate cause for legifimate oonoem on his part 
Among the types of action taken by the Secretary-Genecd are the foUowiog 
Where there is evidence givmgcauBefor concern burthefadts aw not suifiaentlr 
dear, the Secretary-General may indicate his oonoem by asklngfor infonnation 
as to the well-being of the per8on(s) concerned In appropnate casa he may 
ask the government to take measures to guarantee the safety or well-being of 

the pearson concerned In other types of cases he may ask for a stay of execution 

pending further review of (he case In smne cases, where he has enough facts 
and there are reasons for domg so, he may ask the govenunent to exercae 

demency or to grant a pardon In appropriate cases he nmy ask (he govenunent 

to consider allowmg a person to leave instead of executing him 
The rde of the Secrcmiy-General in dealing with situatvins of grwa woa^ 
of hmnan nAts has not been devdoped as mudi as his good offices ro 
dealing witit individual cases The dijecnves of the Secretary-<3^^ 

ch arging a role m this Bdd seem to be 

(1) to asoertaro the facta in a situation of gross vwlatioiis of human 


nguu, ___ 

(2) to communications and contacts with the government 

{ 3 ) 

oooU kail to a cessation of viotoons and ^ aw^* 

and, in this regard, to uUln* whatevff of asmwn 

Umtcd^ations. such as techniol assistance and adnsory 

(4) to express, if necessary, the of an 

mili^ regid^ the situation m question, particularly m me 
unoooperanve or recalatrant govaitmait 
In seekmg to realize the abowmentioned 
has so far adopred the following qmroaches, for discowon 

With the governments concerned, he may send ^ ^ jpoi, 

with the government oonoer ned, h e may ^ ^ situauon, he 0 ^ 

he may designate a special representative to ^ 

seek to provide international humanitonan Refugeesj he may 

^ of the Umted Nations High C>>imD«no^ 
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United Nations technical assistance; he may convene an international conference 
to consider the situation; he may establi^ an mquiry into the situation, and 
he may, if he considers it necessary, comment on tihe situauon publicly or 
express his concern about it 

An example of the approach of the Secretary-General to the handling of 
situations of gross violations of human rights was that of Clule m 1975. In its 
Resolubon 3219 (XXXX), adopted m 1974, the General Assembly requested 
that the President of its 29th session and the Secretary-General assist m any 
way they might deem appropriate in the reestablishment of basic human rights 
and fundamental freedoms in Chile The actions taken by the Secretary-General 
under this resolution were described in a report that he submitted to the 30th 
session of the General Assembly The Secretary-General and the Under-Sec- 
retary-Gencral for Pohbcal and General Assembly Affairs held frequent meet- 
ings With the Permanent Representabve of Chile to the United Nations. The 
Secretary-General also met with the Minister for External Relations of Chile, 
and the Under-Secretary-Gcneral visited Chile between February 23 and 
23, 1975. On a subsequent occasion, the Umted Nations Legal Counsd also 
visted Chile 

An examinabon of the methods recently employed by the Secretary-General 
in the case of the American hostages in Iran shows that they mduded defimbon 
of the issues, consultations, contacts, and representations; a visit on the spot; 
the making of proposals, the conduct of negotiabons; and the establishment of 
a commission of inquiry 


Conclusions 

The followmg conduding observations may be offered 

(1) The good offices of the United Nations Secretary-General m the field 
of human nghts have become a fully established part of, to use the words of 
Hammarslgold, the ‘'common law of organized international co-operation,” and 
therefn^ of mternational customary law 

(2) Good offices m the field of human nghts have certain charaaensbes that 
disbnguish them from tradibonal good offices or that may not even exist m 
contemporary good offices in the settlement of mternational disputes generally. 
Among these the following may be menboned. 

(a) There may be only one government involved. 

(b) The matter may be internal to a state (thou^ not within its cxdusive 
domain) 

(c) The consent of the state concerned is not necessarily a prerequisite 
to the good offices inibadve, thou^ its cooperabon will be essential to 
success 

(d) Good ofiiccs may be exercised with respect to situabons involving 
gross violabons as well as with respect to individual 

” UN Doe. A/1029S (197S) 

**iSrr pirt. 43 of the tty Judgment m the Case Coreemins United Suta Diplonuttc and 

^ w UN Doc 5/13989 
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(3) Good oiBocs initiatives must be in accordance with the general pnnaples 
of the United Nations Chaner However, the requirements of the ImemaUonal 
Bill of Human Rights must also be taken into account Good offices should be 
earned out m a spirit of mutual respect and with discretion* 

(4) The exercise of good offices by the United Nations Secretary-General 
is always discreuonary. No element of compulsion or automabaty can or should 
be injected into this function 

(5) In the practice of Secretary-General Waldheim on individual cases in 
which he exenascs good offices, he acts on the following pnnaples, inter aba: 

(a) He uses his personal judgment as to whether an intercession on his 
part would be appropriate or helpful 

(b) He IS guided mainly by the welfare of the persons oonoemed* 

(c) He acts mainly on humanitanan grounds, mindful as a general rule 
of the injunction against intervention m mtemal affairs. 

(d) He takes into account the arcumstances and responsibilities of the 
govemmentfs) concerned 

(e) He normally acts confidentially and disoneetly, but on occasions he 
may speak out publidy when necessary 

(0 He may on occasion send a representauve to consult with the gov- 
ernment concerned. 

(6) In dcalmg with situations of groiMWolaUons of human nghttScciciary- 

General Waldheim has adopted the following approaches, inter alia 

(a) He may establish oontacts with the govemmenis concerned 

(b) He may send a representative for discussion with the goveranieni 
concerned 


(c) He may personally make a visit on the spot. 

(d) Hemaydesigiateaspccialrepriscntobvewdedwiththesituauoii 

(e) Hcmay 

bcularly through the Oflice of ffie Umted Nations High 

Tni. 


(I) He may offer United Nations technical mastanoe 

(j^ He may convene an miemattonal conference to consider 
anon 


(h) Hcmaycstabhshanmqmrymtoth^n 

(i) Hemay.ffheooimdersitiieoessaiy.coiiinientoii™. 

hcly or express his oonoem about it 


_ .w.naM* 


• Spttul ABBttnt to ih. Dimtor. UN Dwuum of Humw 
are those of the sulhor in his purdy personal apaoty 
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[iitematioiial Mediation — 
rhe \iew from the \htican 

Lessons from Mediating the Beagle ChanndL Dispute 
Thomas Princen 


This article will examine the \^tican's mediation of a century-old border dispute 
between Argentina and Chile Tb the observei; particularly the mediation expert, 
the Vatican's approach wiU likely appear inadequate and confused But by first 
explonng the mediation from the \htican’s view and then focusing on the most 
significant consequence of the mediation — assunng a peace — I will argue that 
the \htican*5 mediation efibrt was, m fact, a noteworthy success Wlule some 
lessons from this analysis may be peculiar to this case, I will focus on those that 
appear to be more broadly applicable The last part of the analysis will be 
exploratory and intentionally provocative My goal is to raise important qucs> 
lions regarding mediator effectiveness A secondary aim is to illustrate through 
the case and the analysis, the forrmdable and often little recognized difTicuItics 
mediators fiice bnnging two parties to an agreement 


History of the Beagle Channel Dispute 

In late 1978, Argentina and Chile were on the verge of war At issue were three 
bsmen, windswept islands in the Beagle Channel, a narrow passaceway at the tin 
of South Amcnca 


An 1881 boundary' treaty had not clearly specified the island^ nghtflil 
owner and, for nearly a century, the two countries had squabbled, occasionally 
negotiated, but for the most part, ignored the matter By the early- 1970b, 
nmvoer, both countries seemed more inclined to settle the matter due to 
changes in international law; increased hopes for resource ciqiloitaiion in the 
o^gion, and domestic uphcawils But diplomacy ptmed inadequate, and in 1971 
the dispute w'as submitted to arbitration by a panel of International Court junsts 
appointed by the Queen of England The result, in which Chile was awarded the 
islands, was rcjeaed b>' Argentina The two countnes then set up a formal 
ncfioiiaiion process, but that collapsed m latcl978 W'ith tensions mounting and 
mops and ships being deployed to the south, war looked imminent At the last 
mmutc, Pope John Paul II announced he was sending his peisonal represema 
riiH ™*‘"*'‘* Antonio Simor^, a career \htican diplomat, to both Argentina and 
I stopped, and after twt) wrecks of shuttle diplomacy' by the 

countnes agreed to submit the matter to mediation at tlie 
'.mean under the auspices of the POpc 

Tlic Pope, the official mediator, appointed a ^ccial mediation team headed 


Mwud Ncgouiiion RounJiable and teaches a tiiumai m 
Ijwmtifvl n ticparimcnt Hannrd lie ciirrcnth conipkiini! a Pli D 

Fccrvwij at tlK Kennedy Schyjl of Got * ^ 

Mxss 02 HR 


f Gosrmmcnt Uamrd Pittvcrsm Cjni 




l^if*:nwnona1 Ptspitre Scitiement 

In CircJinal SiniorO lo conduct the day-to day mediation of die Beaete ClBiin,i 
disjmtc Besinning ,n May, 1979. Uiis team spent s« months githcrfS 
non ...Id hearing out both sidcif posifmns In September. the^SS 
(Vfgcntinc .ind ChilcMn dele^itions and put forth his conception of liow the 
negotiation should proccc-d After reminding Uiem of tlicir chimera toim 
resort to force during the course of the mediation, he suggested tlicy start wih 
those issues they had praiously agreed upon and tlien explore a swde tame of 
issues both inside and outside those of the Dc^e Channel di^te Biial|he 
requested that all st.stcments regarding the progress of the mediation be issued 
lomily aind ihrout^i the nicdwtron tCsun. and lie called upon the press lo use 
prudence in its cenrrage 

Rir the next few months, the mediation team met sq^aiatcly with the twt) 
delL|»,ilions. building an aigcnd,i, requesting position papers, and on 
jxilnis of prcwous agtwmc-nt Only in nud-1980 did ihq- turn their foil attention 
to the cciurat issues m disputo-tlic demarcation of tcmtonal and mantime 
l>oiind.irics in the Beagle ClinnncI Draft solutions from each side were requested 
ami rcccnxxl tnu as tlicj^ were so far apart, the Pope deln’cncd lusownproposa) 
for .1 solution in December. 1980 Granting the three islands to QnlcandoerUin 
nianttnK concessions to Argentina, not to mention a common zone for the joint 
exploitation of natural resources, tlic papal proposal was accq>tcd 1^ Chile hut 
nc\x'r accepted — nor rc/cctcd—b}* Argentina Due to Argentina's lade of response, 
the negotiations were ac a standstill for mucli of 1981i c\en tliough the mediation 
team persisted tn its attempts to rcsohv the impasse In addition, rene^ 
tensions between the two countries due to the detention of citizens along thor 
IrordcT sidetracked tlic \htican mediation 

Negotiations resumed in 1982, but soon stalled again first when ^enuna 
renounced a 1972 dispute settlement treaty with Qiilc, and then when war 
broke out between Argentina and Great Britain mer the 
Islands E\xm so. tlic I^pc and his mediation team persisted in ihar 
While Utcic progress was made on the Bcsglc Channel issues, 
war ilic Pope did get tlic two sides to agree to an extension of tlKl97Z ir^ 
and to accept, at least impliatl}; the Pope's proposal as a basis for cusorao 

As a result, actiie ncgouations resumed in late 1982 and 
But with the death of Cardinal SamorC m February 1983, and AigMtimspr^ 
tions to return to democratic rule, ncgouations once ag^ lapsw^ 

Dunng tins umc, several diplomats from the two sides began to nK» 
outside the \htican -nics^ "paraUcl ncgouations," plus conunu^^" 
Rome, paved the way for renewed negotiations, the 
198-f. and ratification in 1985 In tlic end, Oulcjc^ 

Argentina retained most of the manlime rights m the ^ settled' 

idea was abandoned, and several issues outside the Beagle Channel 

\ktican’s View of International Mediation 

5,e^ItoleoftheCa,«u;*_ resolufon of ^ 


ity ^plics to the peoples of these two the ^wals(n««3gn 

pcf^ciive of the Roman Catholic Churdi, a^ch a 

of Githohcs everywhere And since peace is seen as hS 
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matter as a pobtical one, the Church believed it had the nght — as well as the 
obligation— to intervene in this dilute As the Pope told the two delegauons in 
September 1979, ‘Tb carry out these tasks lof mediation] seemed indispensable 
for one vAio considers that peace is one of the greatest human values and its 
pursuit and realization a desire, nay more, a mandate of the Son of God made 
Man, the Pnnee of Peace, vshose vicar Providence has made me among men ”3 
The Pope’s success can also be seen to derive from the ^ccial political role 
the government of the Church, the Holy See, plays in international afiairs The 
current \^tican Secretary of State, the second highest ofixaal in the Churdi 
hierarchy, ^ostmo Cardinal Oisaroh, said in 1984 diat 

the Holy See, m some ways, holds a privileged position Not having anj' 
political, tcmtonal or military interests of its own to defend, it is in a position to 
see with greater objectivity the reality and implications of the problems that 
anse on the international scene At the same time, however; it has to be careful 
of die temptation to judge and evaluate concrete situations, which arc some- 
times very complex, from a point of view that is too theoretical or which 
oversimplifies things The Holy See must also endeavour to maintain complete 
independence and the greatest balance of judgment, even when its it^jport 
with the vanous parties involved is not always of the same quality It must be 
ready to examine and evaluate wath equal objcaivity the motives and behaviour 
of one and the other side (Hebblethwaite, 1986, p 70) 

Willie this statement was made in reference to tlie Church and East-West 
relations, it is indicative of the Church's modem view of papal diplomacy It 
suggests that the \htican viewed its ^eaal pohtical position of disinterestedness 
and objcctivivity — resulting from its lack of temporal power — as an asset in 
conducting an international mediation 

Besides moral authonty and the special pohtical role of the Church, a third 
feature of the Vatican’s mediation was the fret that ic was conducted entirely by 
members of the clergy Tlus, from the Ifrtican's perspective, earned ^eaal 
significance The entire effort, from the hundreds of small pnvate meetings to 
the occasional audiences with the Pope, was led by individuals who were trained 
to listen, to be understanding, to be patient, to try to reconcile differences 
Cardinal Samor6 in particular was known for his cxcqjuonal patience, his slow, 
methodical approach, and die extreme care he excrased to be impartial The 
first SIX months of the mediation were, m fret, devoted laigcly to just heanng 
each side’s position 

For the negotiators, howevci; Ins patience, combined with perseverance, 
sometimes proved exasperating Vfhen he got it in his mind that progress could 
be made, that one side could concede just enough to make the difference, he 
\>X)uld persevere, pushing day after day; sometimes for months, to get movement 
5iill, Guxhnal Samor6'5 devetion to a peaceful resolution of the dilute was never 
in doubt Wlien hospitalized in late 1982, for example, he continued meetings 
both sides at his bedside 

In sum, the Vatican \icwcd its role as an international mediator in both 
religious and political terms This \icw in turn Informed the \^ucan’$ approach 
in mediating the Beagle Channel case and the procedures it employed 
Tlic Function of a Mediator 

Ihroughoui the Beagle Channel mediation, the \^tican described the process 
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pnniiinly in terms consistent with international law Mediation was seen as 
distinct from direct negotiations, as more than simply oITcnng "good offices;" yet 
not (IS a tribunal But it was also a process that requires looking beyond stnet 
legal strictures to find a fair and comprelicnsive solution 

According to die Vatican, such a quasi'icgal process requires that the 
parties place a good deal of trust in the mediator The Pope, in a 1979 speech to 
the delegates of the two countries, explained tlic rclauon between die need for 
partic*^ trust in the mediator and the peculiar function of a mediator to onl^givc 
ndMcc and make suggestions 


pnist) IS a necessary premise in order that tlic mediator may feel more soguic 
in his cITorts wiilch arc of the ^ery essence of mediation, Ti4uch docs not 
conclude With decisions, but is unfolded by means of advice Rcipng on tius 
mist, the mediator after having asked God for cnUglitcnmcnt, presents sugges 
twins to the Parties with the purpose of canning out Ins work of tapprochnicnt, 
.limed at safeguarding the fundamental Interests of botli, the supreme good of 
pcMce t 


In sljori, wliilc tlic Miiican describes mediation pnmanly in legal tcrms—tbai 
it 15 not "good offices," nor an arbitral or adgidicatory proceeding— It sees 
cftccmc mediation as depending largely on Uic parties* ability to trust the 
mediator Tins trust Is essential for mediator effectiveness because parties must 
be willing to accept die mediator's advice and suggestions and know they will be 
made with the parties* best interests in mind This requisite trust ftctoi; then, 
gives additional justiiication for die Milican's conviction diat the Pope Md, 
presuni.ibl); religious leaders in general, can serve cffccuvciy in mediating roles 

Approach to Beagle Channel Case 

VJftulc the spcaal spiritual and poktlcal characteristics of the Churdi piajTO a 
major role in die Vatican's successful mediation of die Beagle Channel case, 
may h.ivc been equally important was die Miticarfs abikty to demon 
impartiality In mai^ international conflicts, mediator imparti^iym^^ 
important (see, for example, Tbuval and Zartman, 1986), but in m 
Oianncl case it seems it was At fust. Argentina was reluctant to 
party preferring to settle the matter directly When 

took the position that it would accept third hS w ^ 

^lown diere would be no bias m fevor of Oidc Suntoly 
assured that a mediator would not ignore the legal ^ 

Its entire ease, and bow to pressure from Aij^tina In 197 i ^ 

ctoumncs: foreign mimsters deuded that a Sc Sunil 

United Stales and various European countnes were ful^tmt 

patriarch of both nations. Iiad Inlually on a 1978 

chte-untilKii^Juan Carlos stmbbed aide by riot visitu^ ^ 

tour of South America ri,rticfoie theWlcanhad 

Tb get acceptance from bodi Argentina and Chile, ^ 

to demonstrate its In^tialiy It could do this « wlw got the 

mterest m die particular outcome of the ^ aisotutional 

islands Even more important, the ^ucdi aSSity over the 

needs to act impartially Because of its ot^tion the ^can holds in 

peoples of both countries, the umquc political position me 
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international and the religious tradition of seeking understanding and the 
hur resolution of differences, the Church had its own reasons to demonstrate 
impartiabty, reasons that were apparent to both sides 


Mediation Procedures 

The \^ncan*s ability to exert moral suasion and Its demonstrable impartiality 
may have accounted for the parties^ ininal acceptance of mediadon^ and, per- 
haps, for the fact that neifoer side withdrew during the six-year process But 
these factors do little to es^lain vAry it took six years to come to agreement 
Thus, another factor contributing to the success — and possibly the delay — of the 
mediation process was the ^e^c techmques employed by the Pope and his 
mediation team 


Separate Meetings 

ffom the beginning of the mediauon effort, the mediation team kept the parties 
separate They feai^ that, given the low levels of trust between the delegations 
and the fact that certain terms were sensitive, direct discussions would ri^ 
allowing the slightest misstatement by one side to ignite hostile responses from 
the oflier For example, for Argentina, use of the term “towrfo ” the name for the 
arbitration award that f^red Chile and was rejected by Argentina in 1978, 
smacked of prejudgment and discnmination by the international community 
Similarly, for Chile, Argentina's insistence on the “bioceanic piinaple^*— Argentina 
m the Atlantic, Qule in the Pacific — was viewed as a stcategem for extending 
Aigcntine sovereignty at Chile's e^^iensc In general, the mediation team felt it 
should encourage the parties to be patient, to avoid reacting impetuously to the 
ideas of the other side or of the mediator, and never to say that resolution was 
impossible Separate, conTidential meetings fostered this kind of atmosphere and 
allowed the mediatoi; if necessary, to deflect or absorb some of the native 
emotions of the negotiators 


Joint meeungs were occasionally held, nevertheless In the early stages 
these were rare, specifically task-onented, and highly controlled by the media- 
tion team Kor example, when m separate meetings it appeared tliere was general 
a^ement on a list of agenda items, the mediation team would bni^ the two 
sides together to agree face-to-face on the bst, but not to negotiate directly over 
Inc Items thcmsch'es Later in the mediation, die heads of the delegations would 
meet informally This was iniually only tolerated by the mediation team, but was 
eventually encouraged as it pcov^ useful in increasing understandiiw 
Confidentiality 

^ mediation team deemed confidentiality of the proceedings and of the 
nxMiatiMs progress to be of utmost importance Confidentiality would not only 
^re ftank disclosure of information and interests but would enable both 
pan^ to develop trust in the mediation team That is. if the public was appnscd 
comwTII?' ^’*= ry step forward and backward, the impression 
develop that the mediation was not going well As a result, the 
10 rca^ned, the oiuntries could be inclined to resort prematurely 

lnfomf^^ ‘ Imemauonal Court or the use of force Thus if this 

^nd usd as the basis for aere^nut 
« ^'cntial that it be entrusted to the mediatoc 

Hut, one can aijuc. for the \^tican, confidentiality had more than a process 
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rationale Witli no iiistory^ of being a democratic institution (the Holy See 
oHicially desenbes itself as a raonardiy, see Hapafava, 1984) and secrecy being 
ilic norm, confldcntiality is virtually a standard operating procedure Except Ibr 
bchmd-llic-scencs mediation such as that practiced by pnratc diplomats, It is 
this capacity for confidentiality, probably more than an^ng else, that disun 
gtnshcs Vatican mediation from other international interventions In the Beagle 
Oiannel ease, the >^ttcan's low need for public disclosure and public account* 
abilit>t plus the separate meetings, not only cushioned the negotiators fiom 
outside criticism but also enabled the mediation team to exercise a high level of 
control over tlic proceedings. 


Positions and Interests 

TIic mediation team cmpIo)'cd a number of procedures to probe each side's 
positions and interests and to stimulate movement toward agreement Tb get the 
process started, tlic mediation team asked for position statements in wntipg 
from Uic two negotiating delegations This was done to determine where the 
parties stood and to get a feel for die distance between them 

TIic mediation team tlicn souglit tentative agreement on the "easy** issues, 
and followed widi steps to urge movement on the remaining issues So, for 
example, in the early s^cs, the mediauon team adeed the negouators to look at 
a 1978 agrecmcni m whii the two countnes had agreed to cooperate on 
matters of economic integration, resource exploitation, and ei^lotaQoii of^t 
arcuca The mediation team’s reasomng was that, once the two sides a^cd on 
these relatively easy issues, they would more dearly see they 
should they not come to a final agreement As it turned out, in terms ^ 
ment toward agreement, little was achieved with tins metliw M in 
process, the mediation team did thoroug)iIy learn the positions of the ^ 

The mediauon team concluded Uiat the delay in settUng. aside from 
countnes? domestic aOiurs, was due to a difficulty m 
the parties to reveal tlieir true bottom lines With no 
mediation team learned how to mediate as the process ^ 

lesson for foe Ahtican was foat distinguishing *^,5 

such as sovereignty and national pnde from Making this 

resource accessibility is critical to a successfot 
distinction allows foe mediator to lower outco^ 
mental issues since some compromise on inlhalpositiW s ^ V 

defined Argentina as a nation The mediator Unetoween the 

the prmaplc per se, but could seatdi for ^''^;*^®Se's claims Such 
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to discover the two sides' true bottom hne only ac the very end If the mediauon 
team had known these posiuons earliei; it reasoned, a solution could have been 
more fortlicoming 

But what the mediation team may not have fully appreciated is that, for 
either cogniine or representational reasons, the parties themselves may not have 
folly known their own bonom lines What is more, those bottom lines may have 
diangcd over time with changing governments and new n^otiators In addition, 
in most negotiations there arc valid strategic reasons for not revealing bottom 
Iine^ or reservauon values (see, for example, Raiffia, 1982, lax and Scbcnius, 
1986) And last, were it not for the momentum towa^ agreement generated at 
the very end, die bottom lines may never have emerged Thus, while the 
mwliauon team ideaUy would have wanted to know the partied reservation 
^'aIuesr-that is, to know the bargaining range— it is not Ufeely such information 
would have emerged directly in the Vatican mcdiauon In general, it seems, a 
mediator must infer the bargainmg range m a rough way and then take steps to 
piKh the ^nes toward agreement, never reaUy knowing until agreement is 
acliieied Mjether a point in the range has been found nor whether that pomt is 
somcliow fait” 


Getting Agreement 

In the Bea^e Channel mediauon, the Pope made it clear ftom the outset he 
jyouW sM tlic ^rt tlitough to its finish He would set no deadUnes nor, even m 
me bleak est of times, ever back out Tliis. \ktican officials e^lained. was a 
necessary condition for an international mediation m which the parue^ lihelv 
hosnUues The Pope took thisposition, liowevei; in 
Sl« obset^^rs eiqjected the mediation to be concluded in six 

f^alize that It would, in feet, take six years Thus, the 
ISent uncomfortable position of uiging movement toward 

— ddtZa feS'^^Stors"’”’'’'" » elision, a 

me *** overcoming intranagence and encourug- 

pnvately and publicly. remimSw 
® onginal request fo? 

anj’^cJf^Cr«.7"h to considerlenously 

nBli(ar^if,«^®?u gradually to the nonbelligerent 

looked immtfTonr which raised tensions to the point 'v^iere hostihucs 

t^cctirelv wth nt^ouators m Rome to deal 

debated Ldc honw Clianncl issues while these new issues were being 
nev dKiniii^ a ""u ^ * msult, the mediation team found itself mcdiatine thJ 

in Si Peter's &uare assassinated 

dw status quo In slion ih^ ^cased prisoners and returned to 

mediation prccondtti^ for conducung an clicctivc 

of Uie mediator 

ercatne soluuoa^Rir ^ movement toward agreement was to seek 

example, Chile was adamant in us position tliat the island 
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of Cape Horn could not serve as a boundar)’ since it was south of the 
Channel and the treaty of 1881 clearly stated that all such islands were Chilean 
The mediation team proposed, however, that Cape Horn sene not as a temtonal 
boundary but rather as an ovorHight boundary Chile was eventually able to 
accept this concept 

The proper tinung of proposals was tlic tiurd technique used in movii^ 
parties toward agreement Hrom the '^tican's view, this tinung dq^ended on two 
&ctors First, the dispute itself had to be “matured’ — that is, the Pope could not 
present a proposal for a solution until both countries saw the opportunity and 
they themselves pressed for it Thus, the Pope delivered his I9S0 proposal only 
after some 18 months of active mediation and after an understanding that the 
two countnes needed a fiice^saving means of making concessions The second 
iactor critical to timing 'vvas the internal situauon of die two countnes For 
example, during the Falklands/Malvinas wai; the mediation team detennined 
that little progress could be made But m the war’s aftermath, tlie mediation team 
saw an opportunity to capitalize on Atgenuna’s domestic uncertainty— as well as 
Its need for legitimacy in the international community — and to push toward 
agreement 


Managing the Negotiator-Constituent TIension 
In tlie course of the mediation, the %tican learned that it was one flung to woik 
effectively with the negotiators, the two nation^ representatives, and quite 
another to convince their constituencies, the government and influential mem 
bets of the public In fact, a mi^or source of frustration for the ^tican was to 
work hard with committed and talented negottauors only to hare cveryones 
labors nullifted by the deasions of the negotiators^ supenois or by a turn of 


events back home , 

One way flic mediauon team dealt with the division between negotiants 
and constituencies was to limit press covenge of the mediation, to admoni c 

press to be patient, and to encourage the press neither to 
unduly pessimistic about the medianorfs progress Moreovci; flie 
the pre® not to dweU on the dmsivc issues— for example, the 
award— which could reactivate sensitmues that at one 
Rathci; the \&tican asked the press to make its contnbution by 
opinion about the character of the mediauon and fostenng trust in tnc 

“‘'“handling the relationship between n^tiatoremd Mns^^“ 


required more than just guarding against tlic intiarainaro^ 
pi^ covers Hie >&tican found that one of its m^or functiW 
tion was to legitimize a n^ouator's 
leaders and public Itor example, in a 1980 ^cdi, die 
people of the two naUons to accept their govemmenttf woix 


I think that no one— now or m the 
repcoadi them [the coimtnctf authonties] wfli aocepiauce of 

the defense of legitimate national Interests, dc^itt the 
niy suggestions iid advice m^ involve a modification of the poatiom 

maintamed^ 

\Cihile such public pronouncements may have helped the negotiator 
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thC'Scenes lobbying may well have constituted a more important means of 
influenang constituenaes Hirough its diplomatic rq>rescntativcs, the local 
cliurch lucrardiy and the parishes, the A^can had its own builMn network to 
transmit information and solicit public support In fact, it appears that at key 
lunctures— as vAkti tensions rose in 1981 over border madents, or when the 
final treaty had to be ratified in Argenuna m a public referendum — ^the local 
church played a significant role In addition to its commumcation network, the 
^tican—unlike many mediators — had a direct and sqiarate channel to the two 
nation^ leaders through its diplomatic representation 


Mediator Effectiveness in the Beagle Channel Dispute 
The previous discussion of the \^tican mediation ejfort raises a number of 
questions about mediator e&ctiveness Fbr example, to what extent did the 
methods empIo)'ed by the mediation team facilitate resolution and to what 
extent did they fonder it> How did the timing of the vanous “intervention^’ (for 
example, a speech by the Pope or a proposal by Cardinal Samor^) affiect the 
process’ How did domestic events m the two countries aiSect the mediator’s 
work’ How did the tiaimng, world perfective, and personality of the mediation 
team afifect the process’ did the mediation take so long when all the facts 
were essentially on the table from the beginmng’ 

Answers to these questions are deady needed to provide a full eflanation 
of tlic ^^tican’s mediation efifort, its success m the eventual agreement, and the 
difficulties It encountered over six trying years I will feame the analysis of the 
Vatican mediation m terms of one ovemding question How did the Vatican 
influence the parties and urge them towards agreement’ Tfos question has two 
underlying theoretical assumptions The first is that mediators who are commit- 
ted to achieving a durable, just agreement and an agreement for which each 
parly feds ownership, must balance their desire to achieve agreement with their 
desire to promote cadi party's sense of self-deternunation In other words, the 
tactics a mediator employs simply to get agreement must be weighed against 
tliOK employed to adueve objectives more important to parties in the long run 
such as fairness, durability and efficiency 

A second, and related assumption concerns tiic difficulty mediators face in 
getting movement A central dilemma for mediators is how to impose a negotiat- 
ing structure on dif utants and influence them to move from their positions 
wiicn tlie mediators define themselves as being neutral and lacking decision- 
m^iKing^thont}* Thus, tiie following analysis wiU attempt to show how in the 
iKsigic Chanrol case the mediator (both the mediation team and the Pope) tncd 
0 j^icr influence over die parties (both the negotiators and their constituen- 
® A wtijr tfos was deemed necessary by the mediator, and how it contnbuted to 
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lions about mediator effectiveness 

Mediator Actions 

nicdiator takes, each suggesUon, cadi proposal, coninbulcs to the 
effecrn'cness and to their cxpcctabon of reachine 
lor miS hr cfoiancc those perceptions and cfccfations. a media- 

connnang cadi side that the mediator is capable 
demands too much or acts 
• « Ij. the mediator can cffcctivel) moderate such demands or quell 
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misleading slalcments Ullimalcly, (lie mediator must dcmonstrale die abihty to 
protect eadi side’s interests Tb do tius, the mediator must ^ 

• *>lnicturca negotiation process that iavoi^ neither side and mag in fact, disfavor 


• set ap|3ropnale expectations and in so doing ndc chalJengipg iong-hc/d micrcsisi 
■ st.iy removed from the parties' positions on issues yet decide at some point 

what positions are inviolable and winch require flexibility, and 

• act solely as a purveyor of process but then be prepared to call attention to the 
particf alternatives and even act to change perceived alternatives 

lit sluirt, a mediator must walk a iltin line between being a neutral catalyst to a 
process and being an agent of change And to the extent change Is ncccs 
sary— chapgp in knowledge, perceptions, or firmly held positions and interests— 
the mediator must cpgage m an influence process 

For mediators such as the \^tican, Utat influence can come fiom two 
sources One is institutional, whicJi denves from the norms and pioceduies of 
tlic otganization The second source is opcmcional necessity, the result of 
conducting a mediation process As will be evident, the flist, in^tutional, deals 
with /actons mostly peculiar to this case and so I will only treat them bnefly The 
second, opciation^, has more gcnctalizablc implications and will involve a more 
extensive analysis 


1. Influence^ Institutional Imperative^ In the Ocagfc Channel ease, the 
mediator's need to have control over tlic process and to influence thcpartics can 
m part be understood from the histone^, ^Intual, and oiganizational position 
of die Vatican As noted earlier, the Church views itself as die spiritual sovcrc^n 
of all Catliohc peoples Since peacemaking is seen as being as mudi a i^intira 
matter as a temporal one, die Vatican could justify its initiS intervention in the 
Beagle OianncJ dispute—^ well as subsequent steps throughout the media 
tion— as being part of its mandate to protect and guide Its subjects, those 
individuals of the Catholic liuth In so doing, it could make demands on Un 
parties diat another third party could not Bor example, the Pope often couched 
Ins uiging^ for reconciliation in religious terms '*God, die Eatha of all, 
to make a gesture of peace ”« Or the Vatican would call upon Its local pansto w 
pray for peace oi; for example, to garner support for Aigcntina’s natl^ 
referendum on the final treaty Rom a political penpective, 
support through the local panfii can be seen as an effort to "bnog out 
The di&rencc here was that the deliverer of votes was an arm of the 
the Vhdcan, whldi sees itself and is seen by maiy Catholics as hanng sovereignty 
separate from that of the two nations , ^ 

■nic very structure of the Chureh hiemrcly and the oiganizanona^t^ 
of the Holy Sec lent themselves to excrasmg dgbt control wr ok mem 
process The Holy See, the central government of the Itoman Cathie t^u^ 
ofganizcd as a monarchy widi die Pope at the lop, and 


tighdy run from above, e^ecially from the Sccretanatj^tote (he 

htde of significance happens without Cuna insiders (hat 

same tune, what docs happen Is often guarded as secrc , 
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information seems insignificant As a small, tradition-bound institution, the Holy 
Sec 15 , therefore, accustomed to keeping tlungs under 'wraps 

This tradiuon affected, among other things, the A^tican's approach to the 
press m the Beagle Channel mediation. From the very beginning, the Vmcan 
required that all press announcements be made jointly and through media^ 
non team The ostensible reason was to avoid unduly arousmg the two partied 
re^ectivc publics, to avoid unreasonable esq^ectations, and to head off ary 
maneuvenng on eitlier side that could be justified by misleading press reports 
Ultimately, the Viucan acgued, stnct control of the press 'was needed to build 
”tnjst m the mediator'’ 

VPhile control over the press is understandable fixim the \^tican’s pcrgjcc- 
iive and would certainly be the envy of other mediators, this q)proach to the 
press can be interpreted equally well, and perhaps more plausibly, as a means of 
building mediator influence over the parties This interpretation has two a^ects 
First, controlling public aimouncements removes fipom the parties the opportu- 
nity to employ the femiliar negotiating tactic of using the press to make commit- 
ments binding niat is, if in a negotiation one party must convince the other side 
(and, for that mattei; the mediator) that it cannot budge fium a stated position, a 
public announcement of its position makes it more difficult to find a&ce-saving 
means for moving firom that positioa Secondly, freeing the parties fix>m the 
burden of constantly answenng to the press makes it easier for the mediator to 
make demands of the parties For example, the mediator can claim that a 
concession on a given point is not significant if it is only temporary and 
conditional upon a settlement on all pomts Smee the party's constituency need 
never know about sudi a conditional concession — and the mediator can guaran- 
tee confidenciakty — it is a low-risk move 

In fact, the Wican mediauon team repeatedly used this tactic throughout 
tlic process to encourage flexibikty There is some evidence that the mediation 
was able to se^te tentauve concessions in private that evenmally found 
tncir way into the final treaty The general point, howcvci; is that, from the 
niwiators perfective, by controlling public pronouncements, the mediator can 


arc essential conditions for o\erconupg obsucles and finding joint gams 

Operational Imperatives The Vmcan’s need for influence in tlie 
jnwiation process and its inclination to build such influence denve not only 
irom a histoncal and organizational tradiuon, but from the very difficulty of 
f ^ mediauon process The Pope spoke mat^ tunes of the great “nsks?’ 

reconcile differences between two temporal pow'crs, differ- 
M soluuon for a century In interviews m 1986, %ucan 

explain them, thej^ 

rauid^ Wile TOfc than that the Pope faced the ndc of failure ByscarchinEfor 
perceived nsk, I hope to lUuminatc the ^^Ucan*s ncS to 
order to help the parties reach an agreement 

mediation derived from the expected 
anw n agreement and of aUowing the two sides to 

auspices This fear was enhanced by the higJi 
and of hosulities, as evidenced by the near war in latcl978 

«nd die continued strains between the two countries tlicieaftcc The cffca of a 
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failed mediation would have been to allow the Giurch to be seen as even weaker 
.md more inelTectual in world alliurs than it is often portrayed to be As the most 
pronunent moral leader m the ftee world, the Pope, tlier^re, could hardly let 
two CathobL countries slip away and commence hostilities If peace is as much a 
spiritu.ll ns a political matter, the world's most celebrated moral spokesman 
could lose big, even on such a telatively minor afiaic Concerned about his official 
and public standing, the Pope had to treat every move in the mediation process 
as one tliat would a&ct his ftiture abihty to have an eflbet on other world affiuis 
Par example, at this time, Qiurch relations with the liberation thcologists, 
especially in Latin Amenca, and with the Eastern bloc countnes, especially his 
nauve Poland, were high on his diplomatic agenda. 

Tlius, tlic Pope and lus mediation team constantly had to be aware of tlic 
possibility of losing control, of letting the process slip out of the mediator's 
hands, of one party taking unilateral action, whether belligerent or legal, that 
would preclude tlic successful completion of the process under the ^ 6 tIcan’s 
auspices This would suggest, then, that many of the Viticarfs actions in die 
Beagle Giannel case can be understood in terms of the mediator's atten^ts to 
ensure firm control— that is, that above all else the \%itican had to have a posmvc 
outcome oi; at least, that it had to avoid a negative one I will examine this 
proposition by analyzing four prominent features of the ^&tlcans actwiis itt 
stated position of seeing tlic process througli to die finish, the manner imwudi 
it controlled information, the way it handled the parcel positions and interests, 
and the attempts to alter die parties^ alternatives to a mediated agreement 

Nb madtatton dwdOine Tlie mediator’s repeated statements that it would 
new ab.indon the mediation put the burden on the partiM to wBidiaw if M 
time OIK party decided to give up, that party would sufer the oppt obn 
sacnHcing a peace effort for some uncertain, probably contentious, pro^ 
giren that the two sides could agree on virtually nothing 
hkely they would agree jointly to abandon the media mm 
tor committed to staymg mdefimtcly, umlatcral withdraw^ “^^7; 
been condemned by fof other side, by the ^^mcan 
parties Tlie cost in terms of international stmding hoc 

Interestingly while this no-withiawal stance of the >0 the 

contributed to the partied reluctance to withdraw t may hare 

enhancement of the mediator’s relative *"®““ 5 ^,?^*^Sor ’would^ne«r 
been double-edged That is, since the pities 

cease us efforts, their certainty also could forthoomuw One can 

threats to cut off the mediation if movement _ of the mediatoi's 

surmise diat they were convinced of this by their appteaa 

Inpmattm management A s^d rfS>(ng 

build influence in order to avoid feilure iM be .nfarmation Assunni® the 
parties separate and stnctly controlU^^t h^flo ^ ^S^^nhance the mediator's 

that mfrirmiltinn IS DOfWCC thC CffiCCt W35 IvwwSUCh 
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bercd b}' strategic play between parties This was the reason given by the 
V^ican Itoies are more lifcely to reveal information and less lifccly to protect 
their positions or be tempted to aa strategically vis^Ais each other if the}' are 
not ^ng each other in the same room 

A second efiect of information control is to influence the interactions 
between a party and the mediatoc In the Bea^e Channel mediation, Chile's case 
rested largely on standards of international law and propriety and so its strateg}' 
tn Rome was to convince the mediator that everything it did was consistent with 
tlic notion of playing by the rules In turn, since controUmg information &aii- 
tated the mediator's ability to act as a "rules mampulator;” the mediator could 
use Chile’s stance to encourage strict adherence to the rules of the mediation as 
wntten in the onginal agreement to request p^>al mediation, and as later 
interpreted by the \%ucan Ihe result, one can surmise, was not only a willing- 
ness on Chile’s part to be forthcoming m providing itiformaUon and rev'ealiqg its 
positions, but also to pursue imaginative paths for a solution For example, it did 
accept tlie Pope’s concept of a “conunon zone,” a jointly administered region for 
tiic cooperative exploitation of natural resources 

Aigencina, on the other hand, was looking for a concession from Chile It 
seems clear that given the political turmoil m the country throughout the penod 
of the mediation, and the risks of deviating from a hardline view, no Argentine 
negotiator could return home without major concessions from Chile ^ Thus, the 
Argentine strategy m Rome was to give Utde but get the mediator to extract a lot 
from Chile 


Dealing with this stance was certainly more problematic for the mediator 
than dealing with Qnlc's Even if the mediation team could extract a concesssion 
from Chile, it fcit compelled to balance it with one from Argentina. Attempting 
to do this, nevertheless, required control over the process For example, to seek 
concessions, the mediator would naturally feel compelled to work sqsarately 
wiih each party, knowing that each party would never on its own be the first to 
mme And once movement was detected, the mediator would have to guard that 
information caiefully so as not to jeopardize secunng the concesrion 

VMuIe the mediation team i^peared to pursue such a strategy, m tunc it 
seemed to realize that simply squeezing out concessions did not necessarily lead 
10 agreement In fact, such concessions may have inhibited progress if any 
^cession on the part of an Argentmc negotiator put that negouator in an even 
more piecanous position back home This would make that negotiator all the 
roorc cautious about anj' subsequent move, wiietlier concessionary or integrative. 

“tgrog concessions seems to suggest that an 
oemcntal approach to aducving a settlement — e^cdally with a focus on 
under some arcumstances, be coimtciproductive It sug- 
d}-namics such as increasing cauuousness can develop, and 
rcd b^ on each otlicr to make resoluuon more difficult to achieve 

u icam came to realize the dilemma of the Aigentinc 

, «rat(^ic response of the mediator seems to have been to protca 
to iSh.™ ? w ^ restnet press coverage Anotlier was 

third r-,J^^P“““^^PP^^^cncgpuator’slcadcishipandthepublic Sulla 
^ possible publicly to appear absolutely Bur and 
imoVred’i negouator to aigue that a settlement package 

a balanced process of making concessions All tliesc methods, o^ 
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again, required a degree of control o\’cr the process 

In sum, the above examples of a mediator's control over process direct 
attention toward die importance of the interaction between the mediator and 
each party A party's strategy on the issues or on its role vis-i-vis its constituency 
in part determines its strata with the mediatoc And a mediator's strategy is m 
part a product of the nature of the dispute and in part— perh^ a greater 
p.irt — a product of tlic difierent strategies parties bnng to the table to influence 
die mediator If this conclusion is correct, it suggests that a mediatoi’s pb 
involves more than exploring interests and crafting mutually benefiaal solutions 
Rathct; a mediator also must be concerned about its strategic intcracuon wift 
the parties if for no other reason than to enable the mediator to help the parties 
obtain die benefits of a successfully mediated agreement 


I^ttotts versus mterests A third example of the mediator's attempt to 
build influence in order to avoid fjulurc can be found in the Wican's oflienvise 
inexplicable stress on positions It appears die mediation team dwcUed on the 
partied positions to such an extent that the search for underlying intcrais was 
gready inhibited This process started at the very beginning of 
with the mediation team’s request for wntten statements from bom sid^ 
continued throughout much of the mediation s^en the mediaura team asreo 
for position statements on major issue areas and vihsn it asked for di^ scrtutions 
All this liad a Icgiumatc purpose for the mediator; of cou^, i^ej^ to 
information and see how fer apart were die two sides But as others 
acquinng information in this way invites PrSand 

creative options (sec, for example, Fisher and Ur^^lpBl, Raifla,l9 » 

Vfhy would the mediation team have taken such an 
could have been diat, lacking any esqpenence m |og,J 

nothing to serve as a guide, the mediation team 

cardinal Samore did do some reading on the matter and ^ have 

so little wntten on actual procedures cSTsidc’s 

adopted what appears to be a labor model of converge lo 

last bid, determine how for each can go, and then press both sides to convergp 

^ a more insUtutional approach, 

dus IS IKW the Holy Sec tends to *e official 

Church, say a difcrence between a bi^ps role rather 

doctnne of the Church, the Holy See ^/^^^ooioach t^ 
than a neutral intermediary role In ^ a deasion 

with resolving the dispute collect information^d nwte ^ ,ncdiation 
that presumably meets everjtines J^«^t„iformationaiKlinakca 

imtiaUy could have been similar, its idle to coU«t^^^ mcdiaWJfl 
Zgg^ that met both side^ 

team had every reason to believe that ^^ ^jrat ed effiwts to ^ 

proposed solution, espeaally gven 

ba, equitable, and impartial, the only ^ have appeared to be 

reJiiiasugB^tion TbAe\6ucan. thatdi^ncWJ^ 
much But as the mediator was soon w And decision makuW 

the Pope^s proposed solution, the PropwstOt 
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.luthonty— between making a deasion and a suggestion— <an have profound 
afifccts 

A third possible reason for the focus on positions comes from the mediator’s 
need to maintain control over the process Given the nsks to the Yfitican of 
losing control, the mediation team’s mexpenence as a mediator; and, at least for 
Aigentina, a liic of support back home, zxty attempt by the mediator to engage 
the two countnes in a seemmgly open-ended process of exploring underlymg 
interests and searchmg for joint gams could have jeopardized the parties^ faith in 
the N^tican’s ability to effect a settlement The mediation team often stated that it 
took such measures as restncting press cover^e and holding separate meetings 
to “build trust in the raediatoc” Woilc this erngmadc phrase can be taken at face 
\’aluc, It can also be interpreted as indicative of more strategic concerns of the 
\htjcan 

That IS, the mediation team entered into this process with a sense of 
considerable uncertainty and nsk the team members had never conducted such 
a process, the dispute had eluded solution for a century, an une^q^ected twist of 
cients in South America could have easily upset the mediation team’s best 
efforts, and fsulure to reach a settlement could have made war likely and could 
ha\e impeded the Pope^s ability to conduct foreign afi^irs on other fronts 
Tluown into sudi a situation, it is not surprising that members of the mediation 
team would adopt a nsk averse approach, an approach that would stnve to gix’e 
the appearance of being in charge, one foat would avoid direct confrontations 
between parties, and one that would put control of process as much as possible 
into the hands of the mediation team VCliat is more, given the intitial positions of 
tlic two sides — Qule wanted a jundicaliy sound solution and Aigentina conces- 
sions on land— It is reasonable to conclude that, m the beginmng, the two 
negotiating teams themselves would have balked at ai^nhing but a very formal, 
liiglily structured process 

Tlie fact tliat the mediation team continued to demand written positions 
wiicn such a process achieved little m terms of movement sppears to confirm 
tills interpretation of mediator control If the mediation team only had been 
seeking factual and positional information by requesting wntten position state- 
ments (something, by the way that could have been achieved in other ways), 
once It had such information it would have moved on to e?g)lonng interests and 
crafting solutions The mediation team did, of course, do these thmgs but it also 
regularly reverted back to a process of requesting statements on new positions, 
wch time hoping one side or the other would move enough to provide die basis 
for agreement Assuming tlic mediation team did leam over these ^ long years 
that requests for position statements ngidtfies positions and inlubits creative 
problem solving, the best oplanation seems to be that this was the only 
conceivable means of maintaining some control given external events 

Streets <tlteniattves The previous three exainpics pnmanly involve the 
mediators efforts to control procures A fourth example of control involved 
s^mpts to influence the partied themselves, m particular; their altcmativ'cs to a 
mcui^d agreement or their perceptions of feasible agreements 

** of effort, the mediation team realized progress toward 

I forthcoming. Cardinal Samor£ raised some unpleasant altcrna- 
ihrv ^SS^cd that if the parties did not significantly change their positions, 

upc could cidicr suspend the mediation or offer them a takc-it-or-Icave-it 
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solution 'When this produced no movement, the \^can consideied sending a 
pi^al representative to each country’s president or simply caUiiig in eadi 
country’s foreign minister for talks VtnaUyt the two sides were given an audience 
with the Pope in which John Paul underscored the senousness of the great 
distance still existing between the two sides 

All these moves can be seen as atten^its to change the partied perceived 
alternatives to a mediated agreement That is, if the parties opgu^y were 
convinced that the Pope would never abandon the mediation, the best Sterna 
live to “agreement now” was contuiued mediation Suggesting that the pepe 
might reverse his promise was an attempt— albeit an inefiectual one— to change 


that perceived alternative 

Another example of stressing altccnatives occurred at the very end of the 
mediation, when a solution was in s^t and the mediation team insisted that 
posturing could no longer be tolerated First, the mediation team stressed the 
point and said that their positions, their truly inflexible ones and their flexible 
ones, had to be revealed truthful!]^ “as if in confession” Then, when the last 
ob)cctionabIe feature of the Pope’s Propuesia was exased and the mediation 
team determined there was nothipg else that could be done to in^rove the 
proposal for either side (presumably without simultaneously hurtling the ote 
side), the mediation team said this was the final proposal lb rqect it would be 
to terminate the mediation efibrt This threat to cease the mediation may have 
been more credible this tune because it was dear to all that the mcdiadon 
could do no better and was tired and frustrated with the enure ordeal ^ tf 

itiore,inArgcnUnain 1984, with foe return of demoaaticrute,die«exKte^ 

most favorable climate ever for resoluuon, and in Chile there 
urgency to settle foe matter and darni a foreign success And, 
m^iatiOT team made its tafce-it-or-Ieave-it ofer public Contoon^ 
upon Itself the public image cost of retracting such a plet^, this tunc tne 
\hucan appeared to make a true commitment much 

In summanon, it does appear that the desire ftir 
of the ^&tlcan’s approach to conducting an lam not 

emphasize that by identi^ control as » if « mst tlSu/im^ 

ascribing motives any less noble than woiking for peace It » iu n 
the Vhhcan viewed strict control as a necessary 

resolution Hus inteipretation of mediator control ^ con 

tradeoff between cnsuniig party ^ SA^rl^ twl 

trol over process, the \htican mediaticm team op^ "wre 
The question that naturally anses. to “ 

should) a mediator stress self-detetminatiDn» A jcveial 

comparative atialjsis of other mediation cases in av^o^ettitigs, ou 
tentative thoughts m the form of ptoposinons arc offiered^ ^ 

dures will, mpart, determine the method ^ the 

. A mediaror v«ll be inclined to 

mediator’s reputation as a meduOor is paiamount, tnai . 
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mediator's reputaoon is based on previous mediation efforts and the parties^ 
sense of having determined outcomes, the mediator eschew stnet control 
if the mediator hopes to continue to mediate 

Explaining Delay 

One final, outstanding quesuon remains i^arding outcomes 'Why did the 
Beagle Channel mediation take so long’ If mediauon is a process of idenn^ng 
issues and interests, finding a suitable bargaining range, and helping parties 
move to agreement, then did the Beagle Channel mediation take six years, 
and not six months as expected’ Certainly the facts were on the table— for the 
most part, they had been since the arbitration of the early 1970s — and it appears 
the negotiators from both Argentina and Chile were e?qpenenced, competent 
individuals 

Bart of the explanation seems to relate to the mediation team's lne:q>en> 
ence with the process, which, 1 would guess, is a comiiKin occurrence in 
international m^aUon. The mediation team was searching for a method and 
had hule guidance in procedure The procedures they did use were developed 
ad hoc In addition, it appears that Cardinal Samorg;'s slow methodical approach, 
where no stone could be left unturned, wiiere each part}' was gi\en ample 
opportunity to explain everything, where each nuance was carefully colored, 
contnbuted to the delay If either party had reason to delay— and Argentina 
evidently did at several points — Santoro's style was well suited to allow for it 

A second fector was the apparent distributive view both sides took of the 
negotiation Both saw their primary objective as getting islands and as much of 
the sea as possible This ts how the dilute was viewed from the b^nnu^ and 
there is little evidence that it clianged dunng the mediation. Although the 
mediation team smcerely tried to unbundle issues and to add new' issues to find 
integrative soluuons, it appears they were not successful In part dds was 
probabl} due to the very nature of the dispute — it was pnmanly distnbume as 
long as high value interests such as temtonal integrity and national soverdgnt)' 
were attached to the otherwise straightfbward issues of temtonal and mantime 
delimitation Also, as noted, the publics of each side were not eiqyected to see 
berond the question of who won and who lost And, ftnally, the mediation team's 
methods, sudi as requesting position statements, tended to focus the negotiation 
on the distnbutne aspects 

A iliird factor, and unquestionably the most important for final settlement, 
was the effect of domestic events on the negotiators^ ability to agree This was 
pJTticulariy pronounced for Argentina. As in any negotianon with rqiresenta’ 
tnes, an agent-pnnapal division occuted. Here that division seems to have been 
^ m^r^rcc of frustrauon for the 'Viatican mediation team. All the painstaking 
of mastenng the facts and csqplonng interests, crafting a solution that 
those interests, and winning the negotiators^ acceptance, was 
^caicdly defr:ated cither intentionally by deasionmakcrs or inadvertently as a 
•suit of tumultuous domestic events As for the Argentine negouators, ihc>' 
ere rcgiilari} receiving conflicting demands from different seaors within the 
Vni # of this penod Furthermore, during die mediauon period, 

presidents and five \htican delegation duels AH told, it is hale 
diw ^ ^Vigentmc delegation chief could ever fee! confident enough to 
a^eement This would have been the case no matter how 
nabic Uic proposed solution, no matter how balanced the process and how 
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fair the results, no matter Iio^' much creative problem solving took place, no 
matter how man} joint gams wric extracted 


Conclusion 


So were die \htican's efforts ultimatel}* Ibr nought? the mediauon team 
plnjing tile wrong game, eng^ng in details m Rome when the real problem was 
in ^uth America? Hiese are Ae kinds of questions any mediator must ask when 
a dispute appears unresohnble, when a senous dnision exists between negonat 
ing rcprcscntati^'es and constituents A preliminary answer seems to be that if 
niaintaimng a peace is die foremost objective of an} mediation effint-^whether 
for instrumental or intrinsic reasons--the \htican's efforts contnbuted to sot 


}ears of sudi peace Tins w’as no mean feat given the tensions between the 
countries at the time of the Pope's intervention and the military's propensity to 
seek an external success to compensate for its internal fiulures (witness Aig^- 
na’s renewed proxocaiions against Chile in 1981, and then the imasion of the 
ralklands/Malnnas islands m 1982) On dus count alone, it seems the^htlcan 
mediation can be considered a success It was not just (hat a settlement was 
reached, but that a peace was maintained through some very tough times 
rius conclusion does, howci’er, raise an intercsung question. Suppose the 
\htican could hm'c foreseen die course of e\'cnt5, the intiansigenoe of the 
parties, the domestic upheavals ^huld it ha\*c acted diferently? Should it hastf 
Accepting die abo\’e conclusion diat a peace was maintained, the answer wuiM 
luie to be no But dicn diat suggests that Che mediator’s true taskisno^mucft 
to mo\e parties towards agreement, but rather to teep die parties busi* And 
since soplusticated negotiators cannot put up with bu^iiess, even on 
accounts, diq^ must do at least what qff«ffnrto be the work of negotiation under 


of many assisted negotiations is that such meetings ^e 

parties at the table and not at each otlier’s throats, 

tliere, the mediator must convince (hem that thej' are doiiig JArt. ihev 

whde The most conmdng activity namtallj; 

ate doing nothing of the lond-t^ B^aSn^S™' 

Kirlipr iinoffnemus view' of w^iat mediators do But. at tease in 


mediation. It maypartJ}'e3q>Iainwhy the media^n^^^ 

da}; }ear after }eai; continuing to request position statements, 

tions on old themes, and look for new of the 

Ewniftlnsiicwisdosctothemaik-thati^^t^^^™^^^ 

day-to<Iay actintj' of the Vatican '"“hation^dt^iwt d^ Mreement on a 
fruits of Uiose labors Continuing to cm s^mSt uiien 

package -was in^wsstble ^*5 i^^j^B^^mtion team seemed » 
domesne conditions dianged The example, diinng and 

lealiae tins and neitr let up. even m the worst ^ ^ , 

after flic Malvinas/Rdklands fiasco) As a way w one 

solution in the Beagle Channel ‘hsput«^-^l^=of~^Sanc(Jo 
could have evet predicted more than a ^ S^il^acmities are inderf 
settlement patdtage Hus bemg die ^J*^^^^ular conceptions,^ 

more important thanjustbidii^time But agreement The 

activities may actuaUy do little to bnng parties closer m -s- 
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paradox, once again, is that a mediator still must convmcc the parties that what 
ihcy are doing is what they arc supposed to be doing-— getting an agreement If 
this conception of 'isiiat a mediator actually does in the day-to-day activities of a 
mediation is true, it hi^^ts in yet another way the diflSculty of mediating, the 
contradiction and ambivalence sudi a role demands 

Two piescnptions for mediators follow firom this line of reasoning First, 

getting agreement may appear to be one’s mandate, achieving a temporary 
peace is in many circumstances no small matter and is a worthy achiciement in 
ns own nght Doing so may well be the necessary precursor to a more compre- 
hensive solution It is wordi noting that even m the final solution of the Beagle 
Channel case, a comprehensive solution was not achieved This was left to a 
‘*binauonal commission*' that, since 1985, has been working out agreements on 
matters of "regional integratioa” 

Second, in tlic course of a mediation, a mediator must continually ask lum 
or herself \^icther or not to continue It would be tempting to quit when it 
appears the success of the mediation (defined as getting agreement) is out of the 
control of the negotiators and that everything depends on constituenaes and 
external ci’cnts The proper decision, howevci; pertains to the alternatives the 
mediator and the parties face If abandoning mediation is likely to lead to 
hostilities, continuation, even if it appears fotile (in the sense of reaching an 
agreement) makes sense 

Another way of saving this is that for continuing the mediation, die relevant 
calculation is at the margin If die cost of continuing one more time penod is less 
than die cipectcd value of discontinumg (where ^ the possible consequences 
including hostilities are factored in with their ^epectl^'c estimated probabili- 
ties), die mediator should continue Notice, by the way, this calculation by the 
mediator can be thought of m either a stnedy altruistic sense (What arc tlic 
/wi ties' expeaed costs’) or in a self-interested sense (What arc the costs to the 
nterltator fif die parties incur these costs’) Thus, this is the proper calculation 
whcilKr the mediator claims to be operating stnedy m the interests of the 
parties or wliciher die mediator sees its own interests as paramount 


NOTES 

■nw. author like to think Tbni Angelo. Jim Anhui; CHecn Babbitt, and Howard Radfii for their 
useful comments on drafts of this paper 

I. For a more detailed account of the enure Bea^Je Channel case with analysis, sec Thomas 
I’nnccn, Ph D dissertation, Hin'ard Unn-ersity, expected completion. January, 1983 

^ Vtlule. tcdmlcall) spciUng the term '^•lucan ' refcrsonly to the dty state in Italy, 1 use it 
hen: in the c^endai ^nsc to refer to the ccntnl luthonty of the Bomin Cathie Oiurdi, wluch is 
licadcd Ixiih spirtuilly and admmistratnrly by the Pope Properly speaking, the itoly &e Is ilic 
enwrd goiTmmcnt of the Oiurdi Also, tercicnees to tlic Mittcan*s new do not necessarily indicate 
po^rttuns Ratlier they reflect a composite of statements and opinions obtained both from 
cmndcntul Imenicw-s I held in 1986 and from public \btican documents 

] ^^O^ntortfRontano 12Nci\trmbef I979,p li Weekly En^sh edition 

4 UMtl 

5 The question of entry and the relciant decision problems for both tlic \aiican and the two 

wiU not lie discussed here It should be noted howorr that, contrary to the opinion of 
TOtn r»^ui.ip?nLs and obscnris m tWs case, the entry question for the Pope was bv no means i 
* *0 tne A nuidKr of ficiors iud to be iveighcd. and tuning was critical 


t'^typhatKjrtJatfntat OctOtHT /937 3<>5 
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6 Pass a*lcn.sc, Radio MiUcana, UIS5, 16 May 1980 

7 VOssavatoreRomam 29 December 1980, p 2 VEickly Dmijsh Uitlun 

8 Ibid 

9 I sliould clarify that ^iilc tills discussion is couched in terms of concessions— sotaihua 
both pirtics tended to do In lntcrvfew&— It is not meant to suggest that cither tlic mediation tcamw 
tile parties did not see the potential of moa eaativc, mua mtcgcatia solutions In temu uT 
domestic consumption, Itowei’cr, especially in Aigentina at tins time, it is likel> iliat both publie and 
oOIaal reaction to any plan brought home by the negotiators would be couched In such terms if 
there Is a lesson here, k seems to be that even if negotiators can appreaate the potenuil ol 
mtegntive* solutions, pubbes tend to c\nluatc outcomes In simple, win lose, distnbutire teims Hus 
tentLney will be exaggerated as die intensity of die conflict, domestic uncertainty, lack of pubiical 
unity coonomfc decline, and so forth, Increase 
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THE PIACE OF COMMISSIONS OF INQUCRY AND CON- 
CILIATION TBEATIES IN THE PEACEFUL SETTLEMENT 
OF INTERNATIONAL DISPUTES ^ 


Sy CSASXiSS 

Haimltoix Fish Professor of Patemational Law and Diplomacy, Colombia TTniver” 
sity, New York; Associate of the Institute of International Law. 

What follows is a technical discussion of certain inodes of 
adjusting international controversies. 

The obvious function of a commission of inquiry is to mvesti- 
gate and report. Anything may be investigated; questions of feet 
over which controversy has arisen, or questions of law on which 
there is also disagreement.* As a f^t-finding body, a commission 
of inquiry, a majority of its members being nationals of outside 
states, should be competent to ascertain the truth regardless of the 
gravity of the issue, and to make a report worthy of respect. Its 
conclusions on any of the factual aspects of a dispute touching, for 
example, the causes of events, or the authorship of acts, or the 
consequences of acts committed or contemplated, may be of first 
importance, as a means of enabling the states at variance to reach 
accord.* 

If, however, the function of a commission of inquiry be to 
report findings on the law and thereby to fix responsLbiKty, if any, 
for conduct the propriety of which is challenged, the value of the 
service must depend in part upon the competence in law and the 
judicial temperament of the persons comprismg the commission.^ 


^ AnaddicssdehvctedbeforethcAmericatiSodetyoflirtcniatioiialLaw.atWaslimff- 
ton, Apnl 20 , 1029. 

* While the ducidation of facts was the objective of the Commissions of Inquun 
contemplated by the Hague Conventions of 1800, and 1907, the problem hefote the 
cwmmission m the Dogger Bonl. case was to r^rt on a matter of law, “particularly on 
ue qu^on os to where the responsibility lies and the degree of blame attaching to 


? icsponsibaity bdng cstabhtiicd by the inquiry (Protocol of 

duly 29, 1800, Am. J . II, D29 ; also JUport of Commtssum, id , 931 ) 

^mpare matter for investigation in the Tcoignono, Camouna, and GauUna cases, 
agt^ent between Frincc and lUify, hlay 20, 1012, J. B. Scott, Hague Court 
Bqxirt of Commission, id., 413 See also Report of the Commission 

do of as a purely fact-finding body could 

« Tt variance through the exexxuse of its function. 

’c recalled Uiat in the Dogger Jiant. Case tlic commission of inquiry was com- 
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That the report, whether on facts or law, does not embrace 
recommendations or give e3q)ression to an af&rmative endeavom 
to effect accord between the states at variance is a dxstmcbvc 
feature of the service rendered.^ From the report of the com- 
mission those states remain free to draw their own conclusions as 


to the course thereafter to be followed. To this drcumstancemay 
perhaps be attributed the readmess of numerous states to conclude 
with the Umted States bi-lateral conveniions providing for the 


use of tihe plan of inquiry set forth in the treaties concluded by 
Secretary Bryan in 1918 and 1914p, for the Advancement of Peace.^ 
That plan is based on the principle that any phase of any contro- 
versy may reasonably be subjected to impartial inve^gation, 
during the course of which the states at variance may wisely pause 
refrain from conflict, provided the report of the investzgaiors 
be not the medium of a preachment or recommendation, and pro- 
vided also that those states retain entire freedom to disr^ard 
The strength of the arrangement lies in the fact that it is deagned 
to enable the states at variance, in consequence of the report of 
the commission, to work out themselves a solution of 
controversy. It is seen also in the care taken not to jeopardize 
posed of five naval officers of hi^ rank, in ptusuaiice of Artide I of the agreement of 


1 In tbaiospeot the function of a oommifiswn of inquiiy Mere 

mission of concibation The distinction appears to ho «.«tin »iicg 

General Convention of niter-AinencanOonciliation^Jiiau8iy6,19M, ^ 

that; “The Commission of Inqnjiy to he cstahhdied pursuant to 
Se r^f the lieaty BgnS&tego 

the chfltBCter of Commission of Ooncilialaon.” See also MeWair s 401 efl. pptmm 


On Wh 29. 1929. the Umted State 
vidmg for commissions of inquiry, 

China, Denmark, Ecuador, Efan^ Great Venesuda) veto 

Paraguay, Peru, Portugal, RiKSJf* Austoa^ 


the Umted States, m 1028 and 1020 with nme MdSerh-OrofttStovenc 

Slovakia, Bthiopm,Hungaiy,Iathtianm,P<dan^^^ gtafctf. 

State). Negotiations for similar treaties were tto Guatemda 


eeded by the Convention for the estaMiehmei tf oi of Fehruay 7. 1'®’’ 

between the Umted State and the Central Amencan Kqmpu® 

ns. Treats Sents,m 717 .. ..^PMeelbetwecn t he Piute 

’ Seem_th«.co^M.^to^toffiP^^ Bijraa-S-^^ 


Pans, 1025,^^5-90. 
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the accomplishment of that task by recommendations 
miEht -weaken the influence of the commissions report, ihe 
Biyan plan is practical because it talces shrewd cognizance of the 
susceptibilities of opposing states in seasons of confer, and opeM 
a welcome door to direct n^ation under fresh condifrom -whi^ 
may produce accord. Again, it minimizes and rabstantia% 
dangers to dther of the opposing states from a report 
adverse to its interests, not only because those st^ra 
hound to accept the report, but also because ndtber of th^ tacte 
itself opposed by an affiumative end^voui to effect accord whum 
it might prove embarrassing to disregard. The Bryan plan is 
bdieved still to offer a sound means of facilitating the amicable 
adjustment of international differences. _ ^ 

In recent years it has been percaved that a commission 
imnarinal investigation of the facts productive 


of controversy, may be competent also to exercise ^ additional 
function— namdy, to endeavour by recommendation or other 
affirmative effort to effect agreement between the opposing states. 
It seemstobe widely acknowledged that such an endeavour, if made 
under reasonable conditions by an appropriate body, may b e highly 
desirable, provided the opposing states retain freedom to disregard 
the effort to bring about accord.^ Arrangement for the exercise of 
such a function by a permanent body was effected by the treaty 
between the United States and Great Britain of January 11, 1909, 
concerning the boundary waters between the United States and 
Canada. By the terms of Aartide XI, provision was made for the 
International Joint Commission (established pursuant to the 
treaty) not only ‘*to ffynmiTift into and report upon the facts and 
circumstances of the particular questions and matters referred’* to 
it, but also to accompany its report with **such conclusions and 
xccommendations as may be appropriate.” ® The r^orts were not 
to partake of the character of arbitral awards.^ The same idea 


^ Declared Dr. Van Wnnn*!, Uircctor of the Legal Scchon of the League of Nations, 
on February 1, 1020: “In principle, a treaty of concilSation estahh^cs, as between the 
parties, on obligation to submit dilutes wbich may ansc between them to a Conoha- 
tion Conunissioii or r/^mmiTOftr ^ cT - The essential difference between treaties of concOia* 
Uon and arbitration treaties is that under the fotmer the parties arc obliged, in the Cist 
instance, to ha\ c zccoutsc to the procedure for ooneiliation, but they are not necessarily 
obhgcd to abide by its result. The proposals of a conciliotiOD commission must be, from 
tbcir nature, optional ; wbereas the decisions of arbiters are binding.” (Arbitration and 
Security, Pu&itcoitons of the Lca^ of Haixot^t V, X^of. 102G, V, 14 ) 

* D.S.Trfoit;,Vol 111,2007,2612. 

* id. See mtlus connexion “Hie InternationalJoint Commission between the Umted 
States and Canada”, by U. A. MadiJiy, An. J, XXII, 2D2, SOS 
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found expression in identical language in the proposed arbitration 
treaties between the United States and Prance, and the United 
States and Great Britain, signed during the Taft Admimstratioi), 
August 8, 1911, but whidh fedled to be consiunmated.^ 

Num^us bi-lateral and multi-lateral treaties have since 
znanifested the readiness of states to contide such powers to 
international commissions. Those yielded to the Council and 
Assembly of the League of Nations under Article XV of the 
Covenant are well known and present a distmctive feature of the 
pohty of that organization.® The efforts of Norway and of Sweden 
in 1920 to secure the annexation to the Covenant of a dr^t 
designed to establish commissions of conciliation and arbitration 
have been widely scrutinized;® also the Resolution of the Third 
Assembly of the League, of September 22, 1922, encouraging the 
use of commissions of conciliation in harmony with the prawwons 
of Articles XV and XVH of the Covenant.® 

The several treaties have much in common. Th^ confer upon 
commissions authority to do much more than to investigate and 
report, without, however, yidding the power to decide or adjudi- 
cate. They contemplate an affirmative effort on 
commissioners to bi^ the opposing states together. Thus, for 
example, by the convention betweai the Unit^ States 
Central American Republics, for the ‘^Establislment of 
national Commissions of Inquiry”, conduded Pehruaiy v, 

a SeeCaiflrles’slieaticsCSenateDoo 10G8,eaCtong,8Ses808flOandS85,icspoctivifly. 

* Xorthetextof Article XV see US. Tret^t VoL „^„namaia 


8 SeeproposalBoritoWorwegianBnaDWBiusn^^iTOui*-*^*---— 

of axbittation and conciliation, League qf NaHom, Sint 
Minvies, 75 and 88 le^ectivdy. See Swcdist 
* League ofNaltons, Becords of the Third Assembly, 


See in this connexion McNair’s 4th ed. ^ 

de Conaliahon demmt la SocOU dee NahoniT', ^ ae V^t^^ ^ 

8raSenea.rV,21.A.J.i:^ee,i?im«g(qrJfl«^^ ^ 

See also histoneal statement by Dr Anoyo ^ Amencflc 

before the Commission of Conciliation tte OTgmal idea of 

States on Conciliation and Arbitration Dr. Artideinof thetrcflW 


between Greater CoI<>mblBandPcni,of 

Treaites Among the Amenean Stales, 1924, 1), and^oto Cdnfemoce oo 

Sn, ADKmoe and Confeden^n ^ 

to m c B HiU’s Danish Sound Dues, 1926, p. 44. 
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the conttoission is givea the “right to recommetid any solutions or 
adjustments wbidi in its opinion, znay be pertinent, just, and 
advisable”.^ In the treaty of conciliation and judicial settlement 
between Italy and Switzerland of September 20 , 1924 , the task of 
the Permanent CondKation Commission is “to further the settle- 
xnent of disputes by an impartial and conscientious examination 
of the facts and by formulating proposals with a view to settling 
the case”.* 

By the terms of the Locarno Conventions of 1925 ,® and also 
by those of the modd bi-lateral condliation conventions sub- 
mitted by Mr. Politis to the Assembly of the League of Nations in 
September 1928 ,* the task embraces the duly “to endeavour to 
bring the parties to an agreement”. According to the Gencaral 
Convention of Inter-Amencan Conciliation of January 5 , 1929 , the 
function of the commission is ‘*to procure the conciliation of the 
differences subject to its examination by endeavouring to effect 
a settlement between the parties”.® 

The commission is oftentimes aflowed to offer its services 
spontaneously on its own initiative ; ® and it may even be author- 
ized to restrict the conduct of the states at variance during the 
period of reference, as by devising provisional measures applicable 
to them,’ or by their status.® 


' Attide V, VJS, Treaty Sertes, No. 717- 

* ticaly of concahatioxL and judicul seUleiiiezit between Italy and Switzer- 

land, Septembet 20, 1924, Xeegufi of Nations Treaty Senes, No. 884 j Article XTV, 
coDc^tioix conv^bon between Norway and Sweden, June 27, 1924^ id., No. 717. 
A^dc Vm, arbitration oonvoitxon between Getmany and Bdgium, 

1025, being Annex B of Final Protocol of the Locarno Gonference, 1925, 
Am. J , XX, oEfiddl documents, 25, 27. 

Bi-lateral Omciliation Convention {Convention c), Annex 2, to 
of the Third Gomndttce to the Assembly (Bojpipo^r: N. Politis), on Pacific 
of Xhtcmational Disputes, Non-aggression and Mutual Assistance, PiAUca-^ 
bot« 0 / iicflgue tf Natwns, ZX. ZHsamamcni, 1928, tX. 12. 

i^dc VI, General Convention of Intcr-Axneiiean Conciliation, The Intcmatioiial 
in **“ Concdiation and Arbitration, Washington, December 

« 1929, Govcmmoit FimtiDg Office, Wadimgton, 1920, p. 12 

Artido VI, conciliation convention between Chile and Sweden, Match 20, 1020 
of hations Treaty Scries, No. Ill ; Artide m. treaty for the cstabbsbmcnt of 
n eoTMussion between Great Britain and Chiles Maidi 28, 1010, Bnt. and For. 

Artide in, General Convention of Intcr-Amcncan 
tJoacaintioD, Jonuniy S, 1929. '-uwmi 

arbitration and coneUiation between the Swiss Con- 
arbitration convention between Germany and Belgium, 

« I ^ official documents, 21, 80. 

AHicIc xni, Com-enbon bctTrcen the XJniled Slates and Central Amencan RtpuV 
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A commission of conciliation is ordinarily composed of aa 
uneven number of persons, embracing not only nationals of the 
states at variance, but also nationals of third states, so that the 
control of recommendations or proposals is lodged in a person or 
persons neutral to the controversy.^ A joint commission composed 
of an equal number of representatives or nationals of the opposing 
states may, however, be utilized for a like purpose. As has been 
noted, such was the case in the convention b^ween the United 
States and Great Britain concerning the boundary waters between 
the United States and Canada, concluded Januaiy 11, 1909,‘ 
Again, the work of conciliation may be entrusted to a ^gle 
commissioner possessed of a nationality other than that of either 
of the opposing states, as is the case in the treaty of conciliation 
and arbitration between Hungary and Switzerland, of June 18, 


1924.“ 

The treaties prior to 1929 present one distinctive feature which 
is reflected in provisions varying in fullness of det^. All seemingly 
contemplate that the task of endeavouring to bring about accor^ 
Ihxov^h appropriate recommendation or otherwise, ^all be the 
consequence of investigation. In numerous conventions care is 
taken that the commissioners shall not lapse into the easy ways 
of mediators. According to some, provision is made for a pro- 
cedure designed to give the opposing states the right to be he^ 
and to apprise the commission fully as to their respective 
sions before it shall essay to make recoiranendations. Thus, 
accordmg to the language of the Locarno conventions of 192&, 

lies tor the Establishment of Intcmatioiial Oommissions of Ihqui^t Fcbrnaiy 7i 1BS8, 


in Artide Dl of the convention between 
concermnff the estahh^ent of a conciliation conumsawm, June 

CoimniBsionshoU be composed ofavemembets. ^diaUsot 

oncof vrhichmey be nnntionelof the appointing 
as chnuman of the Commission, shnU be a nationnl of a 

on the Commission. He shaU he appointed J®****^^y?^ iqipomtcd 

be unable to the chairman shaU. atthereqiicst of one of 

by thePresi^t of tho Pennenent Court of Intemebrael «, eh^a^ 


See also Artide IV, of Treaty to Avoid or Prevent ^ of NetiDm 

States, of May 8i 1928, Treaty Sents, No. 752, idso Artide VH 
ModdBi-Iateral Conciliation Convention of 1928. 

. Arlideix, l/sr VoJ. HI, 2012 Itvrasdso provided that tte 

. Artide m. x««ue q^J/ntoiw Heiplo^ m the service 

should not be domieiled wiUim the temtory, or emv j 


of either contracting party. 
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duplicated ia the text of the modd bi-lateral couyentions sub- 
xoitted to the Assembly of the League in 1928: 

“The ta^ of the Fennaaent Conciliation Commission ^aU he to ducidate 
questions in dispute, to collect with that object all necessary mfoxmation by 
means of enquiry or otherwise, and to endeavour to bring the Parties to an agree- 
ment. It may, after the case has been examined, inform the Parties of the terms 
of settlement which seem suitable to it, and lay down a period withm which they 
are to make their demsion.”^ 


It also provided that: 

“^e Parties shall he represented before the Permanent Concilialion Com- 
mission by agents, whose duty it shall be to act as intermediary between them 
and the Commission; they may, moreover, be asdsted by counsel and eiqierts 
appointed by them for that purpose, and request that all persons whose evidence 
appears to them useful should be heard. 

“The Commission, on its side, shall be entitled to request oral eiqplanations 
lh>m the agents, counsel and eiqierts of the two Parties, as well as &om all 
persons it may think useful to summon with the consent of their Government.” * 


The foregoing provisions axe sdf-explanatoiy. They reveal the 
fact that according to European opinion what renders the 
recommpxdations or other endeavours of condliators worthy of 
respect is the circumstance that th^ axe the result of impartial 
and full investigation of aB the facts, developed in the light of all 
of the contentions of every kind advanced by the states at variance. 
European states have accordingly, thus fax exhibited no indina- 
tion. “to agree to have recourse to permanent commissions of 
conciliation, composed chiefly of nationals of third states, free to 
press thdr recommendations before being apprised of all the 
rdcv^t facts, or before being made fully aware of the precise 
theories and contentions of the opposing countries. 

^ Treaty to Avoid or Prevent Conflicts between the American 

btetes, signed at Santiago de Chile, 3May 3, 1923,a together with 
the mpplementaxy and amendatory provisions of the General Con- 
vention of Inter-American Conddiation signed at Washington, 

convention between Gennony and Bdgiuin, xmtioUed 
XX, documents, 27. Sec hi this connexion. A. PeaTcc Higgins, 

"1”’' 28. According to Artide K: “SWling nay 

cont^, the Pennanent Conciliation Commission shall lay 
In rei^ “* “y provide for both parties being heard. 

unless it decides rmatumonsly to th^ntmij-, 
the provraons of Chapter m (Inlcrnationd Comnussions^f 
of 1 O'*?. «>o Pooae Settlement 

* Pnued staio Tnaty Saia. No. 7S2. 
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January 5, 1929, deseives attention. They reflect in part a different 
theory. The former of these conventions known as the Gondia 
Treaty, in honour of the memory of its author, the distingmshed 
Paraguayan statesman, Dr. Manuel Gondra, was a multi-lateral 
arrangement for the use of commissions of inquiry. Moreover, 
there were reserved from its operation “questions affecting 
constitutional provisions”. The Gondra Treaty, having rather 
slowly won the approval of a large number of American H^ublics 
was deemed to ofler a solid foundation for the new and broader 
plan set forth in the Convention of 1929. 

“To the procedure of conciliation” are to be submitted all 
controversies of any kind without reservation, which have arisen 
or may arise between the contracting parties and which it may not 
have been possible to settle through diplomatic channels.^ This 
procedure” once under way may be interrupted — and “inter- 
rupted only” by a direct settlement between the parties or by their 
agreement to accept absolutely the decision €x osguo €t hono (rf an 
American Chief of State or to submit the controvCTsy to arbitear 
tion or to an international court,* The commission of mquity 
provided for by the Gondra Treaty is transformed into one ra 
conciliation.* It is to be composed of five members, all 
American states. Bach Government appoints two 
time of convocation “only one of whom may be a natioi^ otto 
country”. The fifth is to he chosen by common a^^ t)y tuose 
already appointed and performs the duties of President. 


1 Artidc X Sec also Artidc XV. 

» ^de S^Dcdated Dr. Arroyo Paiojo, of Venaad^ “ 
before the Oommission on Concdiation a iwl 

States on Coned.at.on end Arb.trat.on ■•The Gondra 
eoncd.ntoiy method, smee the eonnmss.oiis wind, it cn^ ore not antaonwa 
pose to the parties m discord the tenns of a settlement. Artiidfi “The 

^ ‘ Athdc IV of Conventmn of ^y 8. 1028. tte 

ffTtftll be chosen hy oommon accord by those alrea4y r«*nreseated on ihe Com- 

duties of President. However, a citizen ^ 

nussionmaynotbedcctcd 

member, for reasons which it may reserve to 

be appomted, with the mutual consent of the ^ designation shaD 

^tiflortionofthisreftisal. 3^ the fedure of^sneh 

Timde bv the President of an American B^ulhc not mtecsted 


the Government or Govemmenls on eadi tdahons ma. dl** 

Residents of Amencan States whidimamtam the same r 

Parties to the diq>ute ” 
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was made ia an earlier article} and “to notifying the other Party 
ohereof inmediatdy”. By the convention of January 5, 1929, 
these permanent commissions are dothed mth new and important 
powers. By the terms of Artide HI, “they shall be bound to 
exercise condliatory functions, dther on thdr own motion when 
it appears that there is a prospect of disturbance of peaceful rda- 
tions, or at tJie request of a party to the dispute, until the C5oni- 
mission referred to in the preceding artide is organized.” 

In explanation of the plan Mr. Hughes ded^d; 

“ We desire to have some peimatient otgamzaldon that could do, perhaps, what 
this Conference has endeavooied to do in connmdon with an masting incident, 
namdy, to bring the paities into accord. In order to achieve that result and not 
to disturb the Gondxa Treaty or to embarrass our relations by multiplymg 
xnachinety without actually pioducmg a hdpful result, we thought we would give 
the petmanent commisaums condliatory authority, pending the organization of 
the commission of inquiry. 

“ Then we thought that as ndther party might ask under the GondraTreaty for 
the creation of a commission of mquixy, we should at least have some conciliatory 
process available. Therefore we recommended that the permanent commissions 
established under the Gondra Treaty could of thdi own motion endeavour to 
cfiect concihalion. If that is followed by the institution of the proceedings sug- 
gested by the Gondra Treaty, well and good; then there will be machinery for 
investigation and conciliation. But in any event, if there is an exigent cose, when 
there is a chance of a disturbance — a prospect ^ a disturbance ^ peaceful rela- 
tions— there should be in esdstence some machinery of conciliation.”^ 

Hie American states, parties to the convention of January 5, 
1929, thus appear to contemplate under the conlingendes there 
spedfied, the exerdse of good offices by a diplomatic body on 
which the states at variance are not necessarily r^resented as the 
nomml pxdiminaiy to the use of a commission of conciliation. In 
it is only when one of the diplomalic commissions fails to 
bring about accord within the brief period before the commission 
of condliation is organized, that the latter shall have an oppor- 

^ Statement made on January 8, 1929, before the Commission on Concihation of the 

tc^tional Conference of American states on Conciliation and Arbitration. Mr. 

lies also said; '*Must mvcstigation always precede conciliation? In our sub- 
ttec we thought not. Of course, very often, perhaps most of the time, invcstlga- 
M precede conciliation, but it may happen that the parties could he brought to 
a without the long and expensive inquiry whidti would be necessary in following 
“ uuie conclusion the procedure of die Gondra Treaty, These is no reason why, 
4 can be brought to a settlement, it should not be done. There is no reason 
'd not have moduncry for that purpose, in the interest of peace, or why we 
long inquiry, perhaps into n very compheated problem, before oonciba- 

Uil.” 

•nents before the same Committee of Dr. Varela of Ururuay, of Dr. 
and of Dr« Alfaro of Poxiama* 
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of Article 4 of the drait oonrention, bi.t, 'sre again repeal the process ofpadSc 
Etticmsnt nomallr begins Tvith inrestigatiozi and ts contoraed TrithconcSiahasL*' 

He added: 

“In regaTd to tbe commissions provided for in Aztides 2 and 15, ihe dsft 
esdeavonrslogh^ to their condlistoivactiontbegzeatcstaxniditiadeaadeSectire- 
tvissibls bv antborizin? them to oroceed. as cncans of oosdhslioiL at anr 


moment Clver lasir oigamzaiaon, is w sav, dcioic javou^iiuuu, uuiuig u, 
or finallv alter the investigating procedure Ini been dosed- la the first snd 
second cases, the iatervenCon of the commission vriU be purdy oplaond aad*^ 
deoesd on the opinion trhich is formed regaidmg the opportunilj' oficred b; a 
given moment for rcclxmng the trial of conchiation. 

‘‘^dtber does it fbc ndes of procedure for these csses/’^ 

Declared Mr. Hughes, the delegate of the United States on the 
same Coznimttee: 

“lix Artide 4 rre said piccisdy that the commission vdneh vadd be crested 
-ondcr -Wde 2, to wit, the Gonto Treaty commissioii, should be atUfa g^ to 

.... * » M* rc.T-._fc _£fc^-. Wft filSD StStSu 


m me sccona paisOTipa o* i - 

eacesi-oTir to brine the parties into accord by conciliEtory mrasBr& A na then 
•R’c stated in the tWrd patagiaph of AiHele 4 that at a ce^ 
coataanlated br the Goadra Treaty had reached the end fh^ 
to sec if they co old not bring the parlies into aecorf. AH B “ m 

of t>eacsfnl settlement. In tning to create a 

teriiiacaHties involved Tvhatever. But if other psi^- -mshed to ™ 

inquiry into the facts, that is the privilege of the paiiy. diatmquiiy 


.Accordingly, dther party, by rejectmg^ 

^r,r, hrfniT about accord nrioi to mvestkation, may a«a“ 


to consider a.ny concUiatory enacavouK 

fact the product of fuDest investigahon. to 

nartv -ward off. or present itseilf fimn being ^ 

nroposals for settlement recommended by fbe commissi 

‘stage of its vrork. attention. Under 

Another feature of the convaition descr^^^ ^ 

the Gondra Treaty, two MontevHeo. 

nent, were to be established at agents 

and were to be composed of the thw "^™^^ons were to be 
longest accredited in those the request for 

“Siited to recaving &om the ^^^jsjon 


“limited to recavmg nom wic ““^“"''rZ-Tfforwlnchpm^'® 
a convocation ofthe Commission of Inqmry 

S siateaisat oa Bid ^***“^3 193 

s Z^SmTitatvSesies,So,752, 
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was made in an earlier article) and “to notifying the other Party 
thereof innnediatdy”. By the convention of Jannary 6, 1929, 
these pennanent commissions are dothed with new and important 
powers. By the terms of Artide HE, “they shall be bound to 
exerdse condliatory functions, either on their own motion when 
it appears that there is a prospect of disturbance of peaceful rda- 
tions, or at the request of a party to the dispute, until the Com- 
mission referred to in the preceding artide is organized.” 

In explanation of the plan Mr. Hughes dedared: 

“ We desire to have some permanent organization that could do, perhaps, what 
this Conference has endeavoured to do in connexion Tnth an existing incident, 
namdy, to hrmg the parties into accord. In order to achieve that result and not 
to distorh the Gkindra Treaty or to embarrass our relations by multiplying 
machinery without actually producing a helpful result, we thought we would give 
the permanent commissions oonciliatoTy ai^hority, pendmg t^ organization of 
the commission of inquiry. 

“ Hien we thought that as ndther party might ask under the Gondra Treaty for 
the creation of a commission of inquiry, we should at least have some condliatory 
process available. Therefore we recomm^ded tlmt the permanent commissions 
established under the Gondra Treaty could of their own motion cndeavoux to 
cfTect conciliation. If that is followed by the institution of the proceedings sug- 
gested by the Gondra Treaty, wdl and good; then there wiU he machinery for 
investigation and conciliation. But in any event, if there is an exigent case, when 
there IS a chance of a disturbance — a project of a disturbance of peaceful rela- 
tions— there should he m existence some machinery of conciliation.^’^ 


The American states, parties to the convention of Jannacy 5, 
1929, tirus appear to contemplate under the contingencies there 
specified, the exercise of good offices by a diplomatic body on 
which the states at variance are not necessarily represented as the 
normal prdiminaty to the nse of a commission of conciliation. In 
it is only when one of the diplomatic commissions fails to 
tong about accord within the brief period before the commission 
of conciliation is organized, that the latter shall have an oppor- 


January 8, 1929, before the CommissiDn on Concdiation of the 
ccmational Conference of Amencan states on Conciliation and Arbitration. Mr, 
also said. “Must investigation always precede conciliaUon? In our sub- 
we thou^t not. Of course, vcacy often, perhaps most of the time, investlga- 
an conciliation, but it may happen that the parties could he lixought to 

out ♦ the long and expenave inquiry wldch would be necessary in following 

if conclusion the procedure of the Gondra Treaty. There is no reason why, 

whr u brought to a settlement, it should not be done. There is no renson 

shouMiT 1 "°^ machinery for that purpose, in tlie interest of peace, or why we 

bon perhaps into a very compUcated problem, before concflin- 

Committee of Dr. Varda of Uni£uay. of Dr 
of Cuba, and of Dr. Alfaro of Panama. 



nc 


Intemauonal Dispute Settlement 


C03vanssi0NS of inquiry, etc. in disputes 107 

tunity to function. The brevity of that period may, however, serve 
to give to the permanent diplomatic commissions small oppor- 
tunity for service. 

Two American states have recently agreed to have recourse to 
conciliation as one of the means of adjusting a grave conflict 
between them. By a protocol of January 8, 1929, Bohvia and 
Paraguay, accepting the good offices of the Intemalional Confer- 
ence of American States on Conciliation and Arbitrarion, agreed 
that a commission of investigation and condhation should 
“establish the facts” produclive of the conflicts which have 
unfortunately occurred between them.^ The function of the 
Commission is “to investigate, by hearmg both sides, what has 
taken place, taking into consideration the allegations set forth by 
both parries, and detennining in the end, whi^ of the parties has 
brought about a change in the peaceful rdations belween the two 
countries”." Once the investigation has been “carried out”, the 
commission is to submit proposals and endeavour to settle the 
incident amicably under conditions satis£a<^iy to both prtM. 
If this proves to be impossible, the commission is to ^ 
report setting forth the result of its investigation and the eflorts 
made to settle the incident.^ Moreover, the commissi^ is em- 
powered, in case it is unable to effect conciliation, to 
both the truth of the matter investigated and the responsibiliti© 
which, in accordance with international law” may 

result of the investigation.* The commisaon is furthCT autw^^ 

“to advise the parties concerning measures designed to prev 
a recurrence of hostilities ”.® . . 

A significant feature of the convention is the - 

the exercise of the conciliatory function m the 
posaJs for settiement shall follow, ratha thm ^ 

simultaneous with, the work of the 

noted, the successful exCTOse of that by 

necessity of a report by the commi^on J^^^bamssmg 
it of facts and conclusions of law which „nother respect the 
to one or both of the states concerned. •nrilKnimess of tb® 

invention is of special mterest. It marks the 

1 The Jartemationel Conference of Ajnencan ®” Conoilietion and 
(WasWngton, Decfimter 10, lfl28-njaniiaiy 5, ^bpulation 

* Second stipiflation , Surfh stipulation 

bostflxties wd to sto^ 
ou 
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contractmg parties not only to have recsonrse to a comioissioii of 
iiicpiiiy and conciliationj hut also to pei'mit that hody^ under a 
specified contingency, if its condliato^ endeavours have 
failed, to act in a quasi-judidal capadty. The convention thiw 
registers agreement to submit to inquiry and conciliation, and if 
need he, to something akin to arbitration, ail before a tingle body 
'whose members are described as ** delegates” of the stat^ 
appointing them, and respecting whose competence in the law no 
requirement is laid down. 

Treaties of conciliation are designed primarily for use in sitim- 
tions where statesmen axe reluctant to have recourse to judicial 
tribunals of any kind. That reluctance may slowly sink into a 
much-desired desuetude. Before it does, however, fordgn offices 
axe burdened 'with 'the task of determining how the recommenda- 
tions of conciliators may be most wisdy utilized. Already, as has 
been noted, 'there appears to be a cleavage of opinion. 

According to 'that which prevails in Europe, the recommenda- 
tions of a coxnmistion of contihation should be the product of an 
investigation duddating questions at issue, and observing a pro- 
cedure calculated to devdop and disdose the contentions of the 
opposing states. Conversdy, a state should not be exposed or 
subjected to the recommendations of such a body until such an 
investigation imder such conditions has been completed. In point 
of procedure, conciliation tiiould follow dose in the wake of 
arbitration. According to opinion in America, as reflected by the 
General Convention of Inter-American Conciliation, a commistion 
of concihation should be encouraged to investigate everything; 
but it should not be obliged to do so bdbre pressing its recom- 
mendations, Moreover, its labours for accord may, 'under certain 
conditions, wdl be supplemented or rather preceded by the 
unfettered endeavours of a body of diploma'ts. In a word, 
conciliation should be permitted oftentimes to follow in the wake 
of mediation. Europe would safeguard a state against a mere 
weight of condliatory opinion dealing harshly with its pretensions 
by minimizing the danger of recommendations ha'ving a political 
rather than a factual or legal basis. America, on the other hand, 
would seemingly welcome any recommendations serving in fact 
to produce accord. It would minimize the likelihood of unfair or 
^Jureasonable proposals, as wdl as the actual dangers derivable 
from^ those of such a diaracter, rdying upon the freedom of the 
aggric\"ed state to disregard or ward off recommendations con- 
temptuous of its equities as a sufficient safeguard therefor. It 
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remains to be seen wliich of the two theones is to make the stronger 
appeal to the nations of the world. 

In another respect, conciliation deserves attention. The readi- 
ness of particular states to agree through bi-lateral treaties to have 
recourse to this procedure for the solution of grave difierences 
which, howsoever described, they are rductant to submit to 
arbitration, may depend in port upon the nature (in pomt of 
nationality} of the individuals in whom is lodged the condliatoiy 
function. When a Gommission of conciliation takes the form of a 
joint commission comprised exclusively of nationals of two 
opposing states, confidence in its recommendatioDS may be greatly 
enlianced. Moreover, if such a body be a permanent one, those 
states may become disposed and even alert to utilize it as a con- 
sultative agency to pass upon tlie probable effect of proqjecstive 
conduct of the one party upon the mterests as wdl as rights of the 
other. Tliey may, in a word, ^vilIingly mvoke its aid to safeguard 
themselves agom^ actual harm to be anticipated from conduct 
not forbidden by mtemational law, yet none the less provocative 
of conflict. If there be, for example, a Mexican-American mteri^ 
or a Canadian-American interest deemed worthy of conscCTanon 
and devdopment, permanent jomt commissi^ of eonc^on 
may offer a practicral means of cjhecfcing acts which, howeverlawrui, 
are none the less contemptuous of such interest, and my do i 
grievous harm. Both at Montreal in Sqptemb^, 

^vana m February, 1928, the distinguished 

American Society of International Law attentate ^ 

unique service which it Hes within the powCT 

commissions of concihation to renda in h i,ot^j>(iimtiI 

states.^ The potentialities of concihation me i^ _f rtjgjj 

Stesmen become rductant to entrust the pretensions of 

own countries to their own countrymen. 

calculated to suffice to enable opposing states to ^ 

sdves a solution of their differmcffl, 

contemplated bythe Bryan treaties for^Ad^^em 

1 See “The Pathway of Peace”, an -ubhahed m vdrm 

the Bar Association, at Montreal, Kew 

lC^«Syl 6 ^^aqr 20 . 1 fl 28 ).W»h^ 
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offer a practical instruineatality for amicable adjustment. The 
absence of recommendations as well as the freedom of l^e parties 
to disregard the reports of commissioners may be esqjected to 
strengthen the appeal of such bodies. 

Secondly. If amicable adjustments be sought through conciliation 
rather ^an through a commission of inquiry on the one hand, or 
a judicial tribunal on the other, every reason demands that the 
recommendations of conciliators embody the most equitable and 
enlightened proposal for a final settlement of the controversy, and 
hence one not lightly to be rejected by either party thereto. The 
probability that a proposal will attain su<^ a character must 
depend in large degree upon the terms of the treaty confiding 
authority to tiie condliators. Are they to exercise their good 
offices with the fireedom and in the spirit of mediators, or are thdr 
endeavours to be the fruit of prescribed investigations ? The 
question calls for the impartial conclusions of those responsible for 
the^ treaty policies of interested states. 

Thirdly. As between two states having a spedal community of 
interest which may be seriously impaired by the unrestricted yet 
not unlawful aetion of either, conciliation exercised through the 
agency of an essentially joint coxnmissioh representative of both 
states may prove to be a usefiil means of safeguarding that interest 
and of averting conflict. 
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States may see accidents as deliberate provocation and some provocations may be 
explained as accidents but true accidents seldom lead to intemadonal crises One 
which did, the most senous of this century, came about when the Russian Fleet 
bombarded British fishing trawlers in the North Sea in 1905 Ihe case is examined 
for ''rules" govemmg the accident^cnsis nexus 


ACCIDENTS AND CRISES: 

THE DOGGER BANK AFFAIR 


by 

Richard Ned Lebow 


On 24 January 1978 a cnppled 
Soviet satellite canymg a nuclear re- 
actor reentered the earth's atmoi^ihere 
over northwestern Canada and scattered 
radioactive debns over a wide area Hie 
spacecraft was a naval reconnaissance 
satellite of the type that the Soviet 
Union has used for 10 years to spy on 
the movements of the U S Fleet Its 
disintegration in the vicinity of a major 
^pulation center could conceivably 
have been calamitous as its reactor is 
reported to have contamed 100 pounds 
of uranium 235 Fearful of the reper- 
cussions of such an incident the Soviets 
provided the technical information re- 
cuested by the United States once it 
had determmed that the sateUite's orbit 
M begun to decay According to a 
White House official "The real signifi- 
once of this episode is that this was the 
irst nuclear related crisis in space, and 


It brought forth Soviet cooperation and 
mformal preparations to deal with a 
potentially senous atuation 

The di^tegration of the Soviet satel- 
hte was at least the third such incident 
of Its kind and satellites are by no 
means the only possible source of acci- 
dents with grave mtemational implica- 
tions ‘ The close proximity of Soviet 
and Amencan Fleets around the world 
and their frequent harassment of each 
other cames an even greater potential 
for a senous nushap Nor can one 
altogether ignore the possibility of a 
nuclear disaster caused by the accidental 
or unauthonzed launchmg of a missile 
or other delivery vehicle The chance, 
however remote, that any of these 
might come to pass compels us to 
consider carefully the political ramifica- 
tions of senous accidents What kmds of 
acadents are likely to lead to an acute 
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confrontation’ What kinds of accidents 
are likely to be resolved by quiet 
diplomacy’ Can we learn anything 
about accidents that will enable us to 
reduce the risks to peace associated with 
them’ This article will explore the 
question in a case study of the Dogger 
Bank incident, the most serious mterna* 
tional crisis triggered by an accident in 
modern times 

Before proceedmg with die study it 
IS necessary to acknowledge that the 
meaning and operational significance of 
accidents are highly subjective and de< 
pend almost entirely upon the context 
m which accidents occur Accidents can 
be treated as deliberate provocations or, 
wee versa, by any of the parties m- 
volved The mterpretation pohcymakeis 
choose will genei^y depend upon their 
desire to avoid or precipitate conflict 

In extreme circumstances, the party 
who has been mjured may choose to 
Qcploit an accident as a casus belli To 
do so he will attempt to portray the 
mcident as a premeditated provocation 
on the part of his adversary The Amen- 
ean response to the destruction of the 
battlediip Maine in Havana harbor in 
February 1898 is a case in pomt Ihe 
imtial opmion of many nai^ ofnceis 
was that the exploson was accident^, 
they attnbuted it to fire m a cod 
bunker adjacent to a magazme, thus 
absolving Spam of any responsibihty 
But the accident occurred at a tune 
when Spanish-Amencan relations were 
severely stramed because of the feste^ 
mg rebellion m Oiba An influential 
segment of the Amencan press, mtent 
on war, portrayed the explosion as an 
act of sabotage by Spam The subse- 
quent naval court of inquiry held that 
fte exploflon was externally caused. 
President McKinley exploited the 
aroused state of puUic opmion to im- 
press upon the Sjumidi Government the 
certamty of Amencan intervention m 
Cuba unless a satisfactory settlement 
was reached m the very near tiiture As 
Spain proved unable to make the kinds 
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concessions necessaiy to mollifr 
toencan pubhc opmion, McKinley was 
forced to go to war ® 


Pohcymakeis who wish to avoid a 
conffontation may choose to desenbe as 
an accident what they know to be a 
deliberate provocation This pipy may 
permit them to sidestep a challenge 
wifliout losing Ihce or HamayT Hj 
ooimtty^ bargaimiur rotation Tb 
succeed, it usually requires die tacit 
collusion of die proti^omst’s leadeis 
vidio for reasons of dieir own dso prefer 
to treat the incident as an acodent Ihe 
Pansy mcident-<-die sinking of an 
Amencan gunboat on the Yangtze m 
December 1937 by Japanese fighter 
planes-oCTers an lUustzation of dus jdie 
Qomenon Both Amencan and Japanese 
leaders suspected that the J^ese mill 
tary had dehberately attaekk Panay m 
order to provoke a oenfrantabon he 
tween the two countnes As iiotb Gov- 
ernments wished to avoid a confironta 
bon at that time they agreed to treat 
the attack as an accident^ 

As die Paney incident suggests, the 
nation responsible for a provocation 
may attempt to dismiss it as an aoci 
dent Tills is usually done to imninuse 
the extent of the challenge conv^ed bf 
die provocation and is a cusminaiy 
means of exjdainmgawvsudiprovoee' 
turns as overflights conducted for pur- 
poses of spyuig It can also he used to 
disavow mote serious diaUenges as was 
the case m the Sussex and enses 
The Sussex cnsis developed in responw 
to die shdang by a Geman submanne 
of a Ftoich channel steamer with 
Amencan passengers ahoaid on 24 
March 1916. The "accident" oocuned 
because the German Kavy, snfiinated bf 
dieir Government^ pohey of restneung 
naval operations so as not to gj^ 
offense to neutrals, had failed to anplfr 
ment precautions designed to prevent 
attecks on unarmed passenyr 
and 
ness 
The 


had aata^ enffomgea 
on the part of stthmaime oapt^ 
<?amian Government avoided a 
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break in relations with the United States 
ty portraying the attack as an unfortu- 
nate accident and by agreeing to make 
her U-boats adhere to stricter rules of 
engagement^ 

Ihe Corfu crisis was tnggeied by an 
even more purposeftil provocation, 
mines placed by Albania m the Corfu 
Channd to discourage mantime traffic 
m waters she dauned to be withm her 
Ittnsdiction In October 1946 these 
mmes severely damaged destroyers 
SktimBFez and Vblage, part of a large 
Bntt^ force sent through the Channel 
to contest Albania's claim I&ving swept 
the Qiannd and found it free of mines 
on two earlier occasions, Britain accused 
Yugoslavia and Albania of having subse- 
quenfly layed captured German mines 
Both countnes denied this charge and 
anxious to back away from a confronta- 
tion with Bntain, suggested that the 
destroyers had struck German laid 
mines which the Royal Navy had failed 
to locate on earher sweeps. Albania 
agreed to refer the dispute to the 
International Court of Justice which 
iqiheld the Bntidi daim and ordered 
Albania to pay compensation * 

True accidents rarely cause crises Of 


me many senous international accidents 
recorded m this century only the Rus- 
M Fleet's bombardment of British 
™ng trawlers m the North Sea m 
brought the nations involved to 
the bnnk of war The failure of most 
^dents to spark crises is probably a 
notion of their ong^s, they are rarely 
seen to convey a chaiienge to which the 
^gneved state must respond. Nor do 
ey umaUy establish damaging prece- 
nts. Accidents axe generally perceived 
incidents which estab- 
^ »o n^i or expectation on the part 
responahle party to carry out 
provocations in the future 

accidents neither eon- 
precedents 

^agnificance is most often deter- 

and tJi ^ ®®*'*2* damage they cause 

the political context in which they 


occur. Before the nuclear age, the dam- 
age potential of accidents was suf- 
ficient^ limited for them to be resolved 
by a simple formula. The responsible 
state rendered a public apology, dis- 
claimed any intent of provokmg an 
incident, and offered to pay compensa- 
tion for loss of life or damage to 
property The apology, m effect a pub- 
lic affirmation that the perpetrator of 
die accident had. no right or claim to 
cany out such an acuon, protected the 
interests and baigainmg reputation of 
the injured state. An apology and offer 
of compensation was also usually suf- 
ficient to protect that country's leaders 
from political recnxnination For the 
party responsible for the accident the 
formula resolved an awkward state of 
affairs without undue loss of face By 
acknovdedgmg the accidental nature of 
the mcident he backed down firom a 
challenge he never claimed to have 
issued 

Most accidents are stiU resolved 
accordmg to this formula Complica- 
tions do sometimes arise, most fre- 
quently the result of the responsible 
state's concern to preserve what he sees 
as his legal or political prerogatives 
While acknowledging the accidental 
nature of a provocation, a government 
may be unwiUing to apologize or pay 
compensatioa because this could be 
interpreted as an admission that its 
behavior was unjustifiable. Germany, 
for example, was unwQhng to tender a 
formal apology to the Umted States for 
her sinking of the JUisitania because she 
claimed with some justification that 
the ship, which earned contraband 
cargo, was an "auxBiaiy cruiser” accord- 
mg to mtemational law and thus a 
legitimate target for her submarines 
The German Government ultimately 
satisfied the United States by issmng a 
statement regrettmg the loss of neutral 
life and agreemg to refer the question of 
compensation to a postwar tribunal’ A 
similar controversy developed m re- 
sponse to the bombmg by the United 
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States of Soviet merchant ships In 
Haiphong harbor durmg the Vietnam 
war Claiming the nght to bomb the 
harbor installations the United States 
rejected a Soviet demand for an 
apology, assertmg that all maritime 
nations had been warned that dups 
entered the harbor at their own nsk * 
The destruction of a Libyan airlmer 
over the Smai by the Israeli air force m 
1972 IS another instance vritere an 
apology was seen to prejudice a nation's 
important mterests Israd adnutted that 
her pilots, suspecting an act of terFO^ 
ism, might have been ovaizealous m 
diootmg down the plane but insisted 
that the airhner had ignored instructions 
to land Fearmg that an offer of com- 
pensation would be mtetpreted as an 
admission of guilt, the I^di Govern- 
ment offered instead to give money to 
the families of the dead passengers fbr 
humamtanan reasons The offer was 
coupled wiUi a renewed assertion of 
Israd's nght to deal with aenal in- 
truders^ 

The Do^r Bank Affair Russian 
expansion mto Mandhuna m the latter 
part of the 19th century brou^t her 
into confhct with Japan Russian pene- 
tration of Korea, which direody dial- 
lenged Japan's economic and pditxcal 
primacy in that country, brought the 
conflict to a head St Petersburg's 
mttanagence made a mockery of nego- 
tiations and Japan broke relations with 
Russia on 8 February 1904 

That very moinmg Japanese torpedo 
boats and destroyers launched a dating 
surpnse attack agamst the Russian 
Faoifia Squadron m its moorings at Port 
Arthur The attack was followed up the 
next day by a long range naval bom- 
bardment of the Russian anchorage 
When the smoke had cleared the Japa- 
nese Navy was supreme m the Far East 
They inflicted a further defeat upon the 
Russians at Chemulpo m August On 
land, die Japanese were equally success- 
ftil Their army moved mto Maiwhuna 
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and forced the Russians to retreat down 
die Liaotung Peninsula. By 14 they 
had mvested Port Arthur 
The relief of Port Arthur became 
Moscow’s most urgent objective 
General Kurojiatkm, the Russian 
Cbmxnander-m-Chief, ordered the navy 
to ready its idle Baltic Fleet for service 
in die Pacific Departure of the armada 
awaited completion of four new battle- 
ships, dunng which tune the Baltic 
Fleet, considered to he die least sea 
worthy conqionent of the navy, re- 
ceived special trainmg The detenoratmg 
nuhtary atuation m die Far East forced 
Adimial Rozhestvensky to out his tram 
mg exercises ^ort and on 14 October 
1904 the 42 dups of the hastily as- 
sembled Second Paciflo Squadron de- 
parted the Baltic port of Ubau for Ae 
10,000 mile journey to Port Arthur 
As the fleet steamed dnou^ the 
Baluo It was warned to be on the 
lookout for Japanese, torpedo boats 
disguised as trawlers vdnch were plan 
nmg an ambudi somewhere between 
The Skaw and English Channel Thu 
far-fetched notion had gained eredeoce 


a Captam Huding, tent to Oopen- 
jen sometima earlier to organise a 
ssian countenntelU&enee network 
rthng's agents, anxious to jusW 
ar expense, had reported the 
mce of sospraous vessels m 
nisfa and Norwegian harbors Rn^ 
a Japanese "souade squadron had 
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dlyiipooAn^o-Ri»affli«“ 
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that vessel of axs^ soit whatsoever 
must he allowed to get in amongst the 
fleet" Approaching merchantmen were 
warned away, often hy a shot across 
their bows Tension rose on the evenmg 
of 20 October, following receipt of a 
warning that unidentified torpedo boats 
had departed ftom secret bases in No^ 
way. Later that ni^t, Navann reported 
nghtmg enemy reconnaissance bal* 
loons.^^ 

The eicpected attack failed to ma- 
terialize and as morning broke the fleet 
steamed into the North Sea, ondnously 
shrouded by fog More alarming inteUi- 
gence came in during the day warnmg of 
floating mines and ttaeders with to^ 
pfido tubes preparing to attack the fleet 
At dusk, die cruiser Kamchatka, which 
had become separated ftom the mam 
body of the fleet repotted tihat it was 
Under attack by eight torpedo boats »Tirf 
was returning fire, Ihnety minutes later 
action stations were sounded abcrard the 
flagdiip Suvorov in reqionse to two 
flares sifted from the budge. Shortly 
thereafter die order to engage the 
anemy was flashed down the hne as 
tearchbghts revealed ^ps bardy a half 
uule away. Battiediips and cruisers 
^ened fire and kept up an intensive 
cartage for 20 minutes until the admiral 
^uld discern only a few battered 
trawlars bobbing hopelesdy ui the 
Wer The fleet steamed off concluding 
mat the torpedo boats had fled from 
the scene. 


"enemy” engaged by Russian 
^nneis was the Garnecock fleet of 
^uug boats which had left Hull for the 
ooggm Bank 2 days before and was 
tten 200 mfles northeast of the Spurn. 

were identifiable as trawlers by 
1 w ***** white and green 

hghis These lights were ptohaUy the 
ICS Slated on the bridge of Suvorov 
Jmen the &ing be^. one of the 
i^'immated by the search- 
^ “s mate 

haddock in the hope of 
ftgnaJmg thcir peaceful intent Their 


efforts were uxisuccessfel and when the 
barrage finally ceased one tiavder had 
been sent to the bottom and five dam- 
aged. Two seamen were dead and sot 
seriously wounded Fortunately for the 
fi^ermen Russian gunnery had proven 
extrem^y inaccurate * ^ 

News of the mcxdent reached Lon- 
don on Monday, 23 October. The neict 
day the M.F from Hull brought a 
deputation of fishermen to the Foreign 
Office where they produced ^elt 
spbnters to substantiate their story. The 
Wednesday morning papers earned a 
more detailed account of the inadent 
and public opinion was so incensed that 
the Russian Ambassador needed a police 
escort to leave his Embassy. Tcafalgar 
Square was filled with protesters and 
the evenmg papers demanded strong 
action. The Standard raised the question 
that was on everybody's mind was the 
"wretched Baltic fleet with its in- 
efficient commanders, its drafts of raw 
lafldsmen, its blundering navigators and 
incompetent engmeets” to be permitted 
to contmue on its journey^*® The 
czanst regime was unpopular m England 
and as more details were rdeased to the 
press pubhc sentiment was adamant m 
fevor of going after the Rusdan Fleet 
Valentine Chirol, foreign editor of The 
Times, warned the foreign office that 
"the feehng in this country is such that 
no government can tnfle with it 
The Balfour government, about to 
face an dection, was particul^y suscep- 
tible to popular pressure. However, the 
Cabinet did not act soldy in response to 
pubhc opinion. The majonty were hos- 
tile to Russia and quite prepared to 
retaliate against her fleet The Earl of 
Sdboume, First Lord of the Admiralty, 
was the most beUicose but Walter Long 
and Gerald Balfour, neither of whom 
normally displayed any mterest m for^ 
eign affairs, also urged military acuon 
unless the Russans put mto port and 
removed the officers responsible for the 
outrage ’ ^ Admiral Fiiher, who had 
recently been promoted to First Sea 
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Lord, thought xt a superb opportunity 
to destroy the Russian Pleet It *'is 
GUIS,’’ he mfonned Selboume, "when- 
ever we hke to take it ’ The King 
hunself referred to the incident as "a 
most dastardly outrage" and urged a 
mihtary response although he later 
moderated his position, fearmg that war 
with Russia would only he In Germany^ 
interest.^ ^ 

Lord Lansdowne, the Foreign Secre- 
tary, would hanre had support for any 
action against Russia he proposed But 
he was an advocate of ddtente with 
Russia and was intent on resolving the 
mcident peaceably lansdowne was 
nevertheless as outraged as his col- 
leagues and thou^t Rozhestvensfcy's 
failure to stop and search for survivors 
particulady repr^ensible He was not 
convinced of the accident^ nature of 
the mddent, attnbuting it instead to the 
Russian propensity to '^oot first and 
a^ questions later " In his opimon this 
trigger happy pohcy made a mockery of 
mantime law which Britain more than 
any other nation was dependent upon 
&>r her survive Lansdowne heheved 
that such incidents were likely to recur 
unless Russia was oomp^ed to adhere 
to the estahhshed rules and customs 
that governed mantime behavior lake 
other members of the Ckbmet he also 
believed that Bntam's reputation as a 
great power was at stake.^ 

In broadung the matter to the 
Russians, Lansdowne cabled Sir Charles 
Haidmge, Bntidi Mmister m St Peters- 
burg, hma to stress to Count 

Lamsdorff, the Foreign Minister, "that 
It is impossibie to exaggerate the 
n p^jnatiQn that has been provoked * 
Hardmge was furdier instructed to 
demand an apology, complete and 
prompt reparation and "secunty 
against the reoccurrence of such in- 
tolerable mmdents*"* Lansdowne did 
not daborate on the nature of tha 
guarantees Biitam sought and had 
orobably decided to await fte return 
of Prime Minister Balfour &om 
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Scotland before formulating more 
^eofic demands 

Replying to the Bntidi ddmaidie, 
Lamsdorff pcnnted out that Londonk 
version of events rested entirely on the 
word of some agitated fishennsn and 
that he awaited a report firam Adiraral 
Rozhestvensky. The foUowmg day, 25 
October, brou^t no word from Rc- 
diestveodry However, the Cur cabled 
his regrets and the Russian Foreign 
Office informed Lansdowne that hiU 
reparation would be forthcommg if die 
British infonnation was correct 

Balfour acnved in London shor^ 
after the Czar's cable was received and 
was immediately bnefed by Lansdowne 
They sunmsed that the Russians were 
stalling in the hope fiiat Roshestven^ 
would steam out of teach of the Royal 
Navy before the British were prepared 
to resort to military action Unwilling to 
let the hostage fleet escape die pnme 
fflunfater and foreign secretary agreed 
fliat Russia must be sent an ultunatiim 
demanding fliat RozheStvensIcy cafl at 

the Spanish port of VSgo and put ashore 

the officers responsible for the inc ident 
al ong with witnesses. The Russians were 
aign to give satisfacbon that the investi- 
gation of the incident would be com- 
plete and impartiaL^'^ 

Bdfbur and Lansdowne agreed tnat 
the ultunatum diould cany with it a 
time lumt Balfour had a longstanding 

!q«akuig engagement m Sonthamptm 

on 28 Ootober whew he woum db 

oompdled to comment on 

The Russians wew to hs ^ 

tot would he difficult to 

the Pnme Mmster could aMOune B te t 

Qi 0 ensis had been lesohed sa 

tonl. The foltonmg 

October Bellhur mfoimed the Cabmet 

S^^TBencfcendotff, the 

tolSr, would 

noxee Munster could leport one 

been accepted, or 

^ly hut not obscnrely-that 
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we cannot allow the cnminals to 
vanish into the Far East without 
inimediate trial We must not, 
however, disguise ftom ourselves 
that such words fhllmg itom the 
hps of a Prune ^nister sound 
very like a dedarabon of war and 
bring the country perilously near 
to overt hostdities 

The cabinet readily gave its assent and 
Count Benckendorff was handed the 
ultimatum that afternoon Balfour esti- 
mated the pTohabih^ of war to he 
about 50 percent,® ® 

The Royal Navy had already begun 
preparations for a riiowdown Sue 
battlediips of the Home Fleet had 
been ordered to C^bialtar and the 
reserve fleet of six batderinps was 
bdng readied for action Qruiseis were 
sent to ^dow the Russian Fleet, 
Gibraltar was put on a war footing, 
and the powerful Mediterranean Fleet 
was hurriedly recalled from the Aus- 
trian and ltdian ports it was viritmg 
By the evemng of 26 October, 28 
battledups, 44 cruisers and their 
suppoitmg vessels stood poised oS 
(hbraltar ready to mtercept the Rus- 
sian Fleet which in the graphic words 
of First Sea Lord Firiier had become 
the *ham of a strategic sandwich ® 
On 27 October, Lamsdorff called on 
^^^tdinge to warn that "he considered 
the general purport [of the ultimatum] 
to be humiliating and unacceptable to a 
Great Power Lansdowne and Bal- 
four, m ree^t of Hardmge's report that 
sftemoon, were pessumstic about the 
chances for peace. Their hopes plum- 
®eied in responre to a second cable 
from Sl Petersburg containing Ro- 
snestvensky^i account of the incident, 
^e Russian admiral claimed that his 
“«t had been set upon by two torpedo 
^ts but that he had tiled to avoid 
on the trawlers even though they 
vrere in apparent complicity with the 
torpedo boats. Lansdowne told the Rus- 
can Ambassador that the adiraral's 
V ersi on ' deemed to bnsde vrith 


improbabilities” and did not alter the 
situation.®^ 

Lansdowne and Benckendorff con- 
ferred at length exploring possible ways 
out of the crisis Paul Chmbon, the 
French Ambassador, also participated m 
these talks As the representative of 
France, Russia's ally, and the architect 
of the An^o-French Entente, Cambon 
riiaied the trust of both sides He acted 
as translator, as Benckendorff spoke 
Russian and French but Lansdowne 
knew only Engh^, and attempted to 
bridge the gap between the two men 
created by their uncomplementary per- 
sonalities "Benckendorff is too vague, 
Lansdowne too reserved,” he confided 
to his son, "and vdien 1 am not between 
them, they inhabit different planets ”® ^ 

The mam impediment to a solution 
was the Bntirii demand for an mquiry in 
yMsh Britirii officers would participate 
This was seen as humiliating by the 
Russians. Cambon nevertheless urged 
acceptance as did the French Foreign 
Minister in PaEis®° On the 27th, the 
three men agfeed that an mquiiy con- 
ducted by some august international 
body might be more palatable to the 
Czar as he had urged the creation of 
boards of arbitration at the Hague Con- 
ference The suggestion, attributed by 
Benckendorff to Gambon, was cabled to 
Lamsdorff who deverly presented it to 
the Czar as his own idea in order to 
secure the autocrat's approval® ^ 

No word had been received from St 
Petersburg when it came time for Bal- 
four to depart for Southampton on the 
monung of the 2&th The mood at the 
Foreign Office was gloomy and re- 
mamed so until a cable arrived from 
Hardinge reporting that the Czar ap- 
proved of an Internationa court of 
inquiry. A second cable contained the 
welcome news that Kozhestvensky had 
received orders to send the ships in- 
volved in the attack on the fishmg boats 
to Vigo, that the guilty parties, as 
determined by the international board 
of inquiry, would be punished by 
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Russian courts and that measures would 
he implemented to prevent further md- 
dents. In retain Lainsdoiff requested 
that Balfour give credit to Russia in his 
speech for having expressed its prompt 
regrets and offering to pay proper com- 
pensation*^^ 

Upon Us amval at Southampton 
Balfour was handed a tdegram reporting 
the Russian capitulation Much rdieved, 
the Prime Minister deleted those parts 
of his speech whvdi were the equivalent 
to a deUaiation of war and tdd 
good news to die cheering crowd ^ 
The Royal Navy temamed on a war 
footing until her cruisers had "escorted" 
Rozhestvensky's fleet half way down 
the coast of Africa. 

The Dogger Bank criris is suggestive 
of ssvecd. hypotheses with respect to 
the origins of aeddent crises. *niB fltst 
of diese pertains to the intensity of flie 
provocation It would be reasonable to 
expect that the pbhbcal pressures on 
poheymdeers to demand satisfection 
would be directly proportional to the 


loss of life damage to property 
caused by the aeddent However, the 
magnitude of an aemdent appears to be 
a poor predictor of cnsis The Japanese 
attadr on Ranay, the Israeli attadc on 
Liberty and the Israeli strafing of the 
jwiitan contmgent of UNEF in 1967 all 
resulted in considerable lore of hfe hut 
did not trigger senous crises The Rus- 
sian bombardment of British travdersin 
the Dogger Bank killed two men and 
wounded six but led to such a crisis. It 
is conceivable, of course, that a midear 
accident could cause so much damage 
dial it woifld lead to a senous crisis 
independent of other considerations. 
The movie Fail Safe was based, not 
onmalisticany, on this premise 

A more important indicator of c risis 
seems to be flie injured party’s peic^ 
tan *at the provocation is likdy to be 
lepeated Acadenls are usually reen as 
OM *ot affens But if an acotot a 
belwed to hwB awen because 
less epB»m ptocedmes or msntbetent 
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concern to avoid it the uguied party 
may eondude (hat an apology is no 
guarantee against repedtioD That oa 
tion may demand, as did Bntam in the 
Dogger Bank crisis and fhe United 
States m the Sussex crisis, that their 
protagonist implement pzoredurss tte- 
signed to prevent a recurrence cS die 
incident and pnnirii those req^KumUe 
Poheymakere in the country tesponriUe 
for tte accident may find either demand 
to be pditii^lly unacceptaHe. In such 
circumstances a senous cnsis can easily 
devdop 

Judgmg fiom Dogger Bank another 
important detemdnant of aeadent 
crises is fhe effect of die hundeut upou 
the percewed vital mterests of die in* 
juied state. To the extent that an 
important mtetest or commitment « 
threatened, pdu^nndfiers are more 
likely to treat the accident as a dial 
lenge flian would odietvnse be the case 
Thus Lansdowne and Balfour perceived 
Roriiestvensky's behavmr as mdicauve 

of Russiah lack of cancan fbrmantirae 

laws and customs^ fiie enforcement oE 
wtadh they bdiwed to be essential to 
the commercial mterests of the Bnt^ 
Eraidre. Thor vrere also inftmaeed W 
Roahestvonri^'s assertion Aat Brim 
and Bntidi flriung vessds had aeWy 
parhopated m an attack on 
Fleet, a chaige 

stand unchallenged wthoUt ^ 
promising Bntaink tatetnatioiial poa 

final coBsidetation, and caeno^ 

„torottodncttei.Bthsp«es^ 

state ot relatioas betwero 
dtseted by the 


aprooai»ri~.“---- , 
nS and embarousajl 
be forgotten » 
mure idaaons barn M® 
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chacactenzed Isy hostility there may be 
more suspicioii that the provocatioii was 
intentiomd and more pressure ftom pub* 
he opinion to take a confrontatoiy 
stand In such situations pohcymakeis 
are also likdy to ponder the possible 
negative repercussions of a low key 
response upon their bargasning reputa- 
tion. Ihey may perceive a greater need 
to disiflay tou^ess as a result Hiis 
was certmnly true of the British at 
Dogger Bank and the Anencans in the 
Sussex ciuis Both sets of poUcyxnakers 
briieved diat a weak response on their 
part would only encourage fiirther 
transgressions agamst their interests. 

AU of the precedmg observations 
point to die conduslDn that the mean- 
ing of accidonts is bodi highly subjective 
ud quite malleable. The interest of the 
hijuted state will detemnne in the first 
place vdiether a given incident is inter- 
preted as an accident or a deliberate 
provocation. Our examples suggest that 
eidier interpretation can be made to 
shde in almost any instance If an 


incident is petceived as accidental, its 
origins and the underlying state of 
relations between the countries involved 
will then determine whedier or not it 
precipitates a crisis Accidents, there- 
fore, are not events which compri par- 
ticular responses but embarrassments or 
psqpottunines which policymakers may 
seek to ignore or exploit m keeping with 
then interests. 
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STATES AND THE UNDERTAKING TO ARBITRATE 

Hazel Fox* 


I INTRODUCTION 

The institution of arbitration, on one view, derives its force from the 
agreement of the parties; on another view, from the State as supervisor 
and enforcer of the legal process The contractual obligation of both 
parties enables the settlement process to override national differences in 
law and procedural obstacles which exist in local courts On the other 
hand, a State's junsdiction over its territory and nationals provides an 
independent supervision of the settlement process and effective enforce- 
ment of decisions made according to law usually this exercise of juns- 
diction IS direct through the State’s own courts, but in arbitration it is 
earned out through the alternative process of reference to an arbitrator 
and recognition and execution of the arbitral award ‘ 

These two bases, the autonomy of the parties and the judicial super- 
vision of the State as sources of the authority of arbitration are given 
varying weight in national legal systems in relation to domestic arbi- 
trations ^ The great expansion of international commercial arbitration 


• Director of the British Instituie of International and Comparative Law, formerly Fel- 
low of Somerville College, Oxford This paper is based on ihe Freshhelds lecture given, at 
the invitation of Professor R M Goode, Director, Centre for Commercial Law Studies, 
at Queen Mary College London on 8 June 1987 I am grateful to Professor Bin Cheng and 
Lawrence Collins for their comments on an early draft 


J David, Arbitrage dans fe commerce mternattonal (I9S2, Eng translation 
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nationa disputes as to which national courts will be called to settle any dispute which may 
anse This factor may well justify the desire to be free from the particular constraints of 
miionai laws and lead us to analyse the award as being a product of the free will of the 
parties 

Ralston Law and Procedure of international Tnbunals 
HP/ ^ of Imernationat Arbitration L Simpson and 

. '^t'ttTWfroiiof Arfirfm/ion, Lan and Practice (1959) Fbr international commercial 
^ Betg, The New York Arbitration Contenrion of 1958 (1W1), 

Paulsson, intemattonai Chamber of Commerce Arbitration (1984), Rcd- 
mIJI k# Lnu and Practice of intemattonai Commercial Arbiiratton (1986) See 

**°'**’ FMrtior of Commercial Arbitration m England 


n imtuaie is an extreme example of the autonomy of the parlies, 

rmi tn'titution not subject to an> of the Formalities of the Italian Code of 

an •*« enforcement cannot he effected h> an award hut onl> on the basis of 

c»nli.icl to drbtiratc A Ki^%, ProbUmes dc /lurr de / Arbitratie, Vol T 


1 


{IWlWtCLO 




■£:: jrrirErr _ ■ v > :r j - ia gT !>■ - Tac s:ia:ii_» 
rci -?g :za5rr irTDza ^lac Ssss :rsc ^ ^ —czm. ^- 

:a:arn src^sr: =r rasjirSrcrsier ^rr ^ 

3 JT Cam rc Arrrr-riy*-: jacce a> rases a >sg. a> asaE^siJT— 

^*Kr3r:2r‘«^Cj£ascznrrar:5 3E:^Ei33c^-'lisE3a^__ — 

i ”2^ 'C j 5- As rC3- ^ksz. _SisS5s^ 

L Arniacax-". or 



■TT'-.’iiccrai y< -it- "tJ 

raSaaiXu as=sjsf?:^3=:fig^’^g=^^ i^-cg 


■^arr^acoKi 





s" IP5? SF^I-c'C— 



International Dispute Settlement 


1S5 


January 1988] States and the Undertaking to Arbitrate 3 

the arbitration for pre-award attachment measures (as is the case m an 
arbitration conducted under the ICSID Cbnvention rules),* on the 
other, the enforcement powers of the State are made available through 
Its courts to back up the effectiveness of the arbitration process (as the 
English court did in the Rena K) ^ 

I propose to look at the working of these two sources of authonty for 
arbitration as they apply to a State as party to inter-State arbitration and 
to international commercial arbitration with a pnvate party These 
problems are frequently addressed by a definition of the State so as to 
exclude State-trading entities and render the latter subject to the full 
ngours of pnvate law Another method is to distinguish activities of the 
Stale in the exercise of sovereign power, de jure mperu, from those of a 
commercial nature, performed m the market place, de jure gesttonts. I 
propose, however, to address the problem in a broader, different way. I 
want to examine what obligations are invoked in the undertaking to 
arbitrate and to see if the content of these obligations is the same for the 
State as party to international arbitration (whether inter-State or com- 
mercial) as for the pnvate party to commercial arbitration. For the pur- 
poses of the discussion the term State is limited to the State as a direct 
party and excludes separately incorporated State-trading entities Even 
without them the position is complicated by the fact that today the State 
may itself or through its departments of State be a party to commercial 
arbitration and that a pnvate party may, by means of mixed claims com- 
missions — and the Iran-US Claims Tnbunal is the latest version — have 
Its pns'ate claims taken up by the State and presented through an inter- 
state arbitration 

To illustrate the difference m a State's undertaking to arbitrate from 
that of a private party, two specific areas of law will be examined* first, 
the State's attitude to enforcement of the award and the relationship of 
Its consent to arbitration to its consent to proceedings in local courts 
Second, the extent to which a State's consent to arbitrate has binding 
effect on claims of its nationals submitted by the State to inter-Statc 
arbitration 

First, however, it is useful to consider in a general way the expec- 
atjons of States concerning arbitration based on their use of the process 

over the last 50 years 
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It IS not possible m the space available to support the argument by 
examination of the various types of arbitration to which a State is party 
One area relates to arbitration cases with a private party concerning 
settlement of oil and other concessions and investment disputes such as 
the ARAMCO^ BP, TOPCO and LLIAMCo cases against Libya, Kuw^ 
ait v Amtnoil, Framatome and Elf Aquitame^^ and arbitrations held 
under the ICSID Convention " Another relates to ad hoc inter-Statc 
arbitrations on boundary disputes in cases like The Rann of Kutch,^^ the 
Argcntinc^Chile Frontier Award, or under dispute settlement clauses 
relating to the interpretation of treaties as the French US Air Services 
Arbitrations^^ or the Young Loans Arbitration in respect of German 
external debts after the Second World War However important and 
distinct in legal character these arbitrations may be, they do not contra> 
diet the general point to be made They are relatively few, always of an 
optional consensual character and dependent on the continuing co-oper- 
ation of the State in the arbitration proceedings if an effective award is 
to be achieved There arc also, of course, institutionalised methods of 
State arbitration for specific types of disputes, as for example human 
rights under the European Convention In so far as these institutiona- 
lised methods involve automatic participation of the State, they consti- 
tute an exception and thereby a contrast to the general position now to 

be considered . 

The expectations of States differ very considerably from those oi pn- 
vale parties who resort to commercial arbitration Here it may be as we 
to remember that, unlike the situation of the private party who choo^ 
flexibility of the arbitral process as an escape from the strict r^ui 
ments of litigation, arbitration in any form is for ^Ute aio 
liberty, an acceptance of constraints from which it is otherwis 
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international proceedings are instituted by some form of arbitration 
clause There is not today and never has been any general method of 
compulsory adjudication at the international level The absence of a 
court with international competence over States was remedied by the 
establishment of the Permanent Court in 1921 after the First World 
War, now replaced by the International Court of Justice set up after the 
Second World War But as is well known the junsdiction of that Court 
was and still is dependent on the consent of the parties (The complaint 
of the United States in the recent judgment on the ments in the case of 
the Military and Paramilitary activities against Nicaragua brought by 
Nicaragua against the United States was precisely on the ground that no 
consent by the parties to the Court’s junsdiction had been proved to 
exist, Nicaragua had never completed the process of ratification necess- 
ary to Its acceptance of the compulsory jurisdiction of the ICJ, it forgot 
to send the necessary telegram and in any event the United States had 
expressly revoked its acceptance of the Court's jurisdiction as it was (or 
so It maintained) free to do three days before the Nicaraguan appli- 
cation was filed The International Court found against the United 
States on both grounds; it held that there was sufficient evidence of 
Nicaragua's consent and the purported revocation of US consent was 
ineffective 

The Optional clause, Article 36(2) of the Statute of the Court, intro- 
duced a form of compromissory clause, unilaterally a State might in 
advance confer by declaration some general or limited jurisdiction on 
the International Court which, if matched with a similar undertaking of 
another State, generated jurisdiction The practice of attaching reserva- 
tions to a State’s acceptance of the Court’s jurisdiction and the require- 
ment of reciprocity of commitment have considerably reduced the 
effectiveness of the Optional clause as a basis for compulsory adjudi- 
cation The construction of the terms of States' acceptance of the 
Court’s junsdiction has led to a great increase in preliminary objections 
relating to the junsdiction of the Court Of the 71 cases before the Court 
from 22 May 1947 to 31 July 1985, 46 judgments and 18 advisory 
opinions have been given. In 27 of those preliminary objections were 
taken as to jurisdiction or admissibility Nor has the number of States 
>villing to accept in advance the Court’s jurisdiction increased As at 31 
July 1985 only 46 States out of a possible 160 or so had accepted the 
compulsory jurisdiction of the lO and many of these attached reserva- 
tions as to subject matter and duration The United States has since 
Whdrawn its acceptance 
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In many respects, therefore, the Permanent Court was>-{ind its suo 
ccssor, the International Court, even more so, remains~an institutiona- 
lised arbitration tribunal rather than a court It has the attnbuccs of a 
court in that it is a permanent institution staffed by judges drawn from 
countries other than those of the parties and has a statute and rules of 
procedure which the parties take no part in drafting But it resembles an 
arbitration in that the parties initiate the proceedings by consent, arc 
entitled each to have a judge of their own nationality, and in the absence 
of international machinery — the recourse to the Security Council under 
Article 94 of the UN Giartcr is too political a measure to be of much 
legal assistance — the execution of the judgment very much depends on 
the parties’ good faith A recent revision of the rules appears to increase 
the control of the parties, it is now possible for a dispute to be heard in a 
chamber of the Court, the members of which are appointed by the 
Court after the President has ascertained the views of the parties as to its 
“composition” 


II OBLIGATIONS CONTAINCD IN THE UNDERTAKING TO ARBITRATE 


So much then for States’ general attitude towards arbitration of inter- 
state disputes let us now examine more closely the content of the 
undertaking to arbitrate and the extent to which it depends on the two 
sources of authority, the autonomy of the parties and judiaal super- 
vision of the Slate The undertaking to arbitrate in arbitrations between 
private parties involves three major commitments 
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irate is valid according to its proper law it will give effect by staying local 
proceedings Such a stay is mandatory where the agreement is not a 
domestic arbitration agreement within the meaning of section 1 of the 
Arbitration Act 1975 The same remedy is available to enforce the 
second undertaking where a party m disregard of the arbitration agree- 
ment seeks to commence legal proceedings in relation to the arbitrable 
issues and the court, by declarations as to the status of the agreement to 
arbitrate or as to the jurisdiction of the arbitrator and by supervision of 
the appointment and conduct of the arbitrator, will support the arbitra- 
tor m the carrying out of the arbitration Finally, when the award is 
made a limited right of appeal is available and the court will by summary 
procedure or by action on the third undertaking, the promise to honour 
the award, convert the arbitral award into a judgment so that a party 
may obtain its recognition and proceed to enforce it by all measures 
available for execution of judgments of the English court ^ 

B Between States 

The position with regard to the three commitments in the undertaking 
to arbitrate is rather different in international arbitrations between 
States As has been seen there is not today and never has been any 
general method of compulsory adjudication at the international level. A 
State which makes the undertaking to enter into an arbitration knows 
that nothing but good faith and the general principle, pacta sunt ser- 
vanda^ holds It to the arbitration There is generally no external auth- 
onty which can make an order compelling the State to submit to the 
arbitration Even where a junsdiction clause is construed by the Inter- 
national Court to confer jurisdiction upon it, a State which disagrees 
may flout the order of the Court, as the United States has done in the 
Nicaragua case No legal sanction follows under international or munici- 
pal law The sole deterrent is the disapproval of world opinion Simi- 
larly, there is no method by which a State can be restrained from 
resorting to legal methods of settling a dispute other than the agreed 
arbitration Indeed the second commitment to settle the dispute exclus- 

Boyd, irffm, as lo remedies for the first undertaking p 9 and Chap 30. 

21 undertaking p 21 and Chap 12 and for the third undertaking p 30 and Chap 28 

ii * I Intcmational taw as applied by Internationa! Courts and 7>i- 

fmernottOMof Judicial Law (1986). pp 724-726 Rosenne, The Inter- 
nari^n o/ Justice ( 1957) p 82 The unilateral withdraw at of a State from continued 

m *n arbitniion after consenting to the setting up of the arbitration tribunal, as 

irai Opmnts case and the Btirnimi Oasis arbitration terminates the arbi- 

fld>dratOT s powers, these truncated arbitration^ present a serious chal- 
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ivciy by arbitration may not be one recognised in international arbi- 
tration The International Court of Justice, anxious to encourage parties 
to settle their disputes by whatever means they choose, has held parties 
to be free, whilst engaging in proceedings before the Court, at the same 
time to refer the dispute to the Security Council (US Diplomatic and 
Consular Staff in Tehran case),^ to a regional process of settlement (the 
Contadora process in the Nicaragua^VS Military and Paramilitary 
casc)^^ and to bilateral discussion (Aegean Sea Continental Shelf case) ^ 
These are bilateral solutions pursued as an alternative to arbitration 
But international law also countenances unilateral acts, however 
unfncndly, to persuade another State to yield m a dispute, always pro- 
vided they do not amount to threat or use of force or illegal reprisals ^ 
Finally, the content of the third commitment to honour the award 
appears to differ from that in the private party’s undertaking Whenever 
the latter is required to comply with the award in good faith by his own 
efforts, a passive role is also envisaged, should he default, of subjection 
to local courts’ powers so far as necessary to enforce the award In an 
arbitration between two Slates there is no question of submission to a 
third authority, each State undertakes to excrasc its own powers to 
execute the award and should it lose to accept the exercise of the mher 
party’s State powers for the performance of the award Whilst the Cov- 
enant of the League of Nations imposed a general obliwtion "to carry 
out in full good faith any award that may be rendered” it is usual tor 
most arbitration agreements to contain a spcafic article under which inc 
contracting States agree to accept the award as final and binding an 
also undertake "to take such measures as may be requisite carqj o 
the arbitral award” In mixed claims commissions it ts usual * 
detailed provisions for the time, date and manner msttnee! 

claims The Mexican-US Claims Commission of 1^. ^ 

requires the Commissioners to determine the value of any propc y 
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which a restitution order is made and gives the respondent State an 
option, to be exercised within 30 days of the award, to pay the value 
rather than restore the properly On occasions States seek a declar- 
ation of the legal position in the first instance from the arbitrator, leav- 
ing the parties themselves to agree the method of carrying out the 
award For instance, m boundary arbitrations it is usual for the parties 
to provide for a technical commission to carry out the demarcation of 
the boundary m accordance with the award.^^ Whilst a State is possibly 
under obligation to give effect through its national laws and courts to an 
award to which it is party, the cases to date have revealed obstacles of 
incorporation into national law and of political allocation of resources ^ 
The practice has been to leave to the government of the State itself as a 
matter of discretion the decision as to the means of performing the 
award 

In this connection the secunty account established at a third State’s 
central bank under the Algiers Accords in January 1981 between Iran 
and the United States which effected the release of the US Iran hostages 
in Tehran provides possibly a unique precedent In that case the secunty 
account was initially funded in advance of the arbitration of claims 
between the States by $1 billion of Iranian assets frozen in the United 
States awards have been paid out of that secunty account which, in 
accordance with the provisions of the claims settlement agreement 
between the two States, Iran has replenished on two or three occasions 


28 In ihc General Claims Commission between Mexico and USA set up by Convention 
signed at Washington, S Sept 1923, the contracting States undertook “to give full effect’* 
to the dcasions of the Commission, that the result of the proceedings of the Commission 
'^cre to be a "full, perfect and final settlement of any such claim upon either government", 
and as regards their nationals every such claim to be treated “as fully settled, barred and 
henceforth inadmissible, provided the claim filed has been heard and deaded'* (Art VIII) 
Article I\ provided that a balance between the total amounts awarded to the nationals of 
each State having been struck, a lump sum in gold coin or its equivalent was to be paid at 
Washington or the City of Mexico to the government of the counto m favour of whose 
ciliiens the greater amount might be awarded A H VeWer, The Mextean Chims Com- 
Mission 1923^1934 {mS) 
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when the account has fallen below S0.S billion* to date that lepfenish- 
ment has been out of actual interest 
It IS, therefore, plain that an undertaking to arbitrate may hai e oiffcr- 
ent connotations for a State when enga^ng m mter*State arDitiatioa 
than for a pnvate party to commercial arbitration. X^liich of these con- 
notations applies when the State itself becomes a part> to intemadonal 
commercial arbitration*’ This question is particularly re]e\a]it when the 
scope of the undertaking is considered as regards proceedings in local 
courts 

in EXTENSION OF UNDERTAKING TO ARBITRATE TO CO\»ER LOCAL 
COURT PROCEEDINGS 

A private party's undertaking to arbitrate is an exception to the general 
compulsory jurisdiction which some local court is entitled to exerdse 
over him. As demonstrated, this is not The position for the State A 
State's undertaking to arbitrate is a restnclion on freedom Is the Stale s 
undertaking when given as a partj’ to commercial arbitration confined 
therefore, to consent to comply with the arbitration process or does it 
extend to acceptance of the junsdicuon of local courts to support the 
arbitration? Once again the basis of arbilrauon is exposed Oeatiy if the 
undertaking to arbitrate rests solely on consent of the parties and mat 
consent is interpreted in the same way as a State's undertaking to arbi- 
trate in inter-state arbitrations, it deprives the proceedings, the^ima- 
tor and the award of the support and enforcement procedures ot locai 
courts 


A. State Invnuntty 

Do these supervisory and enforcement powers of 
when a State is party to a commemal arbitration m o 
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before and after judgment For the adjudication stage English law 
required express consent by an authorised agent of the Slate to be given 
direct to the court after proceedings had begun — m other words an 
express submission ^ After judgment a further express consent to 
execution was required ’’ Under such an absolute rule the consent to 
refer a dispute to commercial arbitration, even though made m writing 
and confined to an existing dispute, was insufficient to constitute con- 
sent to the local court’s jurisdiction or waiver of the State’s immunity 
The rule of absolute immunity has been modified in the last ten years, 
extensively as to the adjudication stage* less dramatically for the 
enforcement stage The broad justification for the modification has 
been that a State expresses its consent to local jurisdiction by engaging 
in trade, entering into transactions with close connections with a par- 
ticular country, and that it is artificially narrow to require the consent to 
be express, in the face of the court and only to be given at a time after 
proceedings have been commenced in respect of the particular dispute 
On the basis of this philosophy legislation of the United States, Great 
Bntain, Canada, South Africa, Singapore, Pakistan and Australia has 
restricted the immunity before national courts in two ways These laws 
have redefined the conditions of waiver and submission sufficient to con- 
stitute consent of the foreign State in the eyes of the local courts 
Second, they have identified a number of transactions in respect of 
which the plea of immunity may not be raised The commercial trans- 
action IS the best known non-immune exception, but for present pur- 
poses the exception which makes commercial arbitration non-immune 
and subject to proceedings in local courts in respect of the arbitration is 
the most relevant 


B Section 9 of the State Immiintty Act 1978 

Provisions relating to waiver of immunity are to be found m all of the 
nationa legislation and the extent to which they render non-immune 
procce ings relating to arbitration agreements depends on their word- 
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mg which differs Section 9 of the United Kingdom State Immunity 
Act 1978, however, specifically deals with the effect a State's agreement 
to arbitrate may have on immunity ^ By that section, *Vhere a State 
has agreed in writing to submit a dispute which has arisen or which may 
arise in arbitration the State is not immune as respects proceedings in 
the courts of the United Kingdom which relate to the arbitration" 

This section appears to effect a massive imputed extension of a State's 
consent to local proceedings On the widest construction of the section, 
the agreement to arbitrate removes State immunity from proceedings in 
respect not only of commercial but of non-commercial matters, in 
respect of foreign awards as well as English and from proceedings lo 
enforce the award Such a construction produces the paradoxical result 
that a State by express consent to arbitration renders itself more subject 
to the adjudicative and enforcement powers of the local courts than 
when it expressly submits by wntten agreement under section 2 of the 
1978 Act to the junsdiction of the English court itself It would further 
appear to defeat the function of the arbitral process as a different and 
alternative method of dispute settlement to litigation and to disregard 
the intention of the State which consents to arbitration precisely on the 
basis that it is not itself and does not wish the dispute in which it is 
involved to be subject to local courts’ junsdiction 

Such a wide construction highlights sharply the tension in the two 
bases of arbitration which 1 have been discussing On one view, a State 
as party to an arbitraUon consents solely to the first base, the 
obl.ga«o«i to “toply with the award The widely obsery^ —y of 
the State from enforcement proceedings m the local courts pm 
second base, the judicial supervision of the ® 

any operation in an arbitration to which a State is a party A Stett ra 
ri over into private law arbitration the f T.f no wS 
arbitration and its status as a litigant in local courtSr-that is, n 
ment except by the State itself or, at least, with its consent 

On a second view, however, commercial 
modem novel process, it provides a process pn- 

of commercial obligations Just as foreign courts enforce agains f 

37 FSIA 1976. s 1605(a)fl) and a 1610(a)(1). UK 10 

.hat State 
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vate party an arbitral award more readily than a judgment obtained m 
his h^e court, so by the State’s consent to arbitration foreign courts 
are enabled to enforce awards in circumstances where tney would by 
reason of immunity refuse or be unable to enforce judgments obtained 
in their courU‘«’ In the light of the tension between these two 
approaches it is now necessary to examine more closely the detailed 
arguments for and against a wide construction of section 9 of the UK. 
/^ct 

First, the section contains no express limitation to proceedings relat- 
ing to arbitration of commercial matters. Had section 9 followed Article 
12 of the European Convention on State Immunity 1972— and one of its 
purposes was to enable HMG to ratify that Convention — U would 
have restneted the proceedings to those relating to “commercial or civil 
matters” By omitting to do so, it theoretically covers all arbitrmion, 
domestic and international, relating to non-commercial matters or 
States the distinction has great importance, many disputes with private 
parties arise by reason of the exercise of governmental power, or 
involve mixed issues of commercial law and public law It is in this sensi- 
tive area that a State may consent to settlement by arbitration where it 
would adamantly oppose reference to a local court To impute automa- 
tically submission to the local court by reason of the consent to the 
agreement to arbitrate is to endanger States’ willingness to consent to 
any third party process of settlement The 1958 New York Convention 
on Reciprocal Enforcement of Arbitral Awards recognises the signifi- 
cance of the distinction between commercial and non-commercial 
matters by allowing States to limit the obligation of their courts to give 
effect to foreign awards “only to differences which are considered 
as commeraal under the national law of the State making the declar- 
ation” 

40 This approach is supported by Delaumc (1983) 38 Arb Jo 34, (1981) 75 A 1 1- 
786, and Lord Denning in a case decided prior to the Stale Immunilj Aci 1978, That Eur- 
ope Tapioca Services Ltd v Co» eminent of Pakistan 11975] 1 \V L R 1485 

41 388 Hansard, H L Debs, cols 52-55, 17 Jan 1978 Article 12 of the European 
Contention on State Immunity provides 

(1) Where a Contracting Stale has agreed m wntmg to submit to arbitration a dispute 
which has arisen or may anse out of a civil or commeieidl matter, that State may not 
claim immunity from the junsdiction of a court of another Contracting State on ihe 
lemtor) or according to the law of which the arbitration has taken or will talc place 
in respect of proceedings relating to 

(a) the validity or interpretation of the arbitration agreement, 

(b) (he arbitration procedure, 

(c) the setting aside of the award, 

unless the arbitration agreement otherwise provides 

(2) Paragraph 1 shall not appiv to an arbitration agreement between States 

42 The section does not apniv to arbitration agreements between Slates s 9(2) 

4“* Art !(3) 
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Despite the application of section 9 to non-commcraal matters, arc 
there other inherent limitations which reduce its scope*’ The second 
omission appears to be any limitation of the section to English arbi- 
tration Is an undertaking by a State to refer a future dispute to arbi- 
tration outside the United Kingdom, and for which the proper law is a 
foreign law, within the section so as to constitute consent to proceedings 
in the English court'’ Dr Mann considers the section c\tcnds to foreign 
awards ** Although, as far as I know, the point has not appeared in any 
English reported ease, this disregards the additional requirement that 
the English court will require a jurisdictional connection between itself 
and the arbitration agreement, such as England being the place of arbi- 
tration, which would rule out such extreme situations Certainly in the 
United States, where, under ihc FSIA 1976, section 1605(a)(1) permits 
waiver **cilhcr expressly or by implication**, the ease law after some 
hesitation has emphasised the need for icmtonal links with the US 
courts and refused to construe a waiver of immunity in respect of one 
jurisdiction as waiver to all jurisdictions ’**' On this analogy consent to 
arbitration m England may constitute consent to proceedings in English 
courts but consent to arbitration elsewhere will not Section 9 of the UK 
Act should, tlicrcforc, be interpreted as removing immunity only in 
respect of agreements to arbitrate in England. Even if rcslnclcd to Eng- 
lish arbitrations, it is necessary to know for what type of proceedings 
relating to the arbitration immunity of the State parly to the arbitrMion 
agreement is removed Docs the section permit proceedings in 
lish court to enforce the award without the consent of the State Mao 
section 9 once again followed the wording of Article 12 of the 
Convention there would have been no ambiguity Article 12 exp > 
limits the local court proceedings to those rclattng to ^ , 

mlcrprctalion of the arbitration agreement, arbitration P"’®® . 

the sctt.n6 as.de of the award When the B.II was 
House of Lords the relevant clause contained an “^at 

stating that the section did not apply to proceedings ^ ™ „„ 

of the award Such a hm.tat.on would seem to been m 
with the general approach which tvas the State to their 

measures and to require a separate express consen^y ^ 

application The section in its final version, ^^unity 

additional sentence ” Docs this mean that section 

44 F A Mann (1979) 50 B Y I L 43. M 

45 RSC,Ord 11,949 Wflnwnrf.H C Debs. col 409 1 284 (SONY W80). 

46 VerlmdcttBvv 

aOirmcd on oilier grounds 647 F M 3M (2d Dr ofCmnea 

Manme Intenittuonal Nominees of In & 29, Sulbvin (19831 

1095 f2nd Ore 1981) Sec Kohnle (1981) 14 N Y U 
I8TCX Int LJ 329. Opant(1986)3Jo Inl Arb 61 

47 3S9 Halonrrf. H L Debs, col 75. t7 Jan 1978 
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for proceedings relating to arbitration not only to matters ansing before 
or during the arbitration but also to the recognition and enforcement of 
the award*? On one view, the omission of the words does not alter the 
limitation of proceedings relating to the arbitration to the pre-award 
phase The Act, it is argued, maintains the distinction between the adju- 
dicative and enforcement stage of proceedings section 9 and the 
removal of immunity by agreement to arbitrate relate to the adjudica- 
tive stage Section 13 deals with the enforcement stage and subject to 
the exceptions in subsections (3) and (4) expressly prohibits the court 
from giving effect to the award or the property of a State being subject 
to any process for the enforcement of an arbitral award. Only written 
consent under subsection (3) is sufficient to waive the immunity from 
enforcement Accordingly, on this view the implied consent of section 9 
is limited in its effect to proceeding relating to matters before or during 
the arbitration 

On another view, a more restneted view of section 13(2)(b) is taken, 
namely that it is concerned with the prohibition of attachment of State 
property to enforce an arbitration award except by written consent or in 
respect of property for the time being in use or intended for use for com- 
mercial purposes On this view, section 13 provides no bar to enforce- 
ment of arbitration awards, merely a limitation as to the property which 
may be attached Certainly Lord Wilberforce, m the committee stage, 
argued against the inclusion of the bar a State’s entry into an arbitration 
clause should constitute implied waiver from execution unless express 
reservation to the contrary was made The net result on this view is 
that English courts may recognise arbitral awards and enforce them but 
only in respect of property of the State in commercial use. This is cer- 
tainly the view of Dr Mann Professor Crawford, who advised the 
Australian government in the preparation of its legislation on State 
immunity, considered the construction of the UK section not free from 
doubt He recommended that the Australian Act should make the 
matter plain ^"That Act accordingly contains a wide provision clarifying 
most of the ambiguities in the English statute— by section 17(1) a State 
which IS party to an arbitration agreement is not immune from the rec- 
ognition and enforcement of an award made pursuant to the arbitration, 
wherever the award was made/’ The Australian Act also limits sec- 


'tS Wnnwrrf H L Comm .cot 1524 
40 (l<lT<))50nYl L *3 5S 

^0 Ausiratiin Commission Report No 24 rorci(m Siaic fmmumu (19S4) 62 Set 
iI^Trippt(l0S2)<>Mona»itiUni\ LR 104 
51 Section 17 provider 

( 1 ) Where n foreien Stale « a parit to an agreement to tubmii a dispute to .irbiir ation. 
then, to pn% inconMMcnt proMMon in the *itrccmcnl. ihe forcipn Si.*ie n not 



J48 


International Dispute Settlement 


16 International and Comparative Law Quarterly [Vol 37 

tion 17 to non-immunc matters so presumably it excludes non-commer- 
ciaf matters Under this provision a State which consents to arbitration 
consents to proceedings being brought against it to enforce the award in 
local courts anywhere in the world The second basis of arbitration is 
imputed from consent to the first basis, agreement of the parties to arbi- 
trate 

It IS important not to Jose sight of the principle of the matter in the 
legislative history and points of statutory construction Unilateral legis- 
lation of single States expanding the meaning of consent and non- 
immunc situations, ns the Australian section and the widest construction 
of section 9 of the 1978 Act puiport to effect, cannot alone alter the 
international rule of mmuntiy A foreign State may disregard such 
unilateral provisions if contrary to international law There is some sup- 
port for a more limited rule in the draft convention on junsdicuonal 
immunities which the International Law Commission has been prepar- 
ing for the past seven years and which had its first reading in 1986 The 
draft article adopted by the Commission contains the three limitations 
initially set out in Article 12 of the European Convention, immunity is 
removed only in respect of civil or commercial matters and only m 
respect of proceedings in local courts which have a sufficient jurisdic- 
tional nexus with the arbitration (the arbitration either being held on the 
territory within the local court's jurisdiction or subject to its law) 
Finally, consent to arbitration is not construed as removing immunity 
from the enforcement stage of the arbitral award. This rcinstatemcn 


immune in u proceeding for the cxcreisc of ihc supennsory jurisdiclion of a courl m 
respect of the arbitration including a proceeding 

(a) by way of a case stated for the opinion of the court, 

(b) to determine a question as to the validity and opera 
to the arbitration procedure, or 

(c) to set aside the award 

^^(a) apart from the operation of subpara 

foreign State would not be immune in a proceeding conccramg a (w 

event, and to arbitration about the 

(b) Ihc foreign Stale is a parly lo an agrccme nl 1° in the agree 

transaciion or event, then subject in any m consistcm j iro^^^ ^'^^^ ^ 
raem. the foreign State is not immune of an award made 

nition as binding for any purpose or for the 
puisuont to the arbitration, wherever the award was made 

52 -rf one Slate chooses to lay down fthido (KOI 

evidence that those limits are generally accepted by States / K 

AC 244 260. per Lord Wilbcrforcc 

53 Art 19 of Ihc draft articles provides maotinwtitmgwilha 

C/feel of an arbitrauon agreciiimf If a State *"[*'! |?JJ’,“o°|fdiffci«iices i*>*""* “ 

& natural or jundicalpenmn to submit to atoet™ ,„vol.c 

(rammcieial contraetj (eml or commercial matterl. «« 
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by the International Law Commission of a treaty rule adopted in 1972 
provides fairly strong evidence that the international law m this area is 
more restricted than the provisions contained in the UK and Australian 
legislation 

In the absence of a clear statement at international law of the rule, it 
will only be when a majority of States comply with national legislation 
such as the Australian and UK provisions that one can say with certainty 
that there is sufficient State practice to show that the international rule is 
accurately expressed in the terms of the national legislation A moder- 
ate assumption of the supervisory function over both the adjudicative 
and enforcement stage of an arbitration with territorial connections with 
the local junsdiction is the rule most likely to obtain the approval of 
States It gives, after all, some weight to the second basis of arbitration, 
the judiaal supervision of the arbitral process, yet preserves the widely 
observed immunity of the State from enforcement in local courts It 
would be wrong to allow a party to a commercial arbitration, just 
because it is a State, to disregard that second basis altogether which, as 
discussed, is part of the inherent nature of the arbitral process and upon 
which much of the effectiveness of modem arbitration depends A com- 
promise solution has to be sought by which the first basis of arbitration, 
autonomy of the parties, is employed to identify and give independent 
force to a limited and agreed version of the second basis It is here that 
jurisdictional links to one particular system of local courts and the com- 
mercial nature of the arbitration are all-important If in the arbitration 
agreement the Slate consents to the applicable law as English law, or to 
the arbitration being held in England and identifies the arbitration as 
relating to commercial matters, it is a small extension of that express 
consent to hold it subject to the supervision of the English courts for the 
purposes of the arbitration proceedings whether before or during the 
award 

Such moderate assumption should not, in my view, extend to attach- 
ment of Slate assets before or after the award At the present stage of 
the development of commercial arbitration and States' growing co-oper- 
ation I u^uld not extend that judicial supervision beyond recognition of 
the award To dismantle State immunity from enforcement in respect of 

immunitv Trom jurisdiction before a court of another State which is otherwise comne- 
leni in a proceeding which relates to 

(a) ihc \alidiiy or inicrpreiaiinn of ihe arbitration ngreemem 

(b) the arbiiration procedure, 

(c) Ihe selling aside of the award 

unless the arbitration agreement othcnvi^c provide^ 

U N G A Official Records, 4lst Session, Supp No lOfAMI/lO) Chan J! nn s .51 
reprinted (IVS7) 26 I L M 625 Sec also An IHfg) of ihe draft Resolutions on lunsd" 
InMiluic of Intcm^lional Law, prepared hv Professor 1 !)rownt» 
f 62 Insi I L Ann 9S, lOI 
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Icdgement that the arbitration relates to commeraal matters In the 

J^^honT’ Pnvate parties in drafting arbi- 

tration clauses with States are well advised to include express wafverof 

adjudication and enforceLnt proreed- 
mgs m the local court ^ 


FV MIXED CLAIMS COMMISSIONS AND 
ARBITRAL CLAIMS TRIBUNALS 

The second illustration of the working of the two bases of arbitration is 
drawn from one institutional form of international settlement which has 
a long history and recent developments suggest it may have particular 
relevance for commercial arbitration That institution is the mixed 
claims commissions of the nineteenth century which in time led to the 
mixed arbitral tnbunals set up under the peace treaties of the Fust 
World War The earliest commissions are to be found under the Jay 
Treaty of 1794 between Great Bntain and the United Slates to settle the 
boundary and war claims outstanding after the War of Independence 
Although the commissions were interrupted by disagreements between 
the English and Amencan commissioners, their enquiries into the facts 
and elucidation of principle aided the final settlement, the United States 
paying £600,000 in three annual instalments for the “confiscated debts” 
owed to the British, and Great Bntain £2,330,000 in respect of 533 sep- 
arate awards made to US nationals for loss of vessels and cargoes ^ 
Further mixed commissions were set up by States, m particular to settle 
claims of their nationals for loss ansing out of war or civil disturbance, 
this procedure was used against France after the Napoleonic wars, for 
US and Bntish claims against Mexico (1838 and 1868), Chile (1883 and 
1886), Venezuela (1869 and 1903), Peru (1904), m settlements mvolving 
Germany after the First World War, and again in claims of the United 
States against Mexico (1923 and 1924) ^ The most recent example is the 
Iran-US Claims IVibunal which, in addition to dealing with direct 
claims between the two States and dilutes as to interpretation of the 
two declarations contained in the 1981 Accords of Algiers, confers juns- 


dc la 


54 52 Consolidated TS 7A3Mooit,rn(emattonaIAdjudtcattom,VoJs l^*A.^ 
PradellcandN Poluis,/t«i«i/<ierAr*iir^^eswifffnonofffl*«(2ndc^.V^Lw * 

55 VcraijL tntemattonal Law in Histoncal Peispeatve Pt Vllt ‘ ..s 

son and Foa op cm supra n 1 ai Chaps 1-4, Doizcr "Macd Oaiim Coww 
Encyclopaedia of Public Int L 146. Ralston, op 2a Paris. 

Rccuetl dcs dcastons dcs Tnbunaux arbitraux mixtes insritules par les ira 

Vols 1 - 10 ( 1922 - 1930 ) 
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diction on the Tnbunal to deade claims (including counterclaims ansing 
out of the same transaction) of nationals of the United States against 
Iran and claims of nationals of Iran against the United States.^^ Termi- 
nology is not always exact The institution has developed over the years 
with the inclusion of neutral members in the composition of the com- 
mission either at a second stage or throughout; in this form the institu- 
tion IS usually described as an arbitral claims tnbunal There has also 
been an extension to individual claimants of some nght of participation 
in the proceedings 

In all these commissions and arbitral claims tribunals some common 
features are observable In all proceedings the claim of injured nationals 
is espoused by the State which enters into a treaty to settle the dispute 
with another State The treaty between the States is more in the form of 
a submission than a compromissory clause — ^the subject matter, the tri- 
bunal, the law applicable are all agreed 

The subject matter of the dispute is broadly identified, though its pre- 
cise scope often remains a fruitful source of argument in cases coming 
before the commission US Secretary of State Pickering complained that 
the Jay Treaty “in effect made the United States the debtor for all the 
outstanding debts due to British subjects and contracted before the 
treaty of peace” 

The composition and procedure of the tribunal is agreed, though 
again some flexibility is left to the tnbunal which may by administrative 
decisions taken early on in the proceedings lay down general guidelines 
as to the disposition of the claims 

The law applicable is international law supplemented in some 
instances by special rules on which the parties agreed — as did Great 
Bntam and the USA in the Washington Rules on the duties of neutrality 
for the Alabama Claims ^ The ongin of the treaty for settlement by a 
mixed claims commission or arbitral tnbunal is the inadequacy of local 
law to compensate for the loss suffered (no, or inadequate, provision for 
damage from war, civil disturbance, or act of State is usually to be found 
in local laws) and the recognition by the contracting States that a stan- 
dard external to local laws is required to provide compensation It is a 
well-established pnnciple that diplomatic protection of aggneved 


Onims Settlement Declaration. 19 Jan 19SI . repnnied (19S1) 20 1 L M 230 
^ Simpson and Toic. op at supra n 1, at pp 10-12, 3Wl; Burchard (1927) 21 
A J t L 472 

5*1 Secretary of State PicXcnng to Minister of US in London. 5 Teh 1799. Moore, on 
5Mpr*i n 54. Vot 3. at p 170 

59 Mixed Claims ComtniSMon US and Germ3n>. Admimstnitisc Decisions and 
Opinions to 30 June 1925 (1925) Borchard (1925) 19 A J I L 133 
5n Treats of Washington. R Mas 1871, An.VI, 143 Consolidated TS 146 149 
Moore op at supra n 54, Vol I (1S9R) p 
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nationals is precluded as long as the remedies available under domestic 
law have not been exhausted by the pnvate party 

The relationship of the jurisdiction of the commission or claims tri^ 
bunal to that of local courts is a vanablc one 

Some treaties specifically exclude the role requiring exhaustion of 
local remedies, others define the circumstances in which it shall be appli* 
cable The Algiers Accords setting up the Iran~US Claims Tribunal con- 
tain both types of provision. Claims arising under a binding contract for 
exclusive sole junsdiction of the competent Iranian courts arc excluded 
(Article 11 1), whilst claims referred to the Arbitral Tribunal are treated 
as transferred with the consequent effect that they are '*to be considered 
excluded from the courts of Iran or of the United States or of any other 
court” (Article VII 2) 

Othci treaties provide a nght of appeal to the arbitral tribunal (as in 
the London Agreement on German External Debts 1953, from the 
mixed commission to the arbitral tribunal)*^^ or a right to obtain a ruling 
on the interpretation of the treaty rules from the arbitral tnbunal (as 
domestic courts of the contracting States might do under the Austro- 
German Property Treaty 1957) ® 


A The Position of the Individual Claimant 

A common feature to all these procedures is that the States are the 
ties Although in the commissions under the Jay Treaty and 
nineteenth-century mixed commissions the individual ms 
file his claim and the sums awarded were qualified by refcrcnre 
claim, ultimate control throughout was retained by 
were conducted by agents appointed by the two States V 

until after the First World War for individuals to 
the commission, participate in oral proceedings, ®PP® rf,rectly pte* 
be represented by counsel « Claims by individuals ^ 
sented in the mixed arbitral tribunals set up ® s^biected to a 
after the First World War but only after they had ^ 
clearing system of national offices of the coun^ Id thV Aagl^ 

German and Gcrman-Italian Tribunals the nafiona* 

these represent only a fraction of the claims s 


[195911 C J 1953, Arts 28(fl. 3K >’ 

‘ 62 London Aercamnt on German 
333 U N T S 2 Simpson and Fox, f 

63 German Bundcsgesetzbiatl 1’® ” „_102 

64 Simpson and Fox, op al supra n 1, al pp W-w* 
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clearing system.®® After the Second World War the London Agreement 
on German External Debts set up a complicated three-tier system of 
appeals to which individuals had somewhat limited rights ®® Claims of 
less than £250,000 in the Iran-US Claims Tnbunal are to be presented 
by the government of the national concerned, claims in excess may be 
presented by individual claimants but the agents of the two States are 
present throughout the hearing with a nght of audience 

It IS unwise to refer to the Iran-US Claims Tnbunal as a modem illus- 
tration of claims commissions without at the same time noting Its novel 
features which distinguish it from previous inter-State arbitrations 
Reference has already been made to the parties' establishment in 
advance of a secunty account out of which private parties' claims could 
be paid The General Pnnciples in the first declaration for the Algiers 
Accords of 17 January 1981 between Iran and the United States (which 
effected the release of the hostages) also emphasised the intention to 
achieve a settlement of outstanding private law claims as well as public 
international law claims against either State Principle B stated that “it 
was the purpose of both parties . to terminate all litigation as 
between the government of each party and the nationals of the other 
and to bnng about the settlement and termination of all such claims 
through binding arbitration" To this end the terms of reference of the 
Tnbunal included claims of US nationals against Iran and of Iranian 
nationals against the United States for debts, contracts (including trans- 
actions which are the subject of letters of credit and bank guarantee), 
cxpropnation and other measures affecting property nghts The appli- 
cable law provision also does not disregard the pnvate law aspect of the 
arbitration, the Tnbunal being directed in Article V to decide “all cases 
on the basis of respect for law, applying such choice of law rules and 
pnnciples of commercial and international law rules as the Tribunal 
determines to be applicable". 

The settlement of claims through the Iran-US Claims Tribunal pro- 
vides an example of the fusion of State and pnvate party claims in one 
procedure. An increase in demand for such a procedure is to be 
expected if States deliberately use their pnvate law either by suspension 
of local remedies or change of substantive rules as a response to per- 
ceived illegal action on the international plane by another State. Any 
solution of the international dispute will then necessanly require a 
settlement of pnvate claims which have been generated in the course of 
the dispute 

65 Wuhler, 'Arbitral Tribunals** 1 Encjclopaedia Public Int L 146 

66 See reference at supra n 62 

67 C1**inis Settlement Declaration supra n 56. Arts 111(3) Vi(2) 

6S See D Uo>d-Jones The Iran-US Qnims Tnbuml Pmalc Rtphts and Slate 
Rc^pon^ibrlitj* m Litbeh (Cd ) op cti supra n ‘12. at p 51 
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This increasing fusion of State and private party claims in one pro- 
cedure before an arbitral claims tribunal leads back to a consideration of 
the basis of arbitration and the scope of the undertaking to arbitrate 


B Relaaonsfnp of Arbitral Claims Tribunals to Local Courts 

It will be important to clarify the relationship between such claims tri- 
bunals and local courts if private law claims are increasingly to be 
referred to them Is the authority of such an arbitral claims tribunal 
based on consent of the parties or the judicial authority of the Stated Is 
U the agreement of the two Slates which gives legal force to the 
decisions of the tribunal or the combination of the judicial powers of 
two States^ So far as the first base is concerned» does the consent of the 
State bind its national in all circumstances in respect of any claim that it 
may seek to bring in local courts whether within the State or a third 
State? As regards the second base, whilst international law permits and 
third States must recognise the exercise of judicial authority of a Slate 
within Its territory or over its nationals, does international law require 
similar recognition by a third State of a settlement by bilateral treaty 
between two States of the claims of their nationals^ If it docs, in the 
absence of a treaty with the third State or impJcjncnting legislation, how 
arc the courts of the third State to be satisfied of the validity of the 
awards and jurisdiction of the arbitral claims tnbunaP Even if so satis- 
fied, may those courts still reject the decisions of such tnbunals, as iney 
do m respect of foreign judgments, on grounds of fraud ^ « 

the award being contrary to public policy or opposed to natur j 

It may be helpful to illustrate these questions by an example ^ 
time of the US air strike on Libya the SOjciMcm 

Libyan assets in the United States Suppose a US national tnw m ^ 
land to recover a loan owed to him by a Libyan 
suppose, subsequently, the United States and ^.bya^ J” 
claims to arbitration, must the English court isco .gneral terms 

Now I appreuate that I am posing the whether 

that no answer is possible TTie terms of ‘bfUS freiang order,^ 

Its ambit includes the loan arrangement be jj5 national 

nationals, the proper law of the ”Lch “equ.^ 

has exhausted local remedies in Libya, are underlying interests 

dation But in broad terms you can see the underiy. g 

involved * ,„Hwidual whose claim is the subject 

There is first the situation of the individual 

69 For a recent case 2Scpl 
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of political settlement between States If he refers his claim to the arbi- 
tral claims tnbunal set up by the two States, then arguably he has per- 
sonally submitted to its jurisdiction and any award will bind him 
finaU> But supposing he does not do so but wishes to continue with his 
action in the English court^ Suppose, indeed, aware of the uneasy rela- 
tions between their governments, the parties expressly chose to make 
the contract of loan subject to the jurisdiction and law of England To 
what extent is the US national Ejected by the treaty of settlement 
between the United States and Libya*^ Is the arbitration treaty anything 
more than an agreement inter alios*> The private party is not a direct 
party to the treaty and the espousal of his daim by means of the treaty 
enabling it to be brought before the tnbunal is a matter of discretion for 
the State and not of nght on the part of the national claimant Certainly 
English law provides no remedy to such a claimant whereby he can force 
the UK. government to take up and present his claim against another 
State or any remedy to enforce the payment over to him for any sum 
awarded or recovered by the UK government in respect of his claim 
under such an arbitration agreement 

Has the US national a nght to exhaust local remedies in Libya or to 
continue with his English suit and to oppose the conversion of his claim 
to local proceedings into an arbitration claim^ 

The original claim may either be grounded in private law on the con- 
tract or, if the Libyan court can be shown also to have jurisdiction, in 
international law on a denial of justice from the Libyan courts for failure 
on Libya’s part to observe minimum standards in the treatment of 
aliens It is generally the latter type of claim which States refer to arbi- 
tral claims tribunals although the root cause of dissatisfaction often 
arises from some breach of contract due to disruption of normal busi- 
ness relations between the countnes From the point of view of the pri- 
vate litigant either type of claim domes from the laws of one or other of 
the States parties to the arbitration States arc free to change such laws 
Is the reference to arbitration equivalent to such legislative action so as 
to defeat any continuance or initiation of proceedings in the local court 
to give effect to the nationnl’s claim’ This raises a nice question whether 
cither applicant or respondent Slate is free to dispense with the require- 
ment of exhaustion of local remedies when the pnvatc party concerned 
still wishes to pursue them It seems probable that provided the claim is 
between nationals of the States concerned and is wholly grounded in the 
tcrniory of one or the other, whether based on private law or public 

70 As the court found in respect of ihe plnintiff in Dattat \ fiank Afrffcf, see lest mfra 
rt 72 iJiccv nnd Moms, Confiict of ( I Ith ed . I9S7) p 563 

7t Ciirfiim War Cfair-antt As5r>rmrion tJii \ R lt932J AC 14, Tro s Waddett 
ll**77| Ch ton JS HattburM lunss (4ih ed ) Forcipn UelMions t-»w 72S 
pit IV UtO I 7 r,s^ r A Minn rnrn^r Affa m m Courts (!*>%). p 77 
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international law, it can be terminated by the States’ reference of it to 
arbitration The constitutional law, however, of a particular State may 
require enabling legislation to direct its courts to stay or discontinue 
proceedings Here, reference to the second basis of arbitration, the 
judicial authority of the State, seems necessary to extend the arbitration 
agreement beyond the direct parties to persons outside the agreement 
Is this second basis, judicial authonty of a State, available and sufficient 
to extend the junsdiction of the arbitral claims tnbunal to the courts of a 
third State and over claims that may be grounded on the laws of third 
States’ Will the second basis give pnmacy to the inbunal’s junsdiction^ 
Will It bnng to a halt proceedings in local courts in respect of the same 
claims, render null any order by such courts to attach assets in reqiect of 
the claims and require the local courts of a third State to recognise and 
give effect to the awards of the tnbunal’ 

Whether such reference by treaty and legislation would effectively 
defeat causes of action grounded on a third State’s laws with suffiaent 
junsdictional connection to entitle the courts of that third State to take 
junsdiction is a more difficult question It also raises the extent to whidi 
a third State and its courts are bound to give effect to a bilateral treaty to 
which the third State is not a party 


It was precisely these problems which Hobhouse J had to coimaer 

recent Lasion of Dfl/to/v Bank Meffat ^TTie claimant m 
personally submitted to the junsdiction of the 
and his claim had no independent basis in law onim ^ 

links with the English court But the 

that the English court has an inherent power to ^^5 no 

tration award grounded in international law evw th gh ^ nation 
treaty between Great Britain and the States setting p 
tnbunal and no implementing English legislation d„hoiioured 

A US national m that case had a claim the 

by an Iranian bank The Iran-US Qaims Tn “ dissenting, oa 
claim by a majonty award, with the Amencan aibitrator dissen g. 
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the ground that the applicant had failed to discharge the burden of proof 
that the transaction was not illegal as contrary to the Iranian foreign 
exchange law, and held that the US applicant should not be allowed to 
amend his claim to a plea of unjust ennchment The applicant sub- 
sequently brought an action on the cheques in the English court and the 
defendant, relying on the award of the Iran-US Claims Tribunal, 
applied to stnke out the action as an abuse of the process of the court 
Hobhouse J, in considering the validity of the arbitration and the award, 
tested It by reference to the two bases of arbitration, consensual auton- 
omy of the parties and the power of the State to enforce the legal pro- 
cess He first approached the problem as one of recognition of a valid 
arbitration agreement either under the New York Convention or by 
English conflict of laws rules By reason of the arbitration being held at 
The Hague it was argued the proper law of the arbitration agreement 
was Dutch Here a well-known obstacle, the legal requirement for a 
formal submission of the parties, is encountered Article 623 of the 
Dutch Civil Code required such a formal submission and its absence 
rendered any agreement a nullity Consequently there could be no rec- 
ognition by the English court of the proceedings and award of the 
Claims Tribunal “from the application of the ordinary pnnciple appli- 
cable to consensual arbitration” 

It was suggested by the plaintiff that if Dutch law was not the proper 
law, international law might be Hobhouse J was emphatic that pnvate 
parties had no consensual autonomy to choose international law* 

But what 1 am concerned with here is not an agreement between 
States but an agreement between pnvate law individuals who arc 
nationals of those States If pnvate law nghts are to exist, they must exist 
as part of some muniapal legal system and public intemattonal law is not 
such a system If public international law is to play a role in providing the 
governing law which gives an agreement between pnvate law individuals 
legal force it has to do so by having been absorbed into some system of 
municipal law 

Unable to rely on the consensual agreement of the private parties as 
the source of authority, the judge turned to the second source of auth- 
onty, the Slate's exercise of judicial powers Describing the proceedings 
at Tile Hague as akin to a domestic “statutory” arbitration, where the 
junsdictton of the arbitral tnbunal is defined not by any choice or agrcc- 

73 A Bill prc«enied to the Netherlands Parliatnenl v^hich pro\ ided that aviards of 
inc Iran-US Tribunal should be arbitral awards within the meaning of Dutch law, and nol 
subject to challenge in Dutch courts cither for junsdiciion or substance exccpl for com- 
pliince With rules of natural justice or on grounds of public policy The Bill was nol pro- 
ceeded wiih Bill cniitled •‘Apphcahiliij of Dutch Law to the Awards of the Tribunal 
Mitinf m the Hifuc to hear Clnims before Iran and rhe United States* . reprinted in Ira- 

nnn Assets LiUgOion Bep 6,S<)9(15JuK m'l) 

74 |l9Sftj2\V LB 74S.759 
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mcnt of (he parties, he set himself to find the relevant "statute"' to go^ 
cm the present international situation 
This he docs as follows 


Tlic jurisdiction and authority of the tnlninai <il The Hague was created by 
an international treaty between the United Slates and the Republic of 
Iran, and was within the trcaty«making powers of the govenunents of each 
of those two countnes Each of the parties was respectively within the jur- 
isdiction and subject to the law-making power of one of the parties to the 
treaty Further, the itifus of all the relevant choses in action are within the 
jurisdiction of one or other of the two States which are parties to the 
treaties Again the muniapal legal system of each of the relevant States 
reco^tscs the competence of the tribunal at The Hague to decide the 
arbitration proceedings Accordingly the arbitration proceedings at The 
Hague arc recognised as competent not only by competent international 
agreements between the relevant States, but also by the municipal laws of 
those States . there is no reason m principle why the cnnal law of a tn- 

bunal cannot derive concurrently from more than one system of muntapd 
law in the present case there are two systems of municipal tew with 
the requisite international competence which give validity to 
tration proceedings There is no reason in pnnaple why that validity 
should not be recognised by the English courts 


This is a lengthy excerpt but 1 have given it m full to show that the 
focus has shifted away from the arbitration There is no quesUm nw 
the validity of the underlying agreement between the 
which gave rise to the dishonoured cheques, nor to the ateence of any 

SUaVeement between them .0 refer It to the 

the validity based on consent of the parties to the resu 8 
enauiry, relying as it does on case law relating to the rc S , 
decisions of consular courts given in respect 
States which were not in direct treaty relations wi A ,j,g 

shifted the focus from consensual autonomy “"^HobhouseJ 

tnbunal K under international law a tnbunaUs(»mp« .»^^ 

considers its competence ought £ nationals of 

competence need not be conferred by y- j voluntarily 
the States parties to the treaty and any ptivat l» y 
resorte to the arbitral claims tribunal for mtemational 

These are resounding principles and „iy for regulansing 

lawyers The demsion su^sts a 

the relationship of the Iran-US Tnbu^*^^ 


but opens up the prospect 01 genera. ^6“.' j. ^anKip 

State arbitration Equating 'f action to enforce 

law. the case in effect extends the common taw a« 


'&Ju.a( 180 ) 2 MoorcPC(NS). 61 ,Ar«.MV 

4PC 144 


parocoechma (1872) L R 
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foreign judgment’^ to the decision of an international tribunal estab- 
lished by international law If a bilateral agreement between two States 
IS given such recognition, should the English court not also extend it to 
judgments of the International Court, which is established by a multila- 
teral treaty to which the majority of States are parties? If it be argued 
that the recognition is limited to awards affecting the rights of pnvate 
parties, then surely any arbitral tnbunal established by treaty qualifies, 
whether or not Great Bntain is a parly to the treaty, provided it pur- 
ports to decide conclusively issues which otherwise would be decided by 
the local courts of the contracting states 

So far as the facts of Dallal v Bank Mellat are concerned, the treaty 
between the United States and Iran was confirmed by local legislation of 
both countries In the first instance, in the United States it was done by 
Presidential decree 

On the setting up of the Iran-US Claims Tnbunal, in a decree of 24 
February 1981 the President suspended all claims for equitable or 
judicial relief in connection with the claims, and provided that “during 
the penod of suspension all such claims should have no legal effect in 
any action pending or to be commenced in any court of the United 
States” The constitutionality of this Presidential decree was upheld by 
the Supreme Court in Dames & Moore v Regan Sec of Treasury, the 
Supreme Court there held that Congress had implicitly approved the 
practice of claim settlement by executive agreement and that the sus- 
pension of claims was not an ouster of jurisdiction but effected “a 
change in the substantive law governing the law suit” and the provision 
of an “alternative forum, the claims tribunal which is capable of provid- 
ing meaningful relief’ ™ In the words of Justice Rehnquist who 
delivered the judgment of the Court, “The frozen assets serve as a bar- 
gaining chip to be used by the President when dealing with a hostile 
country.” Pnvate law actions by individual claimants could not there- 
fore be allowed to minimise or wholly eliminate this “bargaining chip” 

Whilst, in pursuit of the praiseworthy goal of obtaining the release of 
hostages, criticism of the Presidential decree and suspension of vested 
rights of action was muted, it is worth pausing to ask how we in the UK 
would view such action. The government would not have c\ccutivc 
power to do so and would have to enact legislation. As Parliament is 
theoretically capable of doing anything it pleases, presumably by Act of 
Parliament existing causes of action could be terminated in a manner 
similar to the American method. It is an interesting speculation whether 
"50011 interference with vested rights of property and contractual expec- 
tations would invotsc any mfnngcmcnt of the Treaty of Rome in rcla- 

77 Dicc\ tnd Morm op cn wpro n 70, at p ^ftl 

7s 4S'luSfiS4(lt)sl)<i7X 
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tion to the Common Market or to human nghts» particularly Che nghc of 
property in the First Protocol under the European Convention of 
Human Rights 

But these speculations apart, is it sufficient to leave such an important 
extension of junsdiction into the international field to a common law 
action^ It appears from the decision in the Dallal case that there is suf- 
ficient scope in such procedure to ensure the application of the safe* 
guards relating to rules of natural justice and local public policy which 
currently apply for the enforcement of foreign judgments and awards ^ 
But what of the broader view of public policy Should the recognition of 
a treaty confemng international competence be left to individual liti- 
gants* resort to a common law action’ Are all such bilateral treaties 
removing claims of nationals from local courts to inter-State arbitration 
likely to be ones which, m the words of the judge in the Delhi case, the 
English court will "not frustrate*’’ Should not the decision to endorse or 
frustrate a treaty arrangement made between other States be with Par- 
liament’ Such endorsement has certainly been required in the case of 
foreign judgments, as the recent entry into force of the Qvd Junsdiction 
and Judgments Act 1982 illustrates, and also the UK legislation for 
foreign arbitral awards giving effect to the New York Convention 1958 
and the ICSID Convention 

The fusion of international law with local law is an adimrable goal Du 


if It IS to be done so as to avoid mternational connici sureiy u uugiit ^ 
done by observance of constitutional procedure, opportunity for par 
mentary debate and taking due account of all interests involve 


V CONCLUSION 


To summanse 

1 Commercial arbitration, both domestic ®auicm- 

depends on two sources of to^nfoice the 

omy of the parties and the power of the State to entotce 

legal process ^ compulsoiy 

2 Pnvate litigants as a general rule to arbitration 

adjudication of their deputes pmoedaie 

arises from the voluntary ■*“** °^ mmoulsory adjudication, 
States are not generally subject “ P freedom of 

all forms of arbitration are a restnetion o 

three elements an 

3 The undertaking to Aedispute to arbi- 

immediate irrevocable obligation to r 

■m «»571 D»Wv 

79 Dioey and Moms, op ol supra n , P ’ 

WLR 745,765 
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tration; an obligation to settle the dispute by arbitration in 
preference and prior to resort to legal proceedings; and an 
obligation to honour the award of the arbitrator In inter-State 
arbitration the State's undertaking to arbitrate probably does 
not extend to the second obligation and the first and second 
obligations are given effect solely by operation of the first 
basis, the consensual autonomy of the parties. The undertak- 
ing of the State does not contain a commitment to respect the 
power of a third State to enforce the award. 

4 In international commercial arbitration the undertaking of the 
State to arbitrate cannot of itself constitute consent to the 
award being enforced by court proceedings Such consent may 
be construed or imputed as consent to enforcement by English 
courts where the State in the arbitration agreement consents 
to the applicable law as English law or to the arbitration being 
held in England, and identifies the arbitration as relating to 
commercial matters and commercial property Section 9 of the 
State Immunity Act 1978 should be so construed 

5. Reference of pnvate party disputes by States to settlement by 
mixed claims commissions or arbitral claims tnbunals involves 
no consent by the private party to arbitrate unless he sub- 
sequently submits his claim to the commission or tnbunal. The 
second basis, the power of the two States to enforce the award 
of the commission or tribunal should not extend beyond their 
own courts If the award of the arbitral claims tribunal is to 
receive recognition and enforcement in the courts of a third 
State, that State must be a party to the treaty setting up the 
claims commission or tribunal and/or enact legislation requir- 
ing Its courts to give effect as judgments to the awards of such 
mixed claims commission or arbitral claims tnbunal. 
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RETALIATION OR ARBITRATION— OR BOTH? 
THE 1978 UNITED STATES-FRANCE 
AVIATION DISPUTE 


By Lon Ftsler Damrosch* 

It began as a very small dispute Fan American World Airways planned 
to introduce a service from San Francisco to Paris with a stop in London, 
using a Boeing 747 aircraft from San Franasco to London and a smaller 
Boeing 727 aircraft from London to Paris The change to a smaller plane 
would have enabled the most efBaent and economic use of Pan Am's fleet 
In aviation as in railroad terminology, a change along a route to equipment 
of a different size is called a "change of gauge 

In accordance with Ft^nch law. Pan Am filed a schedule on February 
20, 1978 with the French aeronautical authonties, showing mauguradon 
of the service with change of gauge effective May I, 1978 The French 
aeronautical authorities informed Pan Am, however, that, in France’s view, 
the proposed change of gauge at London was not authorized by the United 
States-France Air Transport Services Agreement (the Agreement) * Accord* 
mg to the French, the Agreement authorized change of gauge in the ter* 
ntory of the parties subject to condiuons speafied in the Agreement,® but 
because the Agreement made no mention of change of gauge m third 
countnes, a United States earner could not undertake such an operadon on 
a route to France unless France gave its consent in the particular 
case The French authonties made clear that Pan Am should not expect to 
obtain such consent unless the United States Government was willmg to 
negotiate with France for an appropriate quid pro quo 

* The author is an attorney with the United States Department of State, and was Deputy 
Agent for the United States in the arbitration discussed m this article The views expressed arc 
her own and not necessarily those of the Department of State 

* Slofrel, Annteon Btlatend Atr Tnmiporl AgretmerUt m the Tkmketd of the Jet TransfKnt Age, 
2B J Air L. & Comm 1 19, 13S (1959), Lissiiayn, Change of Atrerajicn IntemeUtenal Atr Tmmpart 
Benaes, U J Air L & Comm 57 (1947) 

* 6l Stat 5445, TIAS No 1679, as subsequent!) extended and amended {tee 1 UST 593 
TIAS No 2106. 2 UST lOSS. TIAS No 2257, 2 UST 1037. TIAS No 225S, 10 UST 1791 
TIAS No 4356. IS UST I860. TIAS No 5135. 20 UST 2684. TIAS No 6727) 

The Agreement does not use the term 'change of gauge ' Section VI of the Annex to the 
Agreement reads 

(a) For the purpose of the pfesent Section, the term "transshipment shall mean the 
transportation by the same earner of tradic beyond a certain point on a gi\ en route by dif* 
ferent aircraft from those employed on the earlier stages of the same route 

(b) Transshipment whenjustiBedb) economy of operation wiObe pemltted at nil points 
mentioned m the attached Schedules in lemtory of the two Contracting Parties 

(c) Kovrc%er no tran»hipmemi will be made m the lemtorv of either Contraamg 

Part) which would alter the long range charactenstics of the operation or which would be 
inconnsteni with the standards set forth in ih'i Agreement and its Annex and panicularlv 
Seawn IV of thu Annex ^ 
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Pan Am, and the United States Government, disagreed with the French 
mtcrprctauon The Agreement's specific provision on change of equipment 
in the territory of the parties established the conditions under which such 
operations could take place in those terntones, but there were no com 
parable provisions on third-country change of gauge Indeed, the United 
States had always viewed change of gauge as an operational matter left to 
the managcnal discretion of each earner, unless speafic provisions of a 
bilateral agreement imposed restrictions on the exercise of this discretion 
Allowing each carrier to use the most efficient type and size of aircraft m 
light of di£fcnng traffic demands along the segments of a route would 
promote the declared policy of the United States and France expressed 
m the Agreement "to foster and encourage the widest possible distribution 
of the benefits of air travel for the general good of mankind at the cheapest 
rates consistent with sound economic principles In the view of the United 
States, the text and context of the Agreement, including its negotiaUng 
history and a long record of practice under it and similar agreementSj led 
to the conclusion that a third-country change of gauge which did notothe^ 
wise violate any conditions imposed by the Agreement was perfectly ac- 
ceptable Special consent was not necessary, and accordingly an attempt to 
prohibit an operation merely because it involved a third-country change o 
gauge would violate the Agreement 
Intergovernmental consulcauons and exchanges of dipomauc cor- 
respondence in March and Apnl proved fruitless France demanded an 
economic concession of equivalent value to the proposed changc^^y. 
but the United States refused to consider any payment for we cxera o ^ 
right that it believed its earners already enjoyed under the Agwme 
Though the issue remained unresolved, Pan Am 
menced the service with change of gauge as planned, in P 
that France would consider such acuon a violation of both intema 
and Frenc* domesue law ^ 

On the first day of the new service. May 1, 197 b, we ^ 

ddayed disembarkation of the flight at Orly j^rp they refused to 

pUot On the second day th=y.5suedac.tauon 

allow the passengers to diremtark or ‘•^'““^^^Xicebuttosus- 
the plane had to return to London Pan Am then jeek a 

pend the service it also commenced an “ „„T,te With each day 
reversal of the French decision denying its the service 

that went by, It suffered economic losses from ns inaWity^^^^^^^y. 

It had been advertising throughout the spnng ^ Angeles 


•Srt section IV of the Annex to the Agreement ,-flecied m ewauon 

For a mcent ovemow of *e 

Mfontiated br the United Sutes, see Aivrood./iilsriiflhflM*"**®*®" 

Hm? (bookTcview). 32 Stanfow) L Rev 1061 of toed 

»The proposed change of gauge did not . subject 

London and^ns. which would have been a new and valuawe 
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Axn and proposed on May 4 that an expedited arbitrauon proceeding 
could be adopted to resolve the dispute if France persisted in its interpreta> 
non of the Agreement ® With no satisfactory response received, the U S 
Civil Acronauucs Board ruled on May 9 that France had violated the 
Agreement ^ Upon making this finding, the Board set in motion a procedure 
under pan 213 of its Economic Regulations® that ulumately could have 
resulted, on or after July 12, in the retaliatory suspension of all French 
flights from Fans to Los Angeles Under the first phase of this procedure the 

* The Agreement as amended provides m Arude X that 

any dispute beiween the Contracung Parties relative to the interpretation or application 
of this Agreement or its Annex which cannot be settled through consultation shall be 
submitted for an advisory report to a tribunal of three arbitrators The Contract- 
ing Parlies will use their best efforts under the powers available to them to put into cUect 
the opinion expressed in any such advisory report 

Under arbitral clauses of this type, the pnnciplc of recourse to arbitration is agreed in ad- 
vance, but the modalities of submitung a specific dispute to arbitrauon must be worked out 
through the ncgotiauon of an intergovemmenul agreement known as a compromu Such an 
agreement may include, inter aba , provisions on selection of the arbitrators, seat of the tribunal, 
questions to be posed, procedures to be followed, the schedule for the proceedings, and the 
terms governing the conduct of the parties over the disputed issue during the pendency of the 
proceedings 

' Civil Aeronautics Board Order 7Sx5-45, Docket 32651 

* 14 C FR pt 21S Part 213, originally proposed by the Civil Aeronautics Board m 1951 
to provide a means for controlling the capacity of foreign air earners if foreign govern- 
menis controlled the capacity of U S carriers, was adopted in somewhat different form in 
1970 The version in effect at the time of the U S -France dispute auihonzcd the Board 
to require foreign air earners to file schedules upon a finding that the public interest so 
required In Uic case of foreign earner operations subject to an air transport agreement 
between the United States and a foreign ipvcrnment, the Board could not require filing of 
schedules unless it found that the earner's government had impaired, limited, terminated, or 
denied U S operating nghis under ihc agreement or otherwise failed to prevent the denial of 
fair and equal opportunity to exercise those rights By entry of a subsequent order, subject 
to stay or disapproval by the President, the Board could prevent the inauguration of proposed 
schedules or require the disconunuance of existing schedules 

In 1979 Congress amended section 402(f) of the Federal Aviation Aa to include a specific 
siaiuiory provision on the model of part 213 International Air Trinsportation Compett- 
iton Act of 1979. Pub L No 9G-192, §9. 94 Stai 35 Under the new provision, reialiaiory 
measures may be entered summanly and without hearing, subjea to the approval of the 
President The Senate Commerce Committee's report explains the provision as follows 

^pcnence under Part 213 has demonstrated that an effective retaliatory power can and 
does act as a persuasive deterrent against foreign government restrictions Moreover, 
tne nghi of the United Slates to take propomonal countermessutvs tn response lo 
resincuve action by a foreign government in violation of a bilateral agreement (even 
couniermeasurw would, m the absence of the foreign govemmem violation, 
ransiiiuie a violation of the agreement) has recently been sustained by an 
oMm i «*''*>**«"^ recognized international law pnn- 

rrSf«r«. DKcm'Sr's.WTT " Um/rf Stala 

S y No 96-329, 9GiliCong.l«Sc» 3-6(1979) The«pon,l.onoioihcv«:*or.h«o-n. 

KO'cnimem li„b««b.d 

agreement uconi stent wnh the Board i mandate undersection 1 102 of the FederaU nation 
»p«r-c" S'*'" ■mcigo.etnmcnul 
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French earners (Air France and Union de Transports A£nens) were sub- 
jected to a requirement not generally imposed on carriers serving the United 
States they were required to file their existing schedules withm 7 days and 
proposed schedules 30 days prior to implementation The second phase 
began when the Civil Aeronauucs Board entered an order served June 12, 
which directed the suspension of all Air France flights to Los Angeles within 
BO days ” Because the French service to Los Angeles was one of the French 
rights guaranteed by the Agreement, the only basts under incemauonal law 
for suspending it was the alleged prior French breach of the Agreement 
On July 1 1, the day before the suspension was to become effective, a cm- 
promts of arbitration was signed, ui accordance with the empropos, the part 
213 orders were vacated the same day 
The parties put two quesuons to the tribunal ** First, does a U S -desig- 
nated earner have the nght to change gauge at London on the West Coast- 
Pans route’ Second, did the United Stales have the nght to take die actons 
It took under part 213? On December 9, 1978, the arbitral tribunal ruled 
that a U S -designated earner does have the nght to change gauge, and that 
the United States did have the n^t to take its part 213 action “ 

The first of these questions is of interest pnmanly to the aviauon co^ 
munity « Underlying the second quesuon. however, are issues going to the 
heart of the international legal orfer How are states to 
putes’ When arc retaliatory sancuons appropriate for an afleged breacti o 


»Civd Aeroftauuw Board Order 78-6-82, Docket 32651. « 

15. J978) The order wasiubjecl loslay or disapproval of the President vgnnl 
neither stayed nor disapproved indeed, the Ae 

Depanmenu of State and Transporunon) supported the decision w proceed 
implementation of part 213 countermeasures 
*• Civil Aeronautics Board Order 78-7-33, Dodtet 82651 
** The relevant portion of Ihc emprmu reads 

The tribunal » requested to deade 
applicable mtcmauonal law and in particuhr with the pitwiaons oi me 

and » a bfgcr aircraft on the return joum^T 
The tnbunafs decision of this -quesuon shall be binding Dhllounde^ 

(B) Under the orcumstancM in q^tu^ drf Q^^naijuiici BoanTi 

take such action as it undertook under Pan 215 01 

Economic RegulaUons? -rt«Tdanoc 

The inbunal shaU laue an advaory repy «iih 

mth Article X of the Agreement. tAteh ahah not be bnmmg ^ ^ 

The amprma fixed an expeditri adirinle jor ^ ^ ^^j^'^^eublnhed mu^ 
tribunal to render its decision no later than of gauge o«e«ciJy one 

atninwtnenutopetinitfanAmtoo|.etateiB«r ^«^^ y^^ and®- 

the days between the incepuon of the dispute and 

companying texL ^ 1946, ArbrtraJ Award 01 

“ Case Concerning the Atr Serrices Agre^en 
December 1978, M ILR 804 (197« ,m 

i‘S<e A Lowekteld, Aviatioh Law, d» H, *5 a \ 
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The tribunal m the U 5 -France arbitration did not discuss the issue of 
materiality, though both sides had argued it France claimed that ns denial 
of the right to change gauge (which in its view did not constitute a breach) 
was certainly not a violation of a provision “essenual to the accomplish- 
ment of the object or purpose of the treaty” within the meaning of Article 60, 
and hence could not supply the legal basis for a U S suspension of obhga- 
uons owed to France The United States asserted, on the other hand, that 
the French conduct (which forced Pan Am to abandon an economic method 
of operation) had effecuvely grounded Pan Am in vlolauon of the Agree- 
ment's essential purpose of providing air services As a subsidiary point, the 
United States argued that even a minor breach could justify proporuonal 
countermeasures In hndmg for the United States on the retsdiation issue, 
the tribunal did not refer to the Vienna Convention or to any purported 
matcnality rule, and thus may well have considered that the right to take 
proportional countermeasures exists regardless of the materiality of the 
breach Lei us assume so 

Pr(^oxiionaltiy 

One point to which the tribunal did devote some attenuon was the ques- 
tion of the proporuonahty between the alleged breach and the U.S re- 
sponse This was an issue the parties had briefed in some detail, not because 
they differed on the appropriate legal rule,** but because they strongly dis- 
agreed over the application of the rule to the facts of the case 
France argued that there can be no proporuonality between the denial of a 
nghi to institute a new and disputed service and the interruption of an 
undisputed service conducted over many years Further, in France's view 
the economic consequences of the Pan Am service and the Air France 
service were grossly disproporuonate 
The United States would have been hard pressed to deny the second 
point It thus argued that since the French action had effectively denied 
Pan Am the nght to operate a West Coast-Pans service, it was appropnate to 
deny the French earner its nghts on a symmetrical route The tribunal took 
a slightly different tack 

In the TnbunaVs view, it is esscnual, in a dispute between States, to take 
into account not only the injuncs suffered by the companies concerned 
but also the importance of the questions of principle arising from the 
alleged breach The Tribunal thinks that it will not sufnee, in the 
present case, to compare the losses suffered by Pan Am on account 


Steta confirms m section !5S the nght to suspend performance oftreaty obhgauons toward the 
breaching pany as long as the suspension and the violation (apparently whether material or not) 
mvohe corresponding pnoiisions or are otherwise reasonabl) related Lord McNair notes that 
teubatorv suspension of a corresponding pronston is a common sanaion for minor treat) 
breaches, though he comments that **Itlhe precise jundical status of this practice » not clear, 
and IrOe amhonw exists* A D htcKAui. supra note 18. at 57S Ste aUo Rcstaixmcnt, 
To* nov Rcutios s Law orTiir Umtco SrAti^s (Ro isco).Tentati\ e Draft No I. April 1 , 1 Mt)] 
15<S, following Anide 60 of the Vienna Comention 

T*;e tribunal described the rule as "i»cU*hnown ** Award, para 8S 
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The tnbunal in the U S -France arbicrauon did not discuss the issue of 
matenality} though both sides had argued it France claimed that its denial 
of the right to change gauge (which in its view did not constitute a breach) 
was certainly not a violation of a provision "essenual to the accomplish- 
ment of the ol^ect or purpose of the treaty” within the meaning of Article 60, 
and hence could not supply the legal basis for a U S suspension of obliga- 
tions owed to France The United States asserted, on the other hand, that 
the French conduct (which forced Pan Am to abandon an economic method 
of operation) had effecuvely grounded Pan Am in violation of the Agree- 
ment's essential purpose of providmg air services As a subsidiary point, the 
United States argu^ that even a minor breach could jusufy proportional 
countermeasures In hndmg for the United States on the retaliation issue, 
the tribunal did not refer to the Vienna Convention or to any purported 
materiality rule, and thus may well have considered that the right to take 
proporuonal countermeasures exists regardless of the materiality of the 
breach Lei us assume so 


PropoTtttmaluy 


One point to which the tnbunal did devote some attention was the <)ues- 
Uon of the proporuonality between the alleged breach and the U S re- 
sponse This was an issue the parties had bnefed in some detail, not because 
they differed on the appropriate legal rule,** but because they strongly dis- 
agreed over the appheauon of the rule to the facts of the case 
France argued that there can be no proportionality between the denial of a 
nght to insucutc a new and disputed service and the intcmipuon of an 
undisputed service conducted over many years. Further, m France’s view 
the economic consequences of the Pan Am service and the Air France 
service were grossly disproporuonate 
The United States would have been hard pressed to deny the second 
point It thus argued that since the French acdon had effectively denied 
Pan Am the right to operate a West Coast-Pans service , it was appropriate to 
dcn> the French earner its nghts on a symmetrical route The tnbunal took 
a slightly different tack 


In the Tnbunal’s view, it is essenual, in a dispute between States, to take 
into account not only the injunes suffered hy the companies concerned 
hut also^c imp^ncc ofthe questions of pnnaple arising from the 
alleged breach The Tnbunal thinks that it will not sufhcc, in the 
present case, to compare the losses suffered by Pan Am on account 


^ wnfirmj m xmion 1 5S ihc nght to suspend pcrfonnarce oftrtaiy obligauons touard che 

fll'^comrspondmg promtonsorareothtnftse reasonabl) related. Lord McNair notes that 
«uiator> wspcnsion of a corresponding prowion » a common sanction for minor treaty 
Mhe precise juridical status of this practice »no' dear, 
yid lafe anihonq ewiu* A D McNVie. mpm rote 18. at 573 die Rlstatci^^ 

* riVu ^ Aniclc 60 of the ^ icnna Convention 

Tbc tnbuna^ described the rule as ‘welNknoKn - Award para 63 
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of the suspension of the projected services with the losses which ffi» 
French companies would have suffered as a resuft oFSc 
measures, it will aho be necessary to take into account the importance 
Posiuons of principle which were taken when the^ French 
changes of raugc in third countnes If the 
importance of the issue is viewed wiihm the framework of the eeneral 
air transpoii doIict adopted by the United States Government aS 
implemented by the conclusion of a large number of mter^uon^ 
am-ecmcncs with countries other than France, the measures taken by the 
United States do not appear to be clearly disproportionate 4en 
compared to those taken by France ** ^ 


This passage is interesting on several counts First, it permits states to 
apply countermeasures that would be disproportionate in an econontic 
sense, in order to enforce a principle Second, it implies that considcrauons 
of principle arc all the more weighty when third countries are watching 
Figuring third-country rcacuons into the proporuonaluy formula is novel 
but sensible, especially in the aviauon context Because of the worldwide 
network of essentially similar agreements, the way two states interpret and 
apply their bilateral agreement can have repercussions far beyond the 
particular case ** And apart from questions of aviation practice or policy, a 
deliberate and cffccuvc response to a treaty violation can have, as the 
tribunal indicated, "an exemplary character directed at other countries" in 
other words, "the character of a sanction An overly niggardly ap- 
proach to proportionality could conceivably detract from the importance of 
the retaliatory sanction as a deterrent to potential treaty violators Under 
this reasoning, the injured party should have an adequate degree of flexi- 
biliiy in assessing the appropnatc level of response and should not be sub- 
jected to ex post facto censure for having failed to achieve precise equivalence 


Extstenee of Breach 

Though the literature on the law of treaties includes ample discussion of 
the concepts of matenahty and proporuonahty, another aspect of the 
problem — the need for a breach as a predicate to retaliation— is hardly 
discussed at alt One explanation for the dearth of comment may be that the 
treatise writers have assumed that the condition of a pnor breach was so ob- 
viously central to the theory of retaliation that it hardly need be discussed 
How could a retaliatory breach be justified unless the conduct provoking 
retaliation was itself a breach?” 


•* The United States had made an extensive shou mg of practice underagreements with 
countries to support its position on the diangeHif-gauge issue The tribunal did not nml x 
necessary to rely on the evidence of third-country practice, and concluded only that 
evidence “does not appear inconsistent" with the approach suggested by more direct souroeso 
interpretation Aua^, para 71 

■* Award, para 78 - ^ 

“ A reiahatory act that is not itself dlegal falls mto the category of retorsion m 
act for an unfnendly act L. Oppeniieim, 2 iNTsaNATiOKAL Law 136 (7ih ed H Lautcip^ 
1952) A reuliatory breadi of treaty, however, corresponds to a measure ^ 

customary intemaUonal law the victim state's conductm derogation from its own i 
obligations is justified as a response to a pnor illegal act 
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If the treatise writers have been assuming that only an underlying breach 
can justify a retaliatory breach, it is time to question that assumption 
The U S -France diange-of-gauge dispute might have been dcaded the 
other way, presumably the French expected the opposite outcome, and the 
arbitrator of French nauonality in an articulate dissent pomts out the logic of 
the French position If either of his colleagues^’ had found the French argu- 
ment just a shade more persuasive and had cast a different vote on the 
changc-of-gauge issue, would that change m result on the question of treaty 
mterpretauon have changed the result on the quesuon of retaliation? If 
the assumption of the need for an underlying breach is correct, the answer 
would have to be yes 

For tactical reasons the United States was reluctant to admit even orguendo 
that France might not have committed the first breach, and thus refrained 
from articulating an explicit theory that the tribunal could have used to ap- 
prove a retaliatory breach if it found that France had not breached the 
Agreement Such a theory can Indeed be articulated, and it may well prove 
more satisfactory than the heretofore unchallenged assumption that only a 
pnor breach can jusnfy a responsive breach 
There are essenually three approaches tp the problem first, that no 
retaliatory measures should be taken until after an arbitral tribunal has 
esublished the existence of a prior breach, second, that retaliatory meas- 
ures may be implemented pendmg arbitrauon at the risk of liability to the 
other party if the tnbunal eventually holds that there has been no breach, 
and third, that retaliatory measures may be implemented pending arbitra- 
tion, with liability to the other party or the measure of appiopnate repara- 
uons to be determmed by the retaliating party's good faith rather than by 
whether it guessed wrong in predicting the inbunal's deasion 
The first of these has been advocated by Philip Jessup, who wrote in 1948 
that u would be “highly suitable for an international tnbunal to pass judg- 
ment on the ments of the claim” before an aggneved state takes retaliatory 
action However desirable this approach might be m an ideal world, its 
shortcomings m today's world arc obvious Tribunals arc not always in place 
to hear disputes or to indicate interim measures of protection, indeed, even 
when a prcexisung agreement calls for arbitration, esubhshment of the 
tnbunal takes time,” and there may be protracted negotiations over the 
terms of the emproma and the regime to govern the conduct of the parties 
p^dmg the tnbunal's deasion If the party allegedly commuting the initial 
breach could enjoy the benefits of its breach without the fear of retaliatory 
responses dunng this possibly lengthy period, it would have every incentive 

Ehrtich and Paul Reuter, rcapecuvely The thinl arburator. chosen by aereemcni 
orUw WiHcm Riphagen, a tiJiteh mtemw.onal bwschoUr 

152<1948) BorchanS.Drefcroioij Judmrtti 

n/Wnwacnc/Ctt,, 29 AJIL 488. 490-91 (1935) 

luHy Trer^port Arhtrctim 

T Ifi end Erforer-ra, 61 AJIL 496. 502-05 (1967) 
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to delay submission of the dispute to arbitration and conclusion of the 
arbitral proceedings Because of these rcaliucs of international dispute 
settlement, there is apparently no instance in which a party seeking to 

terminate itsown performance under a treaty on account ofthe other party's 

breach has sought pnor auihorxzatzon from an international tnbunal ** 
The second approach was adopted in the 1935 Harvard Draft Conven- 
Uon on the Law of Trcaucs, which would have permitted provisional sus- 
pension of performance of treaty obhgauons pending a dedarauon of 
rights by an international tnbunal, with the proviso that “provisional suspen- 
sion of performance by the party seeking such a declaration will not be 
justified definitively until a dcasion to this eficct has been rendered by the 
competent international tnbunal orauthonty "“Though the drafters of the 
Harvard convention recognized that insistence on obtaining a pnor arbitral 


** B Sin HA. Unilateml Denunciation or Treaty Because or Prior Vioutions of 
Obucations by Other Party 210 (1966) Bvtstt the ducussion by the Intemational Court of 
Justice approving the action of the United Nauons Central Asembly m invoicing South 
Afnea’s breach of its intemauonal obligations as a ground for terminating South Afna*^ 
League of Nations mandate over South West Afnca Legal Consequences for Sutes of the 
Conunued Presence of South Africa in Namibia. (1971) ICJ Rep IG, 46-47 
^ The Harvard draft convention with commentary is repnnied in 29 AJlLSupp 662 (1935) 
The relevant provision, Article 27, is discusxd in id. at pp 1077-96 and reads 

(a) I fa Slate fails to arry out m good faith its obhrations under a treaty, any ocher p»ty 
to the treaty, acung within a reasonable ume after the fadune, may seek from a comfMcnt 
intemauonal tribunal or authority a dedarauon to the eftea that the treaty has ceased to 
be bindmg upon it in the sense of calling for funher performance with respea to 
such Slate 


(b) Fenduig agreement by the panics upon and decision by a competent inieniationd 
tribunal or auihonty, (he party whKh seeks such a dedarauon may piovuionally supend 
performance of its obligauons under the treaty va-a^vts the State charged with failure 

(c) A provisional suspension of performance by the pany seekmg sudi a de^^p 
Will not be jusufied dehnitively until a decision to th» effect has been rendered b) the 
competent international tnbunal or auihonty 

The Harvard draft reflected the approach taken by Lauterpacht a few yean earlier m 
discussing self-hdp remedies in intemational hw He noted that xlf-hdp is not a norma 
jundical institution, but only a temporary authonzation to act m the name of the law Its use, 
in the final analysis, must be jusuRed before the law 

Le * self-help’ doit, en Rn dc compte, se justifier devant la loi, ei tout exeb 
force entratnera un chatiment Dans les soael6s ou la loi est souverame, 1 mai *1 
se rend jusuce a lui-mGme est stnetement responsable devant la loi 

La these d’apres laquelle la reconnaissance du ‘’sdf-hdp" par le droit 
cas peu nombreux et peu signiRcauft, jusuReraii son adopuon comme rey y 
dans le domaine des relauons international^ se heuite done a 
11 est egalement fort grave de pbcer sur le meme plan fc “self-help p ^ 

mente It jusUfiaWe divam les mbunaux. et le “self-help" dcsunc a ^ 
mamero d6Rniuve et normale des droits r6ds ou supposes, sans en relcxe 
orgamsme independant charj^ de rendre un jugemenc 


Lauterpacht. La Thianedad ^ Tmdsium )\ 

499, 527-28 (1930 IV) the draft of ihc 

Thiny-five years later, the Intemauonal Uw Commission. iha, the nght 

Vienna Convenuon, noted chat some of the Commission’s memb^ Kv compulmry 

to terminate or suspend a treaty for breach should , Co„„ ,<262 

reference to the Intemauonal Court of Jusuce [19661 2 Y B Imt'i. L- 
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ludgmeni would be unrealisuc, they made clear that a party engaging in pro- 
visional suspension would do so “at lU own risk”, if the tnbunal failed to 
sustain ns contentions, the suspending state would itself be m the posiuon of 


wrongful breach 

Therefore, under the rule here proposed, it will behoove States not to 
undertake unilaterally to suspend performance of their treaty obli^- 
uons w-fl-vis a State which they allege to be guilty of breach of the 
treaty unless they are fairly certain that their allegations are sound and 
susceptible of being proved to the satisfaction of a competent interna- 
tional tribunal or authority 

Putting states at their peril for a wrong guess may well be inadvisable 
given the present stage of development of international jurisprudence 
There is little continuity among persons acung as arbitrators or judges, 
no appellate body to harmonize the decisions of ad hoc tribunals, not much 
of a rule of stare deems, and indeed, considerable uncertainty— as com- 
pared to national jurisprudence — concerning the very content of the rules 
to be applied In short, there is little to faalitate predictability. How, then, 
can Slates be “fairly certain” that an as yet unconstituted tribunal will vin- 


dicate their predictions^ 

It seems preferable to adopt a rule allowing a state to implement counter- 
measures without nsk of later liability when it acts upon a good faith belief 
that It IS the victim of a breach, even though that belief later turns out to be 
erroneous in light of the results of an arbitration Good faith could be 
assessed in light of two sorts of considerations The first, and probably most 
important, would be the seriousness of the arguments (though ulumately 
found unpersuasive) that the retaliating state had adduced in support of its 
position that the other state commuted the prior breach the closer the case 
on the issue of underlying breach, the stronger the case for a finding of good 
faith The second would be indications of a sincere interest m achieving a 
prompt and fair resolution of the issue willingness to consult or to seek 
third-party assistance through mediauon, conciliation, or arbitration would 
count favorably in this regard 

In contrast, it would be appropriate to hold internationally responsible 
a retaliating state that advances an insubstantial legal theory concerning 
the other part)*s alleged breach, or (though it makes out a plausible but ul- 
umaicl) unavailing argument on underlying breach) that has engaged m 
dilatory behavior or unwarranted pressure tactics instead of serious efforts 
to rcsoUc the dispute Under this approach, states would be enjoined to 
proceed with caution and in moderation when reacting to a perceived 
breach, and would be held answerable for frivolous or abusive behavior, 
but would not be penalized for a good faith but mistaken prediction of the 
course of development of the law.“ 


** Hanard draft conxention. aup^ note SO. 29 AjtL Supp at 1095 ’>96 
” Ax a on ihix approach, the Harvard draft approach couM be used to enter a finding 
that rculuiion not justified'* tn the ahaence of pnor breach, but good faith i«ould be 

laVcn mto account in detemumng v»hethcr u %«ould ^ appropnaie for the reutliaiing pan> 
*0 pa) reparation to the other part) for an) datnage caused b> the retaliatory acts 
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There arc. of course, some dangers in this approach To the extent that it 
relaxes tradiuonal standards for njtaliatoiy breach, it runs some 
courapng (or at least failing to deter) conduct that deviates from sokmrij 
® u ^hissame extent, itatleastarguablyunpairethl 
vdues promoted by the pacta suiU servanda rule But. on the otLr Cd. by 
stressing the need for a retaliaung party to demonstrate its good faith m 
seeking to resolve *e dispute, this approach may well promote resort to 
neutral dispute settlement mechanisms 

The tnbunal in the U.S.-France dispute used language that supports the 
approach now under discussion (as contrasted with the Jessup or Harvard 
draft approaches), though it is not enUrely clear that that is what the tnbunal 
had in mind Significantly, the tribunal seems to have separated the ques- 
Don of legality of countermeasures from the question of whether there was 
an underlying breach, it stated that it is "quite obvious that the lawfulness of 
the action (of the United States] must be considered regardless of the answer 
to the question of substance concerning the alleged violation of the 1946 
Agreement by the French Government (The votes cast and separate 
opinion entered by the arbitrator of French nationality indicate that he had 
divorced the two questions in his analysis he dissented from the finding 
in favor of the United States on the change-of-gauge question but voted for 
the United States on the question of the legality of the countermeasures) 
Further, throughout the discussion of the justification for countermeas- 
ures, the tnbunal consistently refers to the "alleged breach” or "alleged 
violation” as giving rise to the other party's nght to take responsive action 
Fmally, good faith seems to have been a highly significant factor in the 
tnbunal's consideration it appears to have given great weight both to the 
U S conviction that denial of the right to change gauge raised an issue of 
prinaple,” and to the U S good faith efforts to submit the dispute to arbitia- 
uon and expedite the conclusion of the arbitral proi'^edmgs” 

The tnbunal also devoted considerable attention to ^ question of 
whether it is legitimate to invoke countermeasures where there is a pre- 
existing commitment to third-party dispute settlement, and concluded that 
the presence of an arbitration clause in the Agreement did not predude the 
United States from implementing countermeasures dunng the period until 
the tnbunal was constituted and in a position to indicate mterun measures of 


” Award, para 74 

** Award, paras 74r<dbs«dviolation**].81fasituation which, 
in the violation of an intemabonal obligation by another StatO» 88 r*he obhgation out^^ 
breached," viobtion*’}, S3 nhedfegid breach”), 84 ("a violation of mtemabonw law 

allege^ commuted by the State against which [the countermeasures] arc duected *) (emphasis 
added) 

Case Concerning United States Diplomatic and Consular Suff in Tehran, juogm 
of May 84, 1980, [1980] iqj Rep S, 27-2B.r^mi«rdm 74 AJIL746 (1980) (Uniirf couiuff- 

measures against Iran were taken "in response to what the United States Wm***®^ 
manifest violations of international law by Iran [emphasis added]”) ® ' 

6S-65, dissenting opinions of JJ Morozov and Tarazi, arguing that the UnUed ^ 
not have impkmented countermeasures when it was looking to the Court for ju i 
» Award, paras 77-70, 83. 90 " Award, paras 91-98 
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protection It concluded that states cannot be deemed to have renounced 
their right to take countermeasures dunng the penod before the case is sub- 
mitted rather, allowing countermeasures dunng this penod **faahtates 
States' acceptance of arbitration or judiaal settlement procedures In 
reaching this conclusion, the tnbunal touched on the theme of the second 
half of this article how the application of cuiuntermeasures durmg the 
mtenm penod can affect the termson which a case is submitted to arbitration 


n Retaliatory Measures and Submission to Arbitration 

The tnbunal's approach raises two mterrelated issues Can retaliation or 
the threat of retaliation faahtate previously agreed dispute settlement 
mechanisms, rather than subvert them? Should international law preclude 
states from rcsorUng to self-help when third-party remedies are either 
available or pending? 


Does Retaliatton Undercut or FaalUate Arbitral Resolutsont 

France could hardly have refused to agree to "the pnnaple of recourse 
to arbitration,"®* with or without a U S threat of retaliation, smcc Article X 
of the Agreement as amended requires arbitration of “any dispute 
relative to the interpretauon or applicauon of this Agreement . which 
cannot be settled through consultauon An arbitration clause of this 
type, concluded in advance of any dispute at a time when the parties are 
presumably satisBed with the overall balance struck by the agreement, can 
greatly faahtate submission of future disputes to arbitration. 

Conceivably, such a preexisting dispute settlement clause could be in- 
voked for an abstract legal question of treaty interpretation, before disputed 
application causes injury to cither party International law scholars have ad- 
vocated the use of declaratory judgment procedures as a means of prevent- 
ing injury, and intcmation^ tnbunals have indicated that they believe 
resolution of this sort of question can under appropnate arcumstanccs be 
consistent with their judidal function 
Had an anticipatory declaratory judgment procedure been a realistic pos- 
1 iiy, the U S -France treaty interpretation dispute concerning change of 
^uge might conceivably have been put to arbitration as early as March 
1978, after the French authontics had stated thejr position that the Pan Am 
ciiangc-or.gaugc service would violate the Agreement but before any injury 


AoJtd, p.Ra 80. 8<-99 ■ para 95 

diploiMtic note on May 13, 1978, lesi than 10 dayi after the United 
6*"'* artatrauon and 4 days after the lint part 215 older vras 

„ iMtr-Mral tea, 29 AJIL 4S8 (1935). tf Caie 
'•■'"O tlMSUC^to 'is '' K‘"E'‘«n) (Prelitm-ut} Objec- 
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had been inflicted ** However, the opdon of arbitrating an issue holds 
little appeal m the absence of significant ii^ury, either actually incurred or 
very imminently threatened Even if pnde were not at stake m the risk of an 
adverse judgment, intemauonal arbitration costs the litigants money, and 
the preparation of the case requires a significant commitment of lawyers’ 
time It IS not realistic to think that states will volunteer to arbitrate an issue 
unless they can see something tangible to be gained, such as monetaiy 
reparation or removal of an obstacle to enforcement of a tight Where in- 
jury is only a future possibility, perception of the likelihood of such a gam 
IS not likely. 

If only one party has been iryured, the expectauon of possible gain from 
arbitrauon is likely to be asymmetrical in the early stages of a treaty dispute 
One party believes itself the victim of unlawful acuon, the other party 
enjoys the status quo and has little incenuve to paruapate in facilitating an 
arbitrauon that might change that status quo The aggneved party can sug- 
gest that adjudicauon will help keep rclauons amicable, or it can point to a 
precxisung arbitration treaty or arbitration clause in the treaty in dispute, 
or, where appropriate, it can invoke the compulsory jurisdiction oi the 
International Court of Jusuce But since it is of course rare to find a tnbund 
already in place at the mcepUon of the dispute withjunsdiction to ctonge ™ 
status quo by entering and enforcing mtenm protective 7 ® 

claimant state will almost always be at a severe disadvantage It wiU need tnc 
respondent state’s cooperation m proceeding to establish the tnbunaJ that 

will have the authority to change the status quo , r , 

In the U S -France dispute, no tribunal was m place In fact, it ^ ^ 
from clear m May that the dispute would ever reach f . 
wanted to setUe the dispute through "nigoemtum, 
for •■consultation” in the French text of Article X This msi 

nationai. Law 586 (1957) (“T1.. fact that imcmaaonal ai^ ^ 

dedaratoiy character prows that legal interest in intemaiiona il^nalionsl 

sufferance of damage mhe mm »d <!« 

nghts suffices for this purpose"), empm ihe views ot Y_i.p:„.i,„ii.. a,seili>rihiii 

K,V«"«”'heaHntrabdiiyoraniiropienteonlri,w^c^^J»^^ 

G HACit«oi<™,6Di6esTorIiiTEaHATioHAi.Uw59 ( 94« tatte^ ..nsfienon 6r ihe 

IQJ Bar 85). a dedaratoiy judgment ™ deemri to te aW«^^ However, m the 

n^uon of Albania’s sovere^nty though Albania l^suBered no mjonr 

Coeiemsnt case, the Court dd emphasiro that the Court fc„,ta„BoBstlhe 

niaypronouncejOdgiiienionIyineonnecnonwi*Mnml^»« 

time of the adjudication an actual coiuiwewy coitteq«en« m the mise “ 

thepatties TheCourfsjudgmcntmunhavemmcpi^^^^ 

canaffcctextttingleplnghtsorobligauonsofihe!iames.tii^ 

their legal retations „ a xequimniciit for 

ri96Sl ICJ Ref M-54 Thus, though consummated * 

submission of a depute to adjudieaiion, a aiffomnd entre \a 

"The French text of the relevant provision ^ Aj;oorfoudesonaim^^ 

amt^n^wUMf » riumrpr6....on «. »^PP^^^“^pour avu 

m uooirait itie rfgK par voie de nigoeiations dneetes sera 

un Tribunal arbitral de trois membita 
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negoaatiim may well have been prompted m part by a sense that for proper 
jurisprudential reasons the parties should do everything possible to narrow 
the issues before submitting them to arbitrauon, and if possible resolve 
them ** But the United States feared that France might have had other 
mouves delay worked in favor of France since France benefited from the 
status quo as it had defined it when it barred the Pan Am service. By prolong- 
ing the status quo, perhaps France could induce the United Slates to “ne- 
gotiate" a concession, particularly since Pan Am was losing valuable summer 
revenues each day that the change-of-gauge service was barred 
The United States was not indmed to negotiate a concession for a nght 
that It believed it already enjoyed under the Agreement Thus, upon Bnding 
that France had denied this right, the Civil Aeronautics Board began the 
part 213 process 

One result of the U S acdon was that France had substantially more 
interest m a speedy resoluuon of the dispute than before the entry of the 
Rrst part 213 order Thus, the threat of retaliation served as a subsutute for 
effective international judicial mechanisms to enforce a preexisting com- 
mitment to arbitrate In arguing in favor of us part 213 acuon, the United 
States spoke of the measures as restonng the bounce that had been upset 
when France unilaterally prevented the operation of the change-of-gauge 
service 

The part 213 action contributed to balance m another wa>. since it gave 
France a grievance as well France, presumably, was convinced of the il- 
legality of Pan Am*s third-country change-of-gauge operation, just as the 


^'Thejunspnidence of the Imemational Court of Justice and its predecessor, the Permanent 
Coun of International Justice, supporu the praposiUon that in appropriate arcumstances a 
case might even be dismissed if diplomatic consultations had not }et occurred See, fg* 
Mavrommatis Falesune Concessions, (19241 PCIJ, ser A , No 2, at 15 

The Court realises to the full the importance of the rule laying down that only disputes 
which cannot be settled by negotiation should be brought before it. It recognises, in fha, 
that before a d^ute can be made the suited of an action at law. its subject matter should 
hate been clearly deRned by means of diplomatic negotiation 

Andsrr dusenting opinion of Judges Spender and Fitzmaunce m the South West Afnca Cases 
(Ethiopia V South Afnca Libena v South Africa). [19621 ICJ Rep SlO. 563 

[R)equiremenis about ^disputes'* and "negotiations" arc not mere techmealities The) 
apjxar in one form or another m virtually every adjudicauon dause that has ever been 
drafted, and for good reason They are inserted purposely to protect the parties so fir 
as possible, from international hugauon that a unneoessar). premature, inadequately 
motivated, or merely specious 

5ri- ohe Rourquin. Dant gtutU nsun le recoun a des nigoaata^ dtplonaitgua a*'tl neeessa.re 
fa tn dtffhend pu^e lire wo-u d lajund^on intrmet.ane2r’, in Homuace D't*<c clsatA- 
PRisroofTBASDtv ANT 43-55 (1960) 

The Board found 


b« the Government of France has taken action which, over the ol^cuons of the United 
w cs Mvemneni. vnll impair, limit, terminate and deny operating rights and deny the 
opportunity of U S earners to exerase the operating nghts provided for 
ihc Uptied Sutes-France Air Transport Services Agreement 

Onlcr 78-5-45. note? 
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United States was convinced of its leBahtv u ^ 

suspension of Air France’s Pans-Lns a™i “"W deny that 

that It had committed no breach, it saw advantase^ m * wnnction 

to fieW Of controversy thus expanded, « both iS mn-Mh-n ,; 

FurtW*^^ accordingly looked for ways to lower the nsk to Zk 
Further escalation of retaliatory measures would not have achieved this 

'’“II “""“'■Prodooove Rather, each side tned 
to find waj« to remove from the tribunal’s consideration the issue the other 
side insisted on submitung France’s technique was to claim that the change- 
of-gau^ issue was not yet npe for adjudicauon since Pan Am had no^x- 
tauswd us local remedies m France “ The United States took the pn..i.nn 
that It was inappropriate to arbitrate the legality of threatened ronnter- 
mcasi^ because neither France nor its earners had been injured by 
them," because there was no live dispute after the Civil Aeronautics Board 
varated its orders,* and because the parties had not had adequate con- 
sultations on the issue,* in the comprmias of arbitration each side suc- 


£a^ side qualified its eonsent to arbitration with a reservation of die right to attempt to 
penuade the tnbunal that it should not prooeed to the merits of the question m which that 
party was defendant See tnjh, notes 48-52 and accDmpanyiiig text 

Professor Ane David has shown that disputes over treaty termination have a tendency to 
expand laterally into other aspects of the parties' rdationships whidi nma the stakes mvotved 
in the resolution of the oonfliet A David, TKESnuTCororTitEATyTERMiNATiox Liwnn. 
Breaches aho Retaliations (2975) His analysts of the patteni of lateral mdenmg of treaty 
termination disputes can also be applied to oses of reflation withm a treaty firework 
David has pointed out that tlieadjudicative process, m contrast to the retaliatoiy process, tends 
to lunit and confine disputes, and thus is inconsistent with the lateral widening phenomenon he 
sees as usually essenual to the resolution of treaty termuuiuon oonAicls For tha reason, among 
others, he doubts the utility of adjudication in resolving vital disputes and rdegatei it ui 
“matters of relative^ mmor importance “ /d at 186-89, 201 
** Pan Am had commenced an action in a Fiench admimi trative tribunal to have set aside the 
decision denying it the right to operate the service with diange of gauge This acnon was lUfl 
pending at the ume the arbitral award was rendered 
France argued that the U S request for arbitrauon rebted essenUaOy to a matter of 
diplomauc protecuon of one of lU nationak, so that the miernauonal hw rule of exhausoM 
should be observed The United States noted, on the other hand, that the ose was not one of 
espousal but rather of direct iiyuiy to the nght of the United Stales to conduct airservKa 
through a designated earner The United States also argued that the exhaustion rule was 
waived by the arbitrauon provisions of the Agreement, and that there was m *"7 
effective remedy available in Fhmce Though it did not adopt all the arguments made by we 
Umted States, Om tnbunal did nde in favor of the United States on thu issue 

note 42st^ . 

" The Nerthem Camerooas case,it^ note 41, is an example of adumisial due to the ■ 
of a live controversy between the parties The ebsue definition of an internan^ 
comes from MotammiRiittf Palesbne Ceneesnow "A dispute is a **“®8**“““* ^ 

or feet, a oonRict of legal views or of mterests between two persons “ ll92*l Jr 
No 2,atU 
** See note 44 it^ 
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ceeded m reserving the nght to argue to the tribunal that the question in 
which It was defendant should not be answered at all 
The United States also presented a series of arguments on the merits 
aimed at avoidmg a Imk between the two quesQons in the event of an adverse 
rulmg on the first* that the U S part 213 acDon was not really a retahatory 
bleach but merely an ummplemented threat, and that the action was in any 
event jusuhed, pending submission of the dispute to arbitradon, m order 
to restore the balance upset by France’s unilateral acnon 
Conceivably, the tribunal could have accepted each side’s preliminary ob- 
jections and dissolved itself without adjudicating the ments of either issue ^ 
However, it proceeded to the ments on both. There are some hints that 
considerations of maintaining a balance played a role in the deaslon to 
answer both questions and to some extent m the anwers given 
Interestingly, balance was also a major preoccupation of the parties in 
their negotiations over the terms of submitnng the dispute to arbitration 
In parucular, the parties included in the compromis a provision on “interim 
arrangements that will maintain strict equality of balance between the post- 
uon of the Government of the United States that Pan Amencan World 
Airways should be permitted to change gauge during arbitration, and the 
position of the Government of France that it should not change gauge dur- 
ing this period The method adopted for maintaimng this balance was to 
establish a 6xed date (December 10, 1978) for the conclusion of the arbitral 
proceedings and to permit Pan Am to operate its change-of-gauge service 
on exactly one-half the days between the May 1 date of the commencement 
of the dispute and the expected December 10 date for its final resolution 
Though diis compromise achieved abstract balance, it was m fact of no 
benefit to Pan Am the mid-July date of conclusion of the ampromis came 

^ The tribund noted the "request" of the two parties that it answer both questions posed b) 
the eo"'^n»rm (Award, para. 22), but it barely acknowledged the express reservation by each 
of the nght to argue that the other^s quesaon should not be answered Inadenutl). 
iwtc IS precedent in mtemationat junspnidence for an applicant party to raise prdiniinary 
oi^ctjons going to jurisdiction or admissibiltty of a daim Sta Monetary Gold Removed from 
Rome in IMS (Pcelimmary Question), [1954] ICJ Rep 19, 20-29 In the Ctmeroens case, the 
Court stated that there may be "an incompatibility between the desires of an applicant or, 
indeed, of both parties to a case, on the one hand, and on the other the duty of the Court 
tomamtain ns Judical character." I196SJ ICJ Rep 29 Bulser Soho, The Pimeber of /niemcftcnol 
Arhinhon. TtAaj, 108 Recuol des Cotms 9, 24 (1968 1) "there are no disputes which by their 
*** suiiaWc for arbitradon If the patties agree that a partictiiar dispute should be 
submiited to an arbitral tnbunal, that tribunal need not enquire whether that dispute is 
atbttrable" 

The French arbitrator m hts separate opmton quened whether after the conduston of the 
ipfrc-o France could still dahn a sufliaent legal interest to ask the second question He noted, 
owes er, that he had answered this question with the tribunal "because a refusal of thcTribunal 
* 9VC*l*on would only ha\ c emphasixed further an rnequalitj between the Parres 

of A merits of the question, the tribunal noted m sustaining the legality 

nc US action that the aim of countermeasures u "to rtstere tfvahty becneen the Pantet 
^ to encouragb them to conunue negotiations with mutual desire to reach an acceptable 
a'”' • United States countermeasures restore m a negauve way the jgrr-rny 

misnl posrtioni" Award, para 90 (emphasis added) 
para S 
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««™ 

“'“Phor of fi«t expanding a dispute 
that retaliation can serve a useful (though not always perfectly successRil) 

functionin the dynamic processofattaim'ng arbitral resolutionofadispute 



The cnncal legal issue raised by France on the relauonship between 
retaliation and arbitration is whether a preexisting commitment to aibitiate 
—in this case the O S commitment rather than the French commument 
— r^uires a party to refrain from self-help measures pending the outcome 
of the proceeding France contended that resort to retaltatoiy measures 
while negouations were under way on the terms of the comjfrnwnis of arbitra- 
tion was not consistent with the assumption that both parties would fulfill 
the atbitracion commitment m good faith the U S conduct both antiapated 
the outcome of the arbitral award and presupposed that arbitration would 
be ineffective in redressing the U S grievance France further contended 
chat invocation of part 213 was an illegitimate application of pressure that 
caused France to make concessions it would not otherwise have made on the 
terms of the compromts ** The French position has particular appeal when 
the alleged treaty violator beheves in good ^ith that it has Gommitted no 
breach In these circumstances a self-help retahatory remedy can seem both 
presumptuous and preapitous 


** Fiaitee daimcd that the U S applicauoD of presatiFc forced it to make a senes of ooo- 
cessions to which it would otherwise notbave agreed These were (i) subaiiision of the dispute 
CO arbitration before Fan An had exhausted local remedies, (2> buidmg aibitration on the 
changBHif-gauge question but on]/ an advuoiy report on the part SIS quesuon, an 
expedited sch^ule for the arbitration, and (4) an mterun regime permitting ^ Am to 
peifonn the change<«f-gauge operation for part of the period of time before the arbitral 
award was to be rendered 

The United States argued in reply chat each of the claimed French "conoessionf" was in fact 
ilfiuory Exhaustion of local remedies was not, under international law, a prereqnuite to 
submission of this dispute to arbitration (and indeed the tribunal so held, Award, paras 
S5-32) In the negotiauoiis for the eesipramif, France never sought anything other thm « 
bindmgjudgment on the first question and an advisory report on the second The 
schedule for the arbitrauon and an mtenm r^me permitting change of gauge on half of w 
days from the mception of the dispute to the expected dale of entiy of the award mamlai^ 
le^ equality of the parties (thou(^ in fact, as noted dxsve, text at note 54, Fan Am denved 
no benefit from this ‘‘equaT arrangement) ^ . 

"Su» eg, Che dnpute between the United States and the Netheitands dwiiy 
1975, discussed in LmenfekhCdfiv JCUf BemudaatBey, lAia 1*2(1976-75) j ' 

the United Stetes adoptedanew inicrpretatibn ofasrandard danse as a predicate m newi , 

m arcumstanees where an arbitral tnbunal mi^t wdl not have ruled in ns fiiwr 
Wassenberck, Fubuc Intehnational Aia Txansportation Law im a New Eba 1 1 i 
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The French position on abstention from retaliation pending arbitradon 
has respectable scholarly authonty to support it In 1934 the Insdtute of 
International Law took the position that acts of repnsal are illegal where 
there is a previously agreed provision between the parties for peaceful set- 
tlement of disputes ** More recently, Roberto Ago asserted this proposition 
(ating the Institute's resoluDon as authonty) in a report to the Interna- 
tional Law Commission on state responsibility,^^ and the Coznmisdon it- 
self appears to have accepted the concept, without analyang its implica- 
tions “ The concept also draws support from its consistency with the concept 
that pending arbitrauon or adjudication states should take no steps to ag- 
gravate or extend the dispute; this concept has been developed in Interna- 
tional Court rulings on apphcations for interim protective orders,*^ and 
some commentators have argued that it constitutes a legal obhgatton of all 
states that have made commitments to resolve disputes through third-part^ 
methods*^ 

The Umted States, on the other hand, had argued to the tribunal that the 


** The French based their argument on the proposition that acts of reprisal are notjusufied 
where satisfaction can be obtamed by other means As authon^ th^ ated the NaubUsa 
aih iratton, 2 R. Inf I Arb Awards 1026-28, and other authonties on the customary inter- 
national law of repnials AThitraiion, in the French view, was a means of obtamtng satisfaction 
whtdi should ha\e been exhausted first 
“ Article 5 of the In5t!tute*5 resolution read m per tin ent pan 

Lcs reprcsadles mSme non anne£s sont mterdites quand !e respect du dro*t peut cere 
etfectiveiiient assurd par des pro^dures de reglement paafique 

En cons£quen<», elles doivent Stre considerfes comme mterdites nocamment. 

I Lorsqu'en vertu du droit en vigueur entre les parties, I'acte denonoS comme tUtciie 
art de la compemnu obligatoire de juges ou d'axhhres ayant competence aussi pour 
ortonner, mec la diligence vonlue, des mesures provisotres ou conservatoires ec que 
1 Elat defendeur ne cherche pas 3t etuder cette jundtciion ou & en retarder le fonenon- 
nement, 


2 LonquTune procedure de reglement paafique est en cours, dans les condioons 
envaagccs au 1 i 

Nstuu t de Daorr Istcxnational, S8 Annuairc 709 (1934) Sttcho 3 RfPcxroncE suissc de 
toit iHTcaMATioNAL rmuc 1788 (1975) “La condusion des traites stipulant I’arhttrage 
o Jgatoire pour les ddlerends pindiques exdura les represaiUes En effet. on imagine mal 
cas on nutre Etatn'accepterait pas la procedure privue "The same view is also advocated 
m uaweu, Etomw Ceeraon end Hipmah by Stata, 13 Va J Ivr'L. 1 (1972), and in E. DcM- 
» iTM Measures or FRoTEcnov in Intern atxoval CoN*TitovxRsiE3 182-84 (1932) 

fentin# f 4/3 18/Add J, at n-lS (Feb 5, 1979) C*An additional condition ffor tlie 

f I referred to m artide 5 of the Resolution of 1 934 of the Institute of Inter- 

iftouldbe ihatthcre must not be any provision previousl) agreed between the 
P^es for peaceful seidemeni . 

Intemauonal Uw Commtssion on the Work of its Thirtv -first Sesron. 34 
IS dm ih ‘ ““**** A/34/10, at Sl9 n 579 (1979) TAn addmonal condmon 

paru^ ^ procedures for peaceful settlement previously agreed upon b> 

* Bulgaria, 11939) PCIJ. ser A/B, No 79, at 199. Anglo-lran an 

m Concerning United States Dmlotratic and Consular Staff 

p J, ^ V.21.n#n.Jrf.r 74 AJIL 266 (1980), 19 ILM 189(1980) 

E. Du«b^ou,.^j^ note 58 
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concept of abstention pending arbitration finds no support in state pracoce 
and thus has not found us way into the corpus of customary mternadonal 
law, that states must be able to take the steps necessary to preserve their 
rights and restore the balance of equities before a tribunal is in a position to 
act, and that (as discussed above) measures such as those taken by the United 
States can help ensure that the other party's commitment to arbitrauon is 
enforced and implemented in a practical, meamngful way 
It 15 worth considenng how this problem will be handled under the Vienna 
Convention on the Law of Treaties (for the states that are parties and for 
treaties concluded after the effective date of the convention,'^ since the 
article in question is apparendy not a codification of customary interna- 
tional law) Arucle 65 of the convenuon establishes procedures for the 
termination or suspension of a treaty m the event of breach ** A party 
alleging grounds for terminauon or suspension, including breach, must 
notify these grounds to the other party and indicate the responsive meas- 
ures It proposes to take. Except in cases of special urgency, it may take them 
measures only after S months have elapsed without objecuon to the 
proposed response In the event of objection, the parties are to seek a solu- 
uon through the means indicated in Article 33 of the Umted Nations 
Charter, which, of course, can include arbitrauon or adjudicaUon 
Apparendy, the drafters of the convenuon intended to liiiut the s^- 
uon of retaliatory suspension of treaty rights withm the S-month period to 
very urgent cases,** but they did not indicate any intent to predu e 
measures after this period but before the complcuon of arbiual or ad- 


" Article 4 of the convenuon provides 

Without prejudice to the appliiauon of any rules ^ tb^" 

to which treanes would be subject under 

venuon, the Convenuon applies only to treaues which are oy 

entry into force of the present OonventioQ with regard to socn ataie* 

** The relevant provistons of Arude 65 read 

1 A party which, under the provisions of the ^ ^ ^ 

noimd for impcaching the validity of a treaty. ^ shall 

suspending its operation, must noufy the other parties ^SiSereasoni 

tndl^e Urn mcJsiire proposed to be uken with respect to the treaty aim 

tterefor « not be lea 

® If. a&er the expiry of a period which, except m cases SSSSed any objccuon, 

than three months after Ae receipt of the vhSnha* P*®P*'®* 

ihepartyuakmgthenouficauonmaycarryoul the measure wnia. ^ 

3 If. however, objccuon has been raised by any Nation! 

soluuon Arough the means indicated in Arude 35 of the Oi ^ 

4 Nothingm AeforegoingparagraphsshaUaffea^r^w^I^^^^^ of 

under any provisions in force binding the paioa wun k* 

“InlightofAcargumentmadcmthetextatnotei g5 procedure 

rover countermeasure, for 

vroiikl presumably not apply to such cases 

J3e65.pamgraphl(iiipmnom6^,Acruto 
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judicatory procedures As the United States commented on the Inter- 
nauonal Law Commission’s draft that became Axticle 65, "there is nothing 
in [this amclej which prohibits the claimant party from terminating or 
withdrawing from the treaty while one or more of the procedures under 
Article 33 of the Charter are earned out 

Presumably, states becoming parties to the Vienna Convention and con- 
cluding treaties after its entry into force can reserve the nght in future 
treaties to terminate or suspend without waiting 3 months if they believe that 
course will better suit their purposes But for those states, like the United 
States, that are not yet parties, the question is whether customary interna- 
tional law does or should constrain their flexibihty to act when they have 
entered into a pnor agreement to submit disputes to third-party resoluaon 
The authonues noted above would say that there is such a constraint But 
the inherent flaw in this position is obvious from a recent and vmd example. 

On November 4, 1979, in flagrant violauon of its obligations under 
customary international law and four international agreements, each of 
which has a binding dispute settlement clause, the Government of Iran 
acquiesced an the takeover of the United States Embassy m Tehran and the 
seizure of 65 hostages by a group of militant students On November 14, 
1979, the Umted States ordered the blocking of all assets of the Iranian 
Government in the United States or held by persons subject to the jurisdic- 
tion of the Umted States ^ The blocking oi^er, though it had addioonal 
motivations and legaljustifications, can be characlenzed underinternational 
law as a legitimate response by the United States to Iran's manifest viola- 
tions of Its treaty obligauons 

Can it plausibly be argued — as the literal wording of the Institute of 
International Law's 1934 resolution and other authorities noted above seem 
to contemplate — that the United States should have refrained from any 
retaliatory response until after dispute settlement proceedings were ex- 
hausted? It is true that on November 29, 1979, the United States filed an 
applicauon with the International Court of Justice for an adjudication of 
Iran's international responsibihty, and on December 15, 1979, the Court 
ordered provisional measures of protection at the request of the United 
StMes an order Iran flouted.®* But even if the Court had had the power to 
enforce its mtenm order, the entry of the order came 17 days after the U S 
request for mtenm relief and 41 days after the commencement of the 
cnsis Surely the United States did not have to initiate an adjudicatory 
^*^^^.***"8 wait for an order to be entered and flouted before ic 
cou d implement responsive and proportional countermeasures The Iran 


V”* Commission considered more restrictive formulations, but con- 

emilrf j amdc as drafted “represented ihc highest measure of common ground that 
Q. among Governments as well as in the Commission on this question ** 21 UN 
CovUi leg***^® A/6S09/Rev 1 (1966), rifnrUed m (1966) 2 YB 1 nt*l L. 

« r ^ 2 (1967), npnnUd m 62 AJIL 567, 574 (1968) 

12170. 44 Fed Reg 65.729 (1979), n^frintoi in 74 AJIL428 (1980) 
119/9J ICJ Rrr 7,s« eZio (1980) IQ) Rep S 
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example ako makes clear that a dispute settlement dause in a treats that 
codi^ obhpuons under customary international law should not be 
regarded as depriving an aggnevcd party of its customary international 
law remedy, retaliatory sanctions 

It 15 true that the U S ^Iranian example would probably be considered 
a case of speaal urgency," both under the Vienna Convcnuon and under 
any customary international rule that might otherwise restrict the victim 
state’s freedom of movement But other illustraoons can also prove the 
point Suppose the initial breach does not threaten life or othenvise fall 
within “extreme uigency," but suppose further that there is no plausible 
legal justification for the breaching party's conduct Should the vicam state 
be disadvantaged because it has previously signed a dispute settlement 
agreement^ Must it embark on lengthy and expensive Uugauon pursuant 
to that agreement to obtain authonzacion to suspend its performance m 
response to the breach? Surely not 

Even where good faith arguments can be made both for and against the 
existence of a prior breach, the better rule seems to be te permit ap- 
propriate, I e , measured and proportional, self-help meamrespendeiUeltUt 
as ivas done m the U S -France case The dynamics of that case disprove 
rather than prove the validity of the arguments fbr a rule constraining the 
victim state's acaon Though the Xliuted States did not aigue, and the 
tnbunal did not imply, that France might otherwise have failed to live up to 
its obhgauon to arbitrate in good faith, the tribunal was persuaded that the 
U S action had a facilitating effect m seeing that the dispute was resrived 
by arbitration 

The nght to retaliate pendmg arbitrauon, though important, should not 
betinqu^ified The tnbunal in the U S -France dispute, while approvmgthe 
V S action dunng the penod before the tnbunal came into existence, stated 
that the “situation changes once the tnbunal is m a position to act To the 
extent that the tnbunal has the necessary means to achieve the ohjeenw 
justifying the counter-measures, it must be admitted that the nght of the 
Parties to uutiate such measures disappears Furthermore, a qualification 
impluat m any justificaUon of retaliation is that a responsive countertnea^ 
ure must be proportional and must cease either when its purpose is achieve 
or when its continuation would be inconsistent with acuons of a funcUOTi^ 
tnbunal ” Another situation at least arguably caUing for 
retaliatory acts exists when a multilateral treaty establishes an c 

« Of count, the U S -France Air Transpoit Services AgreemCTi did 
codify customary mtcrnanonal law However, the distmclM ***“5®^. 

castoiWTymternaDonalbwandtreaUesdrfc^/^midehasnotb^ 

mtheir plcadmgs before the mbunal or in any of the commentary on the qa«^ 

measures for breach of treaty 

Stf text at note S8 took the pwwon 

« Other qualdieatioM can also be suggested The Un^ Su t» art al«Jf* 

before the International Court that repnials againrt Pj^^^tothcsendingsMte'* 
unlawful eventfareceivmgsmttbehevesadiptomathasactede^^y*^^ 
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framework for authorizing and legitimizing retaliation as a sanction for 
bread) Under Article XXIII of the Genei^ Agreement on Tariffs and 
Trade,” for example, if one party considers that another party has not ear- 
ned out Its obligations, it may seek authonzation from the contraaing 
parties (acting collectively) to suspend the application of eqmvalent obliga- 
uons As a general matter, however, the existence of a dispute settlement 
clause m a treaty should not require abstention from retaliation dunng 
the penod before the victim party can obtain satisfacuon from a tnbunal 

III. Conclusion 

Under traditional doctrine, the legality of a retaliatory breach of treaty is 
judged by whether it is a proportional response to a prior material breach. 
Commentators have also suggested that states should refrain from im- 
plementing countermeasures until a tnbunal rules on the existence of a 
breach, at least when there is a preexisting commitment to tWrd-party dis- 
pute settlement 

But the expenence of states must prove or disprove the soundness of 
propositions urged in legal debate The actions of the United States and 
France, and the judgment of the tnbunal they created, surest refinement 
or reexamination of some of the views put forth m legal literature. Pro- 
portionality might appTopnately be judged on a flexible scale, with con- 
siderations of pnnaple and of impact on the thinking of third countnes as 
factors m the equation Matenahty of breach may not be relevant at all 
Indeed, under some circumstances a responsive breach might be justified 
CTcn absent a pnor breach, if the responding party believes in good faith 
that a breach has occurred Finally, since the interplay and even escalation of 
FKponses before a dispute reaches a tribunal can serve important purposes, 
that dynamic process should not be stifled by a blanket rule of abstention 
from self-help measures pending arbitradon 
The U S -France dispute, as disputes go, was well suited for arbitral 
resolution The dispute became concrete on May 1, 1978 and was fully 
rcsoli^d by Becember 9 of the same year Of course, it is impossible to 
speculate on what the timing of resolution might have been if the United 
tarns had been precluded from implementing countermeasures pending 
ar itration Perhaps the best way to handle that question is not to appear to 
encourage retaliatory responses, but rather to urge the adoption in advance 
0 procedures for the prompt submission of disputes to tribunals which 
be convened and which can act on an expedited timetable When such 

® place on a wider basis, states will have less reason to resort 

*0 self-help measures 

TIAS No 1700 Arude XXIIl was amended by the Protocol 
the Preamble and Pam XI and IHof the GATT, 8 UST 1767. 1787. TIAS No 3930 
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THE NATURE OF THE IRAN-UNITED STATES 
CLAIMS TRIBUNAL AND THE EVOLVING 
STRUCTURE OF INTERNATIONAL 
DISPUTE RESOLUTION 

By David D Caron* 

The Iran-United States Claims TnbunaV has been called 'The most sig- 
niBcant arbitral body in history",^ its awards, *'a gold mine of information 
for perceptive lawyers In a recent international commercial arbitration, 
however, an arbitrator reportedly stated that decisions of the Tribunal, 
although on point, were not persuasive because the Tribunal, after all, 
involves a special type of arbitration This arbitrator is not alone A lecturer 
at the Hague Academy of International Law, speaking on international 
commercial arbitration, reportedly did not refer to the TribunalTjunspru- 
dence because he did not find it relevant to his work for the same reason 
Viewed as a gigantic expenment in international dispute resolution rather 
than merely a claims settlement device for this particular group of disputes, 
the Tribunal thus appears (at least to some) to yield deasions of unclear 
precedential value Millions of dollars have b^en spent on its operation and 
hundreds of awards rendered, yet an apparently not uncommon perception 
IS that the work of this, in some respects unique, institution is not applicable 
elsewhere 

• Acting Professor of Law, University of California at Berkeley Formeriy l.eg«tl Assisiani to 
Charles N Brower and RidiardM Mosk, Members, Iran-Umtcd States Claims Tnbunal The 
author i^ishcs to thank George H Aldnch, Charles N Brower, Richard M Buxbaum.John R 
Crook, Da\id Feller, Richard M Most, Stefan A Riesenfeld, Stephen M Schwebcl, Peter D 
Trooboff, Albert Jan van den Berg, Jan Vcllcr and Joachim Zekoll for their comments He also 
thanks Joseph Giansiracusa, J D Boalt Hall, *89, for his able research assistance 

The Iran-United States Claims Tribunal was established in 1961 pursuant to the Declara- 
tion of the Gmernmcni of the Democratic and Popular Republic of Algeria (hereinafter 
^eral Declaration) and the Declaration of the Government of the Democrauc and Popular 
Rqiublic of Algeria concerning the Settlement of Cbims hy the Govemmcni of the United 
of America and the Government of the Islamic Republic of Iran (hereinafter Claims 
wti^ent Declaration), collectivel> referred to as the Algiers Accords For the text of the 
* Iran-United States Claims Tribunal Reports [hercinaher 1ran-U S 
in/ra” ^ 75 AJIL 418 (1981) As to atation of awards by the Tribunal, see note 1 2S 

As to the Tnboml, sec general!) Brower & Oasts, The iran-Unxied Stairs Claims Tribunal AJirr 
^ iran A Rttrospectwe Vuw from the Instdt, 48 ARE J 16 (1988), THE iRAN-UNtTFO 
1981-1983 (R Uhehed 1984) Ihercinaficr Iran-United 
*^*^*^^^^^* Stewart, The Iran-United Stales Claims Tnhunal A Rrvim of Dnv/o/wintli 
16 L A PoL’v Int'l Bus 677 (1984). and Selby S. Sicwan. Praetual Aspeeu of 
States Claims Trilm^ 18 InTlLaw 211 (1984) 
r IRan-Umtfo States Claims tribunal, mpm note I. at mi 

imimunn. W Ussons of the Iran-United Slates Claims Tribunal, in 1 988 PrIvatf Inves- 
Indrcii and SOLUTIONS IN INTERNATIONAL BUSINESS 1 6-5 (J MoSS cd ) 

Tribunal arc cited m a number of Reporters* Notes to the Rrstatenent 
. t r Foreign Rrtat ms Lajf of the United States {ISBl) 

m 
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In one sense, the doubt about the relevance of the Tnbunars work re- 
flects a more fundamental uncertainty about the proper place of the Tn- 
bunaJ and its work within traditional cacegones of international dispute 
resolution ^ Like any truly nagging question, that fundamental uncenaint)^ 
comes to be phrased in various ways A phrasing frequently used by scholars 
inquires into the "nature” of the Tribunal * The assumpuon apparently 
underlying this question is that there are basically two distmct types of 
miemational arbitration ^ interstate arbitration such as the Beagle Channel 


^ A complete discussion of the precedential vdlue that should be given the woii oT the 
Tribunal would have several dimensions Tlic Tnbunars work is potentially significant for 
vanous reasons tc ts llie first major claims tnbunal since the imcrwar penod, its orders, awards 
and much of workings arc open to public (hence scholarly) examination, ns docket of 
approximately 3,650 eases involves issues such as exchaiigc<onirol regulation, expro pran on 
and expulsion, and it » conducting its work in general in accordance with the UNCTTRAL 
Arbitration Rules (see tnfra notes 26 and 1 10) This potential significance has been challenged 
on ihc ground that combative arbitrators have polmcwcd both the procedural and the sub- 
stantive decisions of the Tnbunal See also M Sornarajah. THE Pursuit OF NATIONALIZED 
Property 202 (1966) (“thcjunsprudcniial value of the awards [is] open to doubt on the 
ground that they were based on an agreement settling a political dispute and that there w^n 
effort made by the Tnbunal to approach issues m a manner favounng comproniBe") The 
significance has also been challenged on the ground that the third-country chairmen to te all 
been drawn from Wcslcm countries and thus bring with them ihejunsprudenualpiTOnpoii- 
tions of their cultures Both of these challenges are beyond the scope of tlm article ^desene 

a separate, extended response To state my views bnefly, however, I do not b^eve ot^ 
objection stands up to scrutiny or is substantial As w the former, I beheve the combMvenessot 
the Iranian arbitrators did not poIiticiFc substantive decisions, altbougb it is im JPJJT 
durally. extensions of time were more frequently granted to the Iranian ^rties ^ 
claimants would have desired The ingenuity of the Iranians, if 
pushed at every aspect of the UNCITRAL Rules The Tnbunal mtt such in r^ 

and value orthc Rule, On 

rfarbiiral pruceduTe, Me Caron, iMtnm MnsmaofPnlictm 

Iran-Umt^ Slata Clamt Tntmal, 46 ZEiTSCHaiFT rtn AUsauDiscMES flwENTt 
Recht UNO V5LKERRECHT 465 (1986) fmin Weslcrti countncs 

As to the latter objection, the third^ountry arbitrators have and one 

(two Swedes, two Frenchmen, one Swiss, one J^^hnwn, om ofseven of the mne 

Finn), but Iran (or arbitrators appointed by Iran) agreed to tin emotional. 

Mori importantly, the charge of Western bias » directed 

issue — expropriation Even then, the issue in controversy » for determining the 

whether compensation is due for a taking, but the ^ipropnatc 

the next panel, the challenge poMd by the uncenam y onvate internaBowl arix 

subtle and indirect 1 would qieculate that tte that ihcTnlwml 

uatoni to rely on the Tnbunal 5 j*"" 'S^Xme cooclusux. lh« (he 

involves the classic interstate arbitral prraxM discussion of (he pi*« 

process is therefore particularly pohtiaced In this sens e, ^ challeiigo » (>« 

Senual value of Tnbunal awards will require further examination o 


denual value of Tnbunal awaras wm — 

ASlLPaoc 825. 226(1984) .a ,i„rf«tincii«n between public md 

• Dimng the preparauon of this au^, 1 8'^'^ X^^oulwly among a"' '»’* 
private motional arbilration to be qn® iho stood by it were 

Jl^omed to a more systemanc approach » radmr rt»n pn«“- 
^together sure precisely what factors made an arixtratum inierwa 



International Dtspute Settlement 


m 


106 the AMERICANJOURNAL OF INTERNATIONAL LAW [Vol 84 


arbiirauon between Chile and Argentina” (sometimes referred to here as 
public miemational arbitration), and international commercial arbitration 
such as proceedings between pnvate companies before the International 
Chamber of Commerce (ICQ (sometimes more broadly referred to here as 
pnrate international arbitration) ® Practitioners often regard the inquiry 
into the natui e of the process as irrelevant to lawyering until it is pointed out 
that many practical questions, such as the enforceability of an award and the 
ability to challenge an award, turn upon the answer 
As discussed more fully below, a simple inquiry into the legal “nature” of 
an international arbitral process is too undefined because any one of several 
aspects could be emphasized This article in particular examines the rela- 
tionship of the international legal system and the various muniapal legal 
systems to the arbitrations before the Tribunal, and, in doing so, discusses 
more broadly the evolving structure of intemaaonal dispute resolution 1 
am not concerned here with what law the arbitrators might apply wi/Am the 
Tribunal, but rather with the positions that will be taken under various legal 
y^ilms on the validity and enforceability of the Tribunal’s arbitral awards 
Since practical consequences such as enforceability and recognition can 
turn upon the nature of an arbitration, it may not be surprising that the 
Islamic Republic of Iran and the United States have disagreed over which 
legal system governs the validity of arbitrations before the Tnbunal In- 
deed, they have disagreed even as to who the parties are for many of the 
arbitrations ® But it is not only the two state parties that have expressed 
dilTenng view's Advocates as well as scholars have taken a variety of posi- 
tions on the characterization issue The Dutch Government proposed legis- 
lation in 1984 that would provide clearly for the Dutch legal system to 
revie^ the validity of the arbitral process Yet a Bntish judge has stated 

that 'the Dutch Courts would probably . wholly decline to recognize the 
validity in Dutch law of [such] arbitration proceedings” and would there- 
fore declare such proceedings a “nullity Meanwhile, the United States 
Court of Appeals for the Ninth Circuit recently affirmed a district court 
ruling that the New York Convention on the Recognition and Enforcement 


I imighis Here gamed b) the distinction For man), their imuiiise judgment was that 
j J**^**°”® hcTorc the Tnbunal have an interstate nature Another response, reflecting the 
ihcquesuon more than an answer, was to sat that the arbitrations are of n ‘ miNtd” 
or hybrid’ nature 


**»pConh Frontier Case. 16 R Ini'l Arb Awards 109 (1966) (McNair, kirwan L 

po'aic international arbitration' is used in this aniclc to encompass tnlcma- 
*rh '*** ^trbilnwion, mantime arbitration and other similar manifestations of pnvate 

Craig. W Park S. J Paulsson. Intfrnationai Chamdfr 
d'f (1983) Sft genenUj Stem Wotman Jntrmatto*iaI Commernat 

^ r ^ C4mpansan of the \iajor Arbitral Systems and Rut fi 38 BUS Law 1685 


text at notes 178-86 

QB 441,2WLR 745,1 AllER 239 notfdit Fin 
ou , Aug 2L 1 9S5 ai 25, col 1 Srr also kunzhk, Pubiir htentrttcnal hif^C onnn? 
ftft Avthorue ArhttreUan, 15 Caxibridcf LJ 377(1986) 
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of Foreign Arbitral Awards "certainly is applicable" to awards rendered by 
the Tnbunal One Dutch commentator has concluded that its proceedings 
are not "arbitration" as understood under Dutch law,^^ while another 
Dutchman has reached the opposite conclusion Two American lawyers 
have together argued that the arbitrations are "a-nationali"^^ while an* 
other, the late Professor Ted Stein, stated that "[t]he lex fort of the Tribunal 
IS public international law Finally, Lady Hazel Fox recently wrote that 
the Tribunal is the latest example of how "a private party may have its 
pnvate claims taken up by the State and presented through an mterstate 
arbitration In short, virtually every possible position on the "nature” of 
the Tnbunal’s arbitrations has been put forward 

The analysis of the Tnbunars nature remains incomplete, not from a lack 
of attention or concern, but because the positions taken tend to rest on 
intuition supported only by analogies For example, one position is that the 
Tribunal, like the International Court of Justice, was established by treaty 
and that the work of the Tnbunal, like that of the Court, therefore 1^ an 
interstate character Moreover, the use of undefined terms such as "a-na- 
tional," “denationalized" and "de-IocaIized,“ and unclear distinctions sudi 
as that between interstate and international commercial arbitration, further 
confuse the discussion Consequently, determinmg the significance of Ae 
Tnbunars work requires not only that we examine the Tribunal itself, but 
also that we understand the larger context and clanfy what it means to 
distinguish between interstate and mtemational commeraal arbitrauon 

Part I introduces the international artiitral process and probes the weak- 
ness of the categorical disUncUon made between interstate andintcma^l 
commercial arbitration I conclude that the issue is not whether an arbim- 
tion has this or that character, as if there existed *stmct pipmholra d^- 
mg such an approach Rather, the proper inquiry 
parties intended the arbitration to be and what pnnaples of constni 
should be applied in order to ascertain this intent 

» Ministry oF Defense of Islamic Republic of Ira^ ^ 

1 989) On the distna court order ofjudge R A Ctodboisjr , N ^Afinn-VS Clams 

1 988), see Lewis. IFAe/ Goes Around Corns Around dm 
Tr^bunal m the United Stated, 26 COLUM Jf ^ANSNAT l L ^5. MM 

^^I^^rdcnberg,TheAmrdsoftheIraH-USaotmT^r^S^^ 

NrtAfrfflfids. 1984 INT'L BUS Law lMgB4.at 

Cfairtf Tnbunal mtar Nedertands reehi beuan, NederlanDSJ 

Van den Berg. Proposed Dutch Lma on the 

Reaction to Mr Hardenberg*s Arhde, 1984 Int L BUS II. 

Iran^mted States Claims Tnbunal, Een reaette, NeoerlaNDS JURiSTENBiAO. 

TrAumnA^rJsDMl 16 L & PoL'v iNT'c Bus 756 Im- 

'•Suaa,Junsprudntcf oiuljunsit Pnirfmtf 5? . ,-„f,hesecuonitet 

quote, however, B that interpreution of the Algim AccoTO 
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Part II applies the conclusions of part 1 to the Iran-United Srates Claim 
Tribunal and concludes that Iran and the United States intended that the 
Dutch legal system govern the validity of the arbitral process and that the 
awards of the Tnbunal be enforceable as Dutch aw'ards Moreover so far as 
the Netherlands is concerned, the process likely is so govCTned The signifi- 
cance of this conclusion also is examined In particular, I do not believe that 
the decision to create the Iran-U S Claims Tnbunal foreshadovi’S a w^ie of 
such tnbunals The trend in this century has been to replace claims tnbunals 
with lump sum settlements Although the Iran-U S. Claims Tnbunal dem- 
onstrates that circumstances still may yield a tnbunal, the trend likely wifi 
continue The significance lies rather in the choice of Iran and the United 
States to have the Dutch legal system review the validity of the arbitrations 
That choice reflects the inadequacy of merely distinguishing between inter- 
state and international commercial arbitration to describe the complexities 
emerging in praaice 

In part HI, I speculate on what the nature of the Tribunal s ^^ork suggests 
about the \say the structure of international dispute resolution evolves and 
the significance one means of dispute resolution may have for another A 
growing body of literature points to the importance for intemalional law 
and theories of VrOrld legal order of understanding the interrelationships 
between public and private intemalional law ** *** Examination of the legal 
character of the Tribunal’s work necessarily touches on some aspects of 
these relationships and illuminates the richness and variety in the interna- 
tional resolution of disputes Part 111 posits that the \'anous private, stale 
and interstate mechanisms for the resolution of intemalional disputes have 
developed m response to the needs of the parties and of the comtnuniiv 
controlling the mechanisms, that these mechanisms do not operate m isola- 
tion but, rather, compete with, and evolve in response to, one another, and 
that the choices of panics as to the most appropriate mechanism for settling 
their disputes have led the enure system of dispute resolution to evolve 
toward greater cfRciency and effectiveness 


I Moving be^ ond the Distinction between Interstate and 
International Commeroal Arbitration 

Tlicrc arc various dimensions within which one might analyze, and hence 
explore the nature of, a dispute resolution process Consequently, the focus 


** In CISC of the Tnbuml. the areumunnccs »*cre disagreement as to a lump sum 
settlement amnum, coupW wuh the urgent need to conclude the Accords 
On ilte genertl trend toward tump sum «ritlcfncni, see R Lit UCU & B h Esros, Istfrna 
tiosm Cumvis Tumr SrTTLFJitfXT Vi Lu^n Sum \grfivlnts (1975) and Ulbch K. 

esion / 77.nr Ccf/wi rcCeninfri tin- 1 -* tht (ifIn*trrrL9-ci Claim, 82 

^}\l 6«i 

rc RuxlMum. Th Hr-U tf Puhltc InifTTft Lr,. r* oM*'c^ Bua"fsf T rr-^wri rrr 

m ruF'tr KTrRXMiosAL Law asdviu FciiiRf Woru> Ordfr Lirfr Amicorvm is 
HnxORorA J litOMAS jr 16 ! (J J Nonon cd 19S7) AradtP'K 
r-v f if *1 Pt H r a-d Prrxt^r -'fis/ Lcl ^ 79 ASIL Pfoc 352 ( J 

and Paul Ur /»-» • - , r« Tn* tv /nfrr-nr '•-ri Le- 7 W is Int l. L.J JdO f 1 98 ^) 
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of this article should be clear For example, although all intemanonal arbi- 
tration rests upon the consent of the parties, the point in time relative to the 
dispute when consent is given, and the scope of that consent, may var> 
considerably If consent is the focus, an intemauonal court and an ad hoc 
interstate arbitration can be said to involve the same process These forums 
differ, however, as to party control over the process, whether that control 
involves the selection of decision makers or agreement on rules of proce- 
dure This article focuses on two other aspects of the international arbitral 
process First, how is the legitimacy or, more relatively, the validity of the 
arbitral process to be determined? Second, how is the result of the arbitral 
process to be enforced?®® Party control is an internal aspect of the arbitral 
process Validity and enforcement can be viewed as involving the evaluation 
of different legal systems of the exter^ial effects to be given the process 

The world internal to an arbitral process is created by the parties Indeed, 
municipal arbitration in most countncs can be seen simply as an aspect of 
contract law the parties to a contract, in this instance an agreement to 
arbitrate, agree jointly to establish their own means for resolving disputes 
between them Similarly, interstate arbitration and pnvate international 
arbitration arc created and defined by the joint will of the parties In many 
cases the parties will cooperate in the arbitral proceedings and wluntanly 
comply with the award When the parties cooperate in this way, t^ pnvate 
arrangement is autonomous in that no legal system need be involved Such 
an arbitration is a world unto itself In any arbitration that » not so idea ly 
cooperative, however, many legal systems may become involved ^erai^. 
they will be those that one or both of the parties or the 
Regardless of whether a legal system become mvolved, 
reiSain a contractual world internal to the artntration defined by the wll ol 
the parues, as that intent is mteipreted by the arbitrators 

“Although one's conclusions regarding il>' 
coreelale with those regaining enforcement, the, need not do so See discussion 

text at notes 34-38 mfra m«niaoattv because chey pereenc 

*• Parties arc motivated to enter into such arrangem « faster, less expensi'c 

the process as more bkely to be subject w ® issue concerns hhii 

and more confidential than that avaibbfc in ^ of the parties to 

external limits the relevant municipal legal system places on the treeoo 

contract in this way , . . it b chaiactensnc of 

“ Although such autonomy obtains ,n panics include a 

municipal arbitration statutes in many l^tm Am „Krtnition must be rewcHed and ip 

compromissory clause in a contract. .^.^^^af^anAgrfmmaendJurtt^leh(^ncJ 

provrfby.muniaparcour. 

am Tniu^aU <« three agnifico- 
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The relationship of the arbitration to the world external to ii is governed 
by a particular legal system, the identity of which depends on the particular 
relationship in question The most important relationships between an 
arbitration and the world external to it arise when a party attempts to have 
the arbitration agreement enforced, and any resulting award recognized, 
set aside or enforced Knowledgeable parties will draft their arbitration 
agreement and later structure the proceedings so as to ensure that both the 
agreement and the award will be valid and enforceable Consequently, the 
internal and external worlds of an arbitration become intertwined because 
the designers of the former must anticipate the dictates of the latter 

Although interstate arbitration and international commercial arbitration 
are thus conceptually similar, there are obvious distinctions between them 
The) typically involve different sorts of parties, disputes and arbitral insti- 
tutions A typical interstate arbitration involves a dispute between two sov- 
ereign states, for example, over a boundary, and is conducted before either 
an ad hoc or an institutional panel ^ In contrast, the paradigm of inicma- 


morc cominonl) done, the rules of an arbitral institution such as the ICC All three choices of 
bw arc separate and not necessarily the same 

** This intcmal/extcmal model is expressed as a part oT the doctrinal vieu of others Ch\c 
Schmitthoff, for example, writes, *'From the viewpoint of doctnne, arbitration contains ino 
elements, a contractual and a judicial element SchmitthofT, The Supmnsofy Jurtsiictmn of the 
Courts, in International Arbitration Liber Amicorum for Martin Domke 
289, 289 (P Sanders cd 1967) Tlic contractual clement springs from the will of the parties 
and ts manifested in the internal world of the arbitration The judicial element arises m e\cr^ 
l^l s>stem that is touched b) the interaction of the arbitration and the world external to it 
Harcl Fox. recenti) wrote, * The institution of arbitration, on the one view, domes its force 
from the agreement of the parties, on another mcw, from the State as supen isor and enforcer 
orthe legal p^s ’ Fox. supra note 17, at ! The intemal/extcmaf paradigm, it least for the 
purposes of this stud) accurately models the arbitral process 

Professor IbrV. has stated thit ‘ an arbitrator must bow to mandatory norms of the country 
m winch he sits ’ Pirk, The Lex Loci Arbitn onrf tntfniaUonal Cemnemat Arhttraiian, 32 IntX 
/sxir L Q 21 , 23 (1983) It may be more accurate to suic that it is to the mtcni of the 
T^ics thn the arbitrator muxt bow Local law very rarely coerces the arbitrator Instead, by 
I (rating that a motion to set aside would likely be granted, local law encourages the parties to 
n Mn nrhuritian agreement that will result in compliance of ihcir arbitration with the 
^visions oflocal hw Indeed. Amclc V(lXd) of the Comcmion on the Recogni- 
OM ^ Foreign Arbitral Awards, openeitfor ngnolurr June 10 1 958 21 UST 

mrn, J UN rs 3 Ihcreinafter New York Convention], stairs t)m enforce- 

^^t an award can he refused if the “composition of the nrbitral amhonty or the arbitral 
was not in accordance with the aprenient of the prties * 

I'rii the parties would srmi ihe award to be enforceable in the 
Usc^ttr. ft. Arbitration Rules, rrpnn/rd III 15 1LM701 ( 1 97G) Ihcreinafter 

proiUrtiLr^, *"''™** *«» of arbitral rules that parties may adopt, m Anicle 1(2) 

dwi the emcro » l”*"i *** superseded by am provision of municipal hw 

inai Kovemmp Icgil regards as * mandatory “ * 

*^*^*^” externa! view of the process ratlicr than parts 

rX-aecTin ^ ^ be ad hoc or withrthe 

loriv Ji J ^ Itiicrottionxl Conn of Justice Mtbougli the exreni of 

« wXn .h^ThlTT 

tnr sense ihn j iriMliciion remains consensual 
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iional commercial arbiuaiion involves, for example, a comma dispute 6e- 
ivfcQx^ iwo pi ivatc enuiics and lakes place under the auspices of a onvate 
arbiliai insmuiion such as the Inieinalional Chamber of Commerw The 
distinction between interstate arbitration and iniemational commcraal ar 

bitration issiiengthcncd by ihc generally separate idenuty of the groups of 

practitioners and scholars dealing with them and these specialists* lack of 
experience wiifi each other's foi urns 

Distinctions are useful to the extent that they provide a piecisc, yet sim- 
ple. model as a foundaiion for more complex analysis The distinction be- 
tween interstate and international commercial arbitration is no cxcepuon 
Nevertheless, its limits must be appreciated lest any analysis rest on inaccu- 
rate assumptions To move beyond this distinction requires not only a fuller 
examination of the two types of international arbitration, but also an un- 
derstanding of why certain institutions, such as the Iran-United States 
Claims Ti ibunal, appear to fit neither ideal type 

ttttersfate Arlfttratwn 

The inicinal world of interstate arbitration typically is created and de- 
fined by treaty **** The agreement to arbitrate and (where applicable) the 
ticaty establishing the responsible institution are the most relevant treaties 
The external world may be of little significance for two reasons 

First, so far as the tclationship of the customary international legal system 
to the arbitration is concerned, the iniemational lawmaking capability of 
the pai tics may lead to a merging of the inlemal/cxtemal models The 
models can collapse into one because states by their agreements both define 
the internal world of the ai bitration and modify the applicable international 
law In this sense, intci national law leaves the struaunng and condua of the 
arbitration entirely in the control of the parties Consequently, the pnme 
question is whether by then agreement to arbitrate the state panics intend 
to adopt, supplement or, instead, replace entirely the customary interna- 


fg, 1 1 G WfTTFR, TiIF iNTPRNATIONALARniTRALPROCCSS^PuaLlCANDPRI 

vaTe, 11 XXIV (I Q79) ("Commercnl lawyers regard arbitrations bciHcen Slates is uhOTyirre e 
\ant. and public intcrnatioml law leathers, idvocatcs andofiicials view oommencKJ airotration 

asancsscmially alicnproccss ' ) Hi»c\cr.iheteiiasmangro«poflawye«andarbilratOK 

who serve in both types of proceedings 

^ The tnlerstate arbitral process is governed by intermiional law by definition » po 

could agree to remove ilie dufputc entirely from the public mtcmaiional lerci ror P ' 
sUtc panics in llieir arbitration agreement could wwe their sovereignty ana spea y 
legal system of a third counuy will govern ihc arbiltation,ju5t as the latter hiot pa np 
miglit govern private arbitration occiirnng m that third country As w« . ' 

pric. J» what rt... article contends that Iran ™d the United States did in 
Tribunal Such an action should be distinguished from those instances in p« ^ 

of state served as arbitrilors of dispules The arbitiation ,iflg06 of a 

the internntional legal system For example, the ^ the award to be a 

boundary dispute between Honduras and Nicaragua Elected by the 

nullity under public international law, an v Nicar), 

Intermiional Court ofjustice Sre Arbitral Award Made by the King of Spai ( 

1960 IGJ Rep 192 Gudg»"cniofNov 18) 



International Dispute Settlement 


195 


1 12 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol 84 

tionat la^v that go\erns such processes Many agreements to ad hoc arbitra- 
tion are quite bncf and are intended to rest upon the pertinent customar}' 
mtemational practice Even a brief agreement j howe\er, may raise the 
question whether aspects of customary practice have been displaced For 
example, state parties often agree that the arbitral award shall be hnal and 
binding upon them Nonetheless, customary international law recognizes 
that either party may declare the award a nullity when the arbitral process 
docs not satisfy certain fundamental norms of fairness That a tnbunal 
may not exceed its jurisdiction or be corrupt are examples of such norms 
Although states could agree to remove this customary nght, the common 
phrase “the award shall be final and binding upon the parties” does not 
necessanly constitute such agreement inasmuch as it is **^e award” that is 
challenged by a declaration of nullity An express example of the removal 
of the customary right can be found m the, m many ivays, innovative Con- 
vention establishing the International Centre for Settlement of Investment 
Disputes (ICSID) That Convention provides a limited mechanism for nul- 
lification by a second tnbunaF® and states that the award ''shall not be 
subjea to any appeal or to any other remedy except those provided in this 
Convention 


indeed, thu customarv practice 'was so invoUed in arbitrations in the first half of this 
centurv that intemauonal legal scholarship demoted a great deal of energ) lo its codification 
♦ CarUton, Qriifcatan of [nUmahonal ArhUral Prreedure, 47 AJIL 203 (1953) 

Set rally V/ M REISMAN, NULUTl AND REVISION THE Rc\ lEW AND ENFORCEMENT 
OF International Judgments and Awards (1971) Of course the problem with thi« right 
is that often no international court hasjunsdiaton to rcMcw the merits of a state s dcclantion 
of nullity , thus, the declaration m effect becomes a justification for that state's refusal to comply 
Niih iheavnrd 


’ For an example of comipiion in modem times, sec the discussion of the b S -Venezuelan 
Claims Commission (1866-1888), 2 J B Moore, International Arbitrations to 
Which the United States Has Bfen a Party 1659-92 (1898) 

M Rpisman, supm note $1, Tl 421 

Cwi'<niKm on the Scttlcmeni of ln\estment Disputes between Static -md Nationals of 
27, 1965 17 UST 1270.TIAS No 6090 57S LNTS 
5 [heremiftcr ICSID C^onscntion] ICSID is unlike classical interstTte arbitration in thit one 
N ^ T ** *'*'*^^ pnvatc In this scn^c (and see further text at note 216 tnfm), ICSID, like 
the TnbumI is an institution thu reflects developments not modeled by the tndiiionat dis- 
inction ICSID Convention, how ever, nonetheless stands as a valid example of the praposi 

ion in the text because the means of reviewing the validtu of awards is deeded bv the 
nnums provided for m the treats, and not by reliance on or reference to customiry 
ni^-utonvl hw doannes such as dechrations of nullity 

*CS»> Convention, «upm note 34, Art 52 For the moat recent example of such i nullifi 
wn proceeding w Amco Amt Corp v Republic of Indonesia No ARB^81/1 On the 
Annulment Submitted by the Republic of Indonesia Agaimt the Arbitral 
T am Rendered on November 20. 1984 (Ad Hoc Committee dca«ion o' Miy 16. 1986 
•J^Ein part the awnrd on the mentv). rtpnnted i'* 25 ILM 1441 (1986) for further 
rwertfngs m the nse see 83 AJIL 106 (1 9f»0) 

ICSID (^mvcmion j-iprr note 34, \n 53{l) 

f*»»Nrd vnidlv m the recent Jiidgmem of the ICJ onjunsdiclion in Mihnrv and 
to«i in ' 'JS) lunvd\ctionandAdmwvibiht> 

i e (.l“<i?Toeni of Nov 26) The United States Im refuved to recognize the 

^hrCoun on the ground that the Court exceeded Its jurisdiction 'o'Renmvn 
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The second reason for the general irrelevance of the external world to 
interstate arbitration is that the immunities normally afforded to states will 
preclude the involvement of municipal legal systems Of course, the tteatv 
denning an interstate arbitration could involve muniapal courts For exam 
pie, although the validity of an ICSID award is resolved within the ICSID 
proccu, ICSID awards are enforceable in the national courts of any state 
party In practice, however, resort to municipal courts has been possible 
only infrequently Moreover, the agreement of state parties to the use of 
municipal courts to enforce an arbitral deasion is conceptually different 
from their agreeing that the arbitral process shall be fully subject to a 
municipal legal system In the latter case, the muniapal system would gov- 
ern not only enforceability, but also validity^ Involvement ofjnuniapal 
courts in cither validity or enforcement tests upon a waiver by states of the 
immunities such courts normally extend to them 


International Commercial Arbitration between Prtuoie Entities 

The eUenmn of traditional mtmiapal arbitration As to modem forms of 
iniemational arbitration, Dr Mann writes 

Although, where international aspects of some kind anse, it is not 
uncommon and, on the whole, harmless to speak somewhat collo- 
quially, of international arbitration, the phrase is a misnomer In the 
legal sense no international commeroal arbitration exists Just as 
every system of private international law is a system of national law, 
every arbitration is a national arbitration, that is to say, subject to a 
specific system of national law 

Under this view, international commeraal arbitrations are merely pnvate 
municipal arbitrations that have an international aspect For such aibitta* 
tions, the municipal legal system of the pHoee of arbitration governs whether 
the arbitral award is valid This governing legal system is often termed the 


Has thf tnlfmatmat Court Exceeded its Jumdtrimt, 80 AjIL 128 (1986) The kpj 
whether or not the Untied Slates displaced lU customary nght to nullify an award tor iw 
reason by its agreement in Article 94(^ of the UN Charter “to comply with the decision oi « 
International Court of Justice m any case to w hich it is a party ’ See also W M RawiAN, supra 
note 31. at 420-23 j. 

"iCSlD Convention, mpm note 34. Art 54(1) Srr.rg. UbenanE Timber Carp v uvmu 
mcni of Republic of Liberia, 650 F Supp 73 (S D N Y 1986) 

^ See, eg, Mantimc Infl Nominees Establishment v Republic of Guinea. 693 f 
1 100 (D C Cir 1982), cert dented, 464 U S 815 (1983) (distrogiushmg between US^ 
court junsdiaion to enforce and jurisdiction generally over ICSID proceedings) 

Delaume, JCS!t> Arbiiratwn and the Courts, 77 AJIL 784 (1988) . „„ 

» Mann. Ux Faat ArbUmm. in iNraaNATiONAL ARBiraATiON. supra note 
Tlic de-loca!iied view of arbitration, which challenges Dr Mann s state . 
the text at notes 50-6B m/ra rvrnnrftnfr to- « ^ 

« The parties may confuse this general rule by. fw eMtnple, proceed 

arhtn different from that of the designated place of the arbnraiion. w ^ 

.„g,,n, or rendenngthr,™nl.n.. country 

arbitration See Mann, Where Is an Autard Made M Arb INT L 10 ( / 
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IcK arbitn*^ “The lex arbitn is not necessaril) the lai\ goxeming the su^ 
stance of the dispute, nor the procedural rules applied by the arbitrators 
Rather, it is the legal system that determines whether the a\vard was arri%ed 
at properly An award is said to have the natwnahty of the countr} where it 
IS rendered, presumably, the place of arbitration is chosen b\ the parties, or 
by some other person or msutution they ha\e empow'ered to make that 
choice The source of this concept of nationality is tcmtonal, that is, the 
coniraa (the agreement to arbitrate) is to be performed within the junsdic- 
iion of a country ■*** 

States can take, and have taken, a variety of approaches to their supem- 
sion of municipal arbitration For example, a state may forbid arbitration 
and refer all disputes to the courts States may allow arbitration but dictate 
the precise procedure to be employed, speafy' which questions are arbitra- 
ble and subject all aspects of the arbitration to judicial rcMew Finall), 
states may allow* the parties to choose how the arbitration is to proceed and 

** See Mann, supra note 39 Park, supra note 25. at 2 J 

Htnch, Thr Plert of Arbitration and thr Lex Aiiitn, * 34 Arb J 43, 44 (1979) 

** Other dimensions to govermnee of ilic arbitral process exist and the courts of the phee of 
arbitration mi) be requested to inicricnc in arbitral proceedings in such other vfa\s Thc^ 
Ollier relationships gcncnll) msoKc securing judicial assistance m furtherance of the irbitril 
proceedings, including, inter aim, the appointment of arbiiraiors and the produaion of e> i- 
dence Generali) such matters (m particular, matters relating to the composition of the tri- 
bunal) arc onl) uiihin tht competence of the courts of the phcc of arbitration Hoisoer, 
iwisnncc in ireas such as micnm measures might be available to the piities before courts 
other thin those of the place of arbitration FinilK, it is normall) reserawl to the courts of the 
place of arbitration to decide questions about Itabilit) of the arbitrators to the parties and, not 
at exelusnch , liability of the panics to tlie arbitrators Tlie ipproaches of the vanous municipal 
systems on these more detailed questions siry considerabh See gnterail} Debume, Court Int/r- 
imtton i» Arbitral Proreedmgs, in ResolviscTransnai IONAI Disputes THROUGH Jntfrna 
TiosAt Arbitration 19j(T Carbonneaued 1984) [hereinafter Resolving Disputis) 
C^uns in the United Slates, for cximplc, were hostile at one time to irbiiration See, eg 
United Stiles \sphiU Ref Co x Tnnidid Lake Petroleum Co , 222 F 1006 (S D N ^ Id IS) 
As ca'eloids hive increased in tlie United States, hois ever, ho^ility his given s^av to cncour- 
igemcnt See Burger, bn i There e Better 68 A D A J 274, 277 (1982) 

For example, until quite rcccniU, this second muninpal ipproach Ka< exemplified bv 
the bv of Engbnd ind Oimmonwealth countries tint folloutd English practice This second 
ipproach knoNn is the ’ cpcaa! case ' or case stated procedure involics much more cxicn- 
suejudicial supervision ind control of the arbitration to ensure not only ftindimentaf fiimevs 
but ilso legilh Correa results Under the case-stated procedure either |nm nns demand ihic 
ih** irbiinl pinel sub, nit i question of bw or fict to ilie courLs Tlie courts max then hold i 
he < 1101 ; svith full argument from s^lllch ippcil miy be mide The grounds upon v,hich the 
rouji if}dte<ses llic saliditv of an i^ird are thus consiHeraWy broider I louev cr, the ipproach 
I* no longer fivorcd in ihc United Kingdom his mg been repheed bv the 197** Arbitration 
\ci a Liik lint moves toward the third approach— >an irb irtl process sub^tantnlh more 
wilrpcndcnt orjndirnl control 

See Vfann 5‘»*-r Pe*e^t efthe Inglnh Lr rf Arttirc^nn, m tus inttR Natioses 

1 1 MM iifiirr rf p Sttfas Ri£5rNrFLn 187 I*»0 0983) Seea!F> Park Treirfun rcc*'VflV^rl 
f re 4 v—i 0 Ittentnii-v \r*> raf' * Rfktnt /ojlcr 

Lr n Ricniv Divn ns « pra no*c 44 n SO, l^ord Harking \\h/rr H/ 4rcArr Trei At 

Kt‘i Arb 7 (1<*851 JafTe 

t-fi Tt- 'fi F-'/.’tc/’f p-'-zm-l -IiUr*/** in fnc'i'-d 24 T|% Ivi i LJ 67 0980) 
1 id ITi'iUi T^e \e-'^ GjiMr rt -^ered I9h5j Bi*s L 200 
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Iwnil Tc\ie\\ 10 the panics fundamental inteiests in a feir process Al- 
though the details \’ary considerablj and differences may be significant, the 
approach \dth limited judicial Tevie^\ has come to be the most common 
Under this approach, a statute npicallv sets fonh rules of arbitral proce- 
dure Simultaneously- the statute gives panies the nght to displace the 
statuton procedural schemeby rules of their own choice Thus, the internal 
staiutorv construct is to be applied only if the parties fail to pro^'ide other- 
wise A frequent ca\ eat in this regard. howe\ er, is that certam aspects of the 
national arbitration law wjUbemandatorj These mandaton provisions are 
usualU those that ensure fundamental fairness, ordinarily, failure to obser\ e 
these rules will lead to the setting aside of the award ** The dominance of 
the notions of nauonalin of awards based on the place of the arbitiauon and 
judicial re\ lew limited to concerns of fundamental feimess has been con- 
firmed and bolstered b) their adoption in the 1985 UNCITRAL Model Law 
on Iniemaiional Commercial Arbination 
Thus, pn\ ate panics in international commercial arbitrauon m effect <an 
control the procedure within staiutoril) defined limits of fundamental fair- 
ness Effeai\ e control de\ oh es upon the parties because it is permitted by 
the so\ ereign of the place of arbitration States in interstate arbitration ha\e 
such control because of their mherent abilit) to displace by treaty the re- 
gime otherwise provided by cusiomarj’ international law. 


cn Oirbonneati. and 0/Vr \ananal the Thfr-i 

ISGaJ IvtT i G ohp U 143 (1988) (d«cusnng the e^olimw 

of the French Bmish Cuiadran vnd American approaches) . 

« For example, an arWiral auanJ rendered m the UniicdStates ma> he «caied under JlOof 

ihe U S Arbiiranon Aa 

(a) U here ihc award was procured b\ romiption ftaud, or 

U here there was exidcniparuahw or corropuon tfieheanng 

(c) W here ihc arinirators w ere guilt) of misconduct in refusuig to po^pone 
or in refusnig to heir evidence . 

(d) Whereihcaihinatoisexceededtheirpoweis 

9 U SC. 810 (19SS) A Art- 34 adotaedV^ 

« UNCITRAL Model La» on Intemanonal Comnieraal Srf 

2U 1985. irtrwJ <n 24 ILM 1302. 1311 jightw.* 

Reponof the U N Commission on ngM) te » 

sXn 40LNGAORSnpp (No I')- U'* 

HOLTOIAVN&J MUHAUS '^CUIDETOUreUNOTRALMOTttW 
Cov«EsaAL.ARBrrRATiON{19SS).McNmeiR^tago^ 47(1986) Hemnaim.f'O 
ra Tii'lsOTiaL.Wiiljrz ® o Ijm. Ivtl 2 (1986). snd 
nut «” ftifnelimel Com-rracl Smif m 

Bioches Ttt 19S5 tyOTRU Vodrf U-r " 

I, .fnnTc-iI IS Neih Y B Is-Tl 1- 3 (1.8^^ ^ mwiiaial model 

On pieMoas regioial efibns in linn Amenta Casino, m 2 Instituixov 

aAinauonUi. seeI)omLe,/o:fmofto«MeVrrtWC™nni«-/Oa9 
PJUI'AH KIISTVE.STS Abroad 131. 135^9 (19^ v.,.m not be uloi m mean iW 

•Hat the taidamenal feimess “W™^'*^"^,,OTCessdoiiotesistatIir^> ^ 
oiher approaches to muninpal goA^nce “f 
paronitar aib.nanon in the soaahsi counmes tends to rema 

courts. 
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The movement for an anaitonal process Pnvaie parties often are motivated to 
arbitrate an international dispute for a reason fundamentally different from 
the reasons that motivate parties to most muniapal disputes On the rnunicw 
pal le\el, arbitration is attractive because it is perceived to be a desirable 
alternative to the courts But on the international level, there often is no 
alternative to arbitration In many intemaUonal situations, neither party 
will agree to submit all possible disputes to the courts of the other Arbi> 
tration is preferred over litigation in some third state m part because to 
ascertain i\hcther procedurally and substantively the courts and legal sys> 
tern \%ould be acceptable \^ould take a tremendous effort,®^ and also l^cause 
foreign court proceedings ultimately require extensive, and possibly costly, 
use of foreign counsel Thus, the parties are led to choose arbitration 

Nevertheless, the arbitration alternative does not free the parties entirely 
from the unknown pitfalls of a foreign legal system, as described above, the 
system of the place of arbitration will serve as the lex arbttn The desire to 
free the parties completely from such pitfalls gives rise to one aspect of the 
anauonai movement 


^Thc arbitration aUemaiitc ts particuhrl) attractive for smaller cases nhere the often 
tiine<onwming procedural guarantees and appeal struaurc of a court system are not of 
paniculir importnncc to the parties 

SimihrIy»domesticIaborarbiiniUDn, particularly labor grievance arbitration, arguably *'ts 
not 1 substitute for litigation [buij rather, a device by which the parties agree to accept the 
judgment of a third party instead of fighting the issues out on the picVet lines ” Brief for 
Petitioner S2.Tf.xulc Workers Union of Am v Lincoln ills of Ala , 353 U S 448(1957) 
Smii, Thr future oj InlrnuitinnAf CoMinrrnaf Artntrafitm A Single Tmnsaoiionnf /nmf 
25 Coi UM J Transmat l L 9, 10 (1986) (*' Rather than permit international disputes to be 
settled m national courts, many parlies often prefer to submit them to a tribunal thti is not pan 
of the gov crnmental struaure of a ptnicular state*' , irf it 9), de Vnes, hxlemamnal Comnemal 
\Thafalmi A Conlmetual ^udsniufr/or Sationat Cmirts. 57 TUL L Rrv 42 (1982), and Kerr, 
0»pinrrnflf Dicfmtr Reichthon The CAnnging in Uder Amtcorum FOR Lord Wn BER 
force III, I28(M DosAI Brov^nhccds 1987) 

^ The generally recognized expertise of English courts in mantime matters tsan exception 
In intertniionjl commcrail ^rbitTaiion. the necessary reliance on foreign counsel can be 
KFcvi!) reduced Even if a foreign liw is applicable »o the substance of the dispute, the normal 
toumcl lo ibe parties usuilly can operate i* iiliin the arbitral procedure adopted gcnerillv are 
bciiCT suited lo deal with the faniial basis of the cave and, thus, often need to invoke foreign 
cnumel only to idiivc on velectcd points of the applicable law or supervising legal system 

forcover because the motiv-aiions for entenng into mtemviional and wholly municipal 
commcncnl arbitration difler, there cvn lie important differences in the two processes and in 
I te ditcciionv m which the processes are evoh'tng For example beciuse international com- 
mrtcnl vrbitrition can be the only vlterrunve vnd hrge amounts mat be in dispute, the 
partin^nthcr titan desinng a streamlined process to ensure speed and reduce costs .vs is 
n tm the cai^ ^aicd m the muniapil context — any vreV. to design an arbitral process tluii 
qiiue trvrmblev court proceedings c g . by providing for discovers or even appetl 

pr moven ent toward in anitinnil vt-vtem for prmie international arbitraiionv Ins lieen 
fommcntiry in recent yean See eg, Pvtikvon ArJiTnfn- 
nuvn P j Detccn^pns* |i|r Jj*- tf il* O irirt r/ Ongut. 30 Ikt'l &. Covir LQ 358 
nfih,. 1 The movement has a number of aims One is tliat ihc legal <vstrm 

il I- r,- *'”Flviraii«n vhou'd no longer gov cm llic arbnrit procevs Raiher. it iv arpied that 
« souglii vlmuM govern Anodter am w development o*’a 
, *'‘^ *•“* ihit is non national the In rermt n* See Ijindo. The Irx /WrMne n 

^ --cin-? AfMm'.-, 14 IvT L A Comp LQ 7|7 (!9»5) and Crrmvdts A 
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Specifically, although a large number of states allow arbitrating paities to 
stipulate the proccduie to be employed (such as the ICC Rules of Arbitra- 
tion), this choice docs not necessarily assure them a predictable, neutral and 
clTeciivc process Pautsson olTcrs the following example 

A majority award is rendered The losing party moves to set it aside 
on the giounds that the dissenting arbitrator — wno one might suppose 
was nominated by the said party — had not signed the awara The win- 
ning party retorts that the contractually stipulated ICC Rules of Arbi- 
[ ration accept majority awards, and do not require a signature by the 
dissenting arbitrator The argument would appear to fail, however, 
since the law of [the place ot arbitration] not only requires that all 
arbitrators sign the award, but provides that any contractual supulation 
to the contrary is invalid ” 


Paulsson points out that whereas the law of the place of arbitration may be 
totally appropriate for purely domestic arbitrations, 

tlic international businessman who had chosen arbitration under a sim- 
ple set of rules he thought he understood, having ended mi at a seat of 
arbitration selected only for convenience and not out of admiraiion for 
any local legal principles, would be deeply shocked to find that the end 
result of an expensive process in which he had justly prevailed is the 
utter nullity of nis effort 

Furihcrmorc, to the degree that an arbitral award is only cnforcrable if it 
has a nationality, the action of the place of arbitration may render the award 
a nullity throughout the world ^ 


PlLhrt, Thf Nra* ‘ Lrx Mmatom and the Hnmmrjum ofthe Utes 
Transacims,2nV IsrXl \ 317(1984) i«cni cniicat 
Ux Memttma^ The Hrst Tntnlj^Fw iears, in UBER Amicoruk TOR 

iii^ninoic W.at 149, The Emgma of the LixA1erMtom.6STvi, ^ ^ 

The nnauoiwl arbiiration system is similar to the *^«*ture JURI 

orpma.c.mcrn,>.on,Iarb,.n,.»n Sr,J ^ 

DIQUE, DROIT INTERNF ET DROIT INTERNATIOKAL TRlVfi (19 5) ’ for the 

ihcor, a«ru lhat pnraa partiB ma) take the f'™ V4 p^"™8 '''' 

IntlIComp LQ 53.58(1983) 

refonn. exists in Austna Af at59n 10 253,237 

iiwifl/rti/ifftt, in The Art of Arbitrai ion. Liber Ahicorum tor p 
(J C SchuhszAA J van den Berg eds 1982) 

^ Paulsson. supra note 57, it 59 ®Mierallv A J van pen 

N* Keifc YorV Contention, supra note 25 On the J^ij^aAElNTERpREVA 

BERC.THE New York Convenfion of 1958 '«»*'«> j|^C«aKan>» «» 

itON (1981). Coiitini, laltmaimal Cammtnwl j. ,83 (1959). Maabito, 

gateailm and Enfimnml tf fartipi Ariitnl '‘“"'J' ® AiMrel Metds ^ 

fintftet Y"-". 5 G* J Int'e&Oomp L 471 0 « 5 ). Sawlm .^ ^ ,89 

Canriiim on lif Jlrngnilmn MjEnfonmmI ^ ;{^Uioa«nrflSo;6tiw»«'ef*'^ 

11979) and Sponger, The Umled Natims Cemmlm m the Ktapim 
S 4™.*.3Ikt'eLaw 820(1969) 
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The anauonal ino\ement challenges ihe burden placed on international 
commercial arbitration by such \'aganes of municipal arbitration Municipal 
arbitration statutes were onginally drafted, quite understandabU , with mu» 
nicipal disputes in mind Their standards of judicial review followed muniO' 
pal norms of fairness The anational mo%enient opposes the tendenc) of the 
enforcing state to require that the award have a nattonalit). Under its 
approach, an annulment at the place of arbitration would no longer be a 
global annulment and, m effect, the significance of an award would be 
determined bj the state where enforcement is sought A common meta- 
phor IS that the award "floats’* until enforcement seeks to anchor it within a 
given legal s)'stcm Anational arbitration is referred to also as "delocalized 
arbitration " 

Cntics of the anational approach argue that arbitral awards must have a 
nationality, otherwise, "[t]he paradox of a legal obligation independent of a 
legal order suggests Athena springing full-blown from the head of Zeus 
Proponents counter that no one questions that the validity of an 
international contract should not turn upon the approval of the state where 
the contract w-as formed, particularly when the contraa has no other con- 
nection with that state Similarly, the lex arbitn should not be permitted to 
dictate the determinative view of an award because there are often few 
connections between the place of arbitration and the parties, the dispute or 
the assets that may satisfy the award 


In support of the enforceabiliiv of anational awards under the Con> ention see Lake A Dana, 
noic 1 5, at 790 Opposed see A J van den Bfrc sutra, at 28-40 A subcommiuec o*" 
the kmencan Arbitration Association concluded that * the convention should appK to delo- 
calized arbitration (another term for anational arbitration] but it is to be expected that delo- 
calized awards will be given spcail scrutiny in the courts of the United States Sub-Co'nmutee 
on Delocalized Vrbitratton of the Law Committee of the American \rbitralion As^ocfation, 
Kc|»rt 12 (Ftb 1 4, J 9S4) {hereinafter \AA Report] If, instead of an approprate taw applied 
nirlj the aw nrd w ere set nside in a countrv w ithoui a tradition of judicial independence 
merely to please the biireaucncy [elnforcemcnt of such an award {elsevkherc] would 

neither improper nor m ippropnite * Pirk n /irn note 23 ai 27-2S 
A related objective of the ipproich is to encourage courts to abstain from appHing their 
tiw loan tniemitional commercial arbitration simplv because the awnrd was rendered in that 
**^**^” a*^cd evimple is the decision on the appeal of an ICC award, 
ffr rh Cri entl Vnftri nf Vfrr.tin^ Tran^p^rt Feb 21, 1980 for an English trmvhiton 

o cxtnctv. vcc PaiiUvon, rtprr note 56, at 3S5 The Pan* Court of Appeal noted that even 
ough the place of irbitmton w-as pans md the avnrd had been renderiM in Pans \n«rle 1 1 
o I r ICC Rules (umbered hv the parties) provided for not even a Mibvidian reference to 
cncii law the place the arbitral proceedings cho«en onb m order to assure their reutral 
»v II not sicmficvni, « may not be considered an imp! cti e^p-cvvion of the parties intent to 
“‘'■"’''■J'”* ™ wibvidnriK lo the t^urrU frn - tiv The court concluded that 

e iiie jw-vnl lu/l been rendered in anorrlmrc with proceed np which are not tho»e o*" 
aitwhneni whawer in the Frei di lep] order smte th- two 
IX in arc foreigners jrd «incc the contract was s gned nd uat to hr performM ahrmd fiit 
-- 1 French -u S«>i> In .Im venv the rhetoric tl e anvwm! move* 

. ^"|«‘'^«i'Vionvc\piesvednihediiriinL S choice o** law ^rnmlncnhzirsrf-ic-o-s 

‘O letrii 


^ Pa-l , *.rv2V at 27 W^^.^Redrenl Iff — , * /t,- v- 

' 1* " ’’^hrir ^ B Kti L 7hi|0»ii ' 
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Although nationality of awards may not be a logical necessity, as some 
critics seem to suggest, there arc practical reasons that support the present 
connection between tlic rendering of an award and the legal system of the 
place of arbitration Most importantly, this connection provides a means for 
timely judicial review of arbitral awaHs Unlike the formation of a contract, 
the rendering of the award is the final act in arbitral proceedings Conse- 
quently, most muniapal arbitration statutes require that a motion to set 
aside the award must be filed with local courts within a short pcnod--quite 
often within 3 months of the rendering of the award This procedure 
accomplishes two practical goals First, the losing party need challenge the 
d\^ard only once and therefore is not "forced to litigate issues such as 
arbitrator corruption in all States where it has assets Second, and more 
important, the judicial i cview of at least certain issues takes place at the most 
appropriate place and time where the arbitrators and records are likely to 
be picseni and while the recollections and evidence arc fresh 

Moreover, this aspect of llic anational movement's concerns, although 
interesting, has been, and will increasingly be, of little pracocal significance 
First of all, prudent parties will desire, and thus intend, that their aibitralion 
be governed by a legal system so that court assistance during the proceed- 
ings, even though often [imitcd, will be available, and so that the enforce- 
ability of the award will be strengthened by the support of the ap^lbuon of 
a nalionaliiy Second, and more important, the problem behind the mam 
impetus to the anational movement, "peculiar and unexpected loca 
norms,*' is being resolved in ways other than that suggested by e 
menfs adherents in part, by the general harmonization of - 

iration statutes, and especially, by the trend toward the ^ 

special statutes that cover international commercial ^ ^ 

exclude peculiar local norms « The recently adopted UNCITRAL Made 


“ I- ff , UNCITRAL Model Law, supra note 49, Art 34(3) 

•> nrk. ,»/>™ nolc 25. al 51 A J OFN 

•• for OMinpfc. I ord rioyn JonM. m inirodticing *= J«1 L ,he bill) is » 

Bmisli ■ CISC stated procedure supra note <6, CTphin JJ^,„u 5 ,dtoittroll 

I emoro eemin legal otetjcles which nt proeni sand in the ™y of unden ^ 

potential as in internalioml centre for arbitration Srt Kerr. ? . ^rtiiniMn h ■t'» 

flcnill, M«h«e L„gln«i a M«rr dtwrtne Wuurybr 

JiiHirmtQifrvghitb] iNTi ARB 4*1(1988) *****^' . i^donofmunmpalai'^ 

arbitration is genenlly beltescd to hare spurred this global transformation 

'"pranM. nhose courts arc argued ■<’ ha” 

aibiiraiioii (irr supra noie 60). Drmr a/ Af«s « ^ 

f adipraliou .//.i/rrau/iauaf Coaiairma/ AMm,m ^ 

sotviNC PispuTts, tttpm note 44, at 117 Sff a/jo Carbon • , ^ /^rbitrahon h 

tsirboiineau. Tht 

Sl,,il\ 111 Librnl CnilmpM Crra/ndr 55 Tul L Rni 

rrmrh pdumi I'lnn «» Immmimiil Ommrml ' i„,hiiraiu)ns eniirely. i e . 

On the other hand. Belgium ^"^"Vy ^^jpjSsur lartorairinlc™'’'"^ 

making .hem anational Aaa^ 290 986 VanSt. mi 

1986 Rfvur OE i ABBiraACt [Rrv Arb ) 29 (WW). v 
Mff«« as a« l«,r,»aua„al AMralm f*”;™’-™; "f."” ’ 

^,Ll»r,„aJ^ri»,mlAs«,rd, 3J iNT 1 Arb 77(1986) 
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Laiv on International Commeraal Arbitrauon should encourage this ap- 
proachr as it applies onl) to international commercial arbitration and affords 
iimued, and onl) generall) accepted grounds for the setting aside of or 
refusal to enforce, an award 

International Arbitration betneen a State and a Prnaie Entity 

Arbitrations that tj’picail) are neither interstate nor pnx-ate illuminate the 
madequac) of disunguishing between these processes on the basis of the 
parties or issues mvoh ed, or the public or prix'ate nature of the surrounding 
msuiuuona! arrangement. Nfost such arbitrations in\ol\e proceedings be- 
tween a state and a private entitv, an mcreasingl) common configuration of 
parties and the one faced for the most part b\ the Iran-United States Claims 
Tnbunal In these cases, is the arbitration gotemed b\ the imemattonal 
legal s)stem as for interstate arbitration, or b) a muniapal legal s\siem as 
for international commeraal arbitration^ Awards reaching one or the other 
conclusion have been rendered ® ' 


USClTRAL Model Law supra note 49, Art 34 'To the extent that the t»NaTRAL 
draft Model Lau uith its mt\ liimtcd grounds for rcMcvi » adopted, [the] reasons for 
seeVing to dclocahre arbitration i^ould be reduced ui persuasneness.' AAA Report, svOra note 
59, at 6 ' AriTcle 54 takes into account the ‘mobilit) of intcmitional commcrciat arbitration 
and reduces the legal relevance of the chosen pbee of arbitration {IJt contributes to uhat 

one nn\ call soft delocalization Hermiann The Bnttsh Cctuuhui Ei cctr^e^* cf the i NOr/ttC 
^el Lcd. m USClTRAL Arbitr\tion Model is Can ad Jt 65 70 (R Paterson 4c B 
Thompson cds 19S7) \s to the grounds for refusing to enforce an award under the UNCI- 
TR.\L Model Law, sec Ungar, The Enform^er^t of Arhitral 4 -ards L r drr lACfTAAL s \fcd ^ Lc^ 
rn InUn^ctif'tirl Canrrrrael Arb^iration 25 COLUM J Tr^SSSat L L. 717 {19S7) 

” See Bockstiegel, Slates in the InteniaUat eJ \rtttrai Prccev 2 Arb 1st l 22 (19S6) 

A caveat to the significance of these arbural avnrds can be found in Judge Uigergren s 
comment in Prtrp/rur* infra note 76, that the Tnbunal u not coTipwent to establish 
conriuqvciv the nationalitv of its \ward for this can onH be decided bv the courts of [the pbee 
of a^tration] and of other jurisdictions in which the enforcemem of the Award mav be 
sought 53ILRni309 NoiabK,mtlmreg3rdihe«omewhatanibiguausI/i.tfa7aw-ard »*^c 
note 65, wnv hier the subjea of extensive municipal litigation Impliat in that subsequent 
mgaiton drsoile the imbiguiiv of the award itself is the veeminglv unquestioned assump ion 
IMI the arbi^tauon was governed bv Swiacriand s legal s\<tcm The Swiss Federal Supreme 
T rcbting to cnforccnicnt noted that the appeal for annulment penntssib'c 

naer the Iiws of Geneva was not filed Libra v I ibvin kmennn CW Co (Swi» Federal 
^upremeCt June 19, I9S0) i- 20 ILM 151 154 (I9SI> (As to Swiss laws on the 

perotjon wme presented see generallv Lalne S Lri. ar d Prcrtifr n \Ursi r« 

in VV » t r , ror«;n S.c/r 10 NtTil ^ B Int L U 153 (1079) > Moreover 

roni ^•'fo'Ccmcni action in L’ S courts, Libv:a it*clf chnnetenzed the arard as Swiss 
‘*'5 , neffea set aside or <u^vended LlAVCO « arbitral 

r c the L nited Slates as nmtcu* cunae arpicd that the award w ax a fo'e gn nrbniral 



r’^ ^ fo-mcn r»ther dwn in»en««ie,ial itb -rvltn x bu. »ud 

n ^ ai, „ » ' , *** e..^orce the aw vrd !n tew o*” the arr of « j r cottr.n- 

7V a ^ rece^^'cd in hrance and Sweden ^'e Pnxu'ruT rfe li Rcp^lil qur v 
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T^e classic discussion of this question m a case is the 1958 arbitrauon 

^0 (AliAhiCO)“ The tnbunal con- 
cluded that [ajlthough the present aibitration was instituted, not bemeen 
States, ^t between a State and a pnvate Amencan corporation. theArbi- 
tration Tribunal is not of the opinion that the law of the country of its seat 

[Switzerland] should be applied to the arbitration 

The ARAMCO tribunal’s conclusion rested in lai^e part on great deference 
to the sovereign nature of states 

The junsdicttonal immunity of States excludes the possibibty 
for the mdicia! authorities of the country of the seat, ofe\erc«mg their 
nght of supervision and interference in the arbitral proceedings which 
they have in certain cases ^ 


Considering the jurisdictional unmunit) offorcign States, recognized 
by international law in a spint of respect for the essential dignity of 
sovereign poiser, the Tnbunal is unable to hold that arbitral proceed- 
ings to which a sovereign State is a Party could be subject to the law of 
another State 

This deference to sovci cignty reflected the tnbunaPs esumation of the 
deference states afforded one another at that time 

It IS true that the practice of the Swiss Courts has limned thejuns- 
dictional immunity of States and does not protect that immunity, in 
disputes of a pnvate nature, when the legal relations between the 
ties have been created, or when their obligations have to be performed 
in Switzerland lire Arbitration Tnbunal must, hoivei*er, take that 
immunity into account when determining the law to be applied to an 
arbitration which will lead to a purely declaratory award By agreeing 
to fix the scat of the Tribunal in Switzerland, the Foreign State which is 
a Party to the arbitration is not presumed to have surrendered its 
jurisdictional immunity in case of oisputes relating to the implementa- 
tion of the "compromis” itself’* 

Having decided that the Swiss legal system did not govern the arbiiration, 
the panel structured the internal world of the arbitration along the lines of 
an interstate arbitration “In such a case, the [internal procedural] rules set 
forth in the Draft Convention on Arbitral Procedure, adopted by the Inter- 
national Law Commission of the United Nations , should be applied hj 
analogy 

On the other hand, m 1963 the arbitrator in Sapphire Jntemaitottei Peir^ 
kums V National Iranian Oil Co decided that the legal system of the place of 


SodcieUAMCOfTnb gr insi Pgxti TrpnnMt m IOBJournal DU Droit Int^a 

TlONAl.UDI1857(J97q), Libyan Amencan OilCo v Ubya(Ci App S^ea.June 
rrpmtfd m En^Kh tn SO ILM 893 (1981) nt ttv i ir 

Saudi Arabia v Arabian Amencan Oi! Co (ARAMOO), rtpnnted in 27 IL 


(S') user Hall, &idawi/Hassan Habnchy, arbs ) 
at 155 


»/rf At 155-56 
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arbitration \%ould go\'em the arbitration The parties had agreed to a 
precise and detailed arbitration clause to be used after an optional conalia- 
tion procedure Cavin, the sole arbiiiator, concluded that the parties had 
“unequivocally shown their mutual desire to use arbitrauon in order to 
obtain a decision v\hich will settle once and for all their possible differ- 
ences In Cavm's opinion, this desire indicated that the decision “should 
be subject to the supervision of a State authont) , such as the judiaal sover- 
eignty of a State 

British Petroleum Exploration Co v LtS^an Arab Eepuhltc"^ was one of three 
arbitrations between Libya and the nationals of a foreign state that arose out 
of the Libyan oil nauon^izations of the early 1970s In British Petroleum, 
Judge Lagergrcn quoted the ABAAfCX? opinion at length but then stated that 
the tribunal “cannot share the view that the applicauon of municipal proce- 
dural law to an international arbitration like the present one vsould infringe 
upon such prerogatives as a State party to the proceedings may have by 
virtue of Its sovereign status Indeed, Judge Lagergren contended, “By 
providing for arbitration as an exclusive mechanism for resolving contrac- 
tual disputes, the parties to an agreement, even if one of them is a State, 
must be presumed to have intended to create an effective remedy”, 
and the effeaiveness of a remedy is certainly greater when the “aw*ard [is] 
founded on the procedural law of a specific [municipal] legal system 

Texaco Oi>erseas Petroleum & Caltjbmia Astatic Oil Co v Li3)a (7^PCO)^° 
involved an arbitration clause identical to the one m British Petroleum, yet 
reached the opposite result of Bntish Petroleum and Sapphire Professor 
Dupuy, the sole arbitrator, cited the result in Sapphire wnth approval but 


* Sapphire International Peiroteums \ Nation Iranian Oil Co , rrpnnttd m 35 ILR 136 

<1963}<&vin solearb) atw Suratgar Sapphire ^ThAratton AiLcrd^ihr Pncrdurrl 

\ Reftortmid a Cnfiptr, 3 CoLUM J Tr\nsn\t*l L IS2 (1964) 

SappAirr, 35 JLR at 1 6S fd at 1 69 

* Bnuih Petroleum Exploration Co \ Libian Arab Republic (A^ard on the Vlcnts) rr- 
tnrtid t» 53 ILR 297 (1973) (Lagergren sole aib ) A further au-ard vas rendered bj Ijger- 
gren On Aug 1 1974 addressing plaintifPs motion to reopen the proceedings Tepnn**d xr td 
at 375 


'on Mchren K Koundcs /i rm.'i/ienc/ 4rtjfroVRj erd Fcre*zn Prrnt* 

Pan fi Th* Liivin Aairoimliutnn Casfi 75 AJIL 476 (198 1) The three arbitrations are sipiifi- 
rant gcnerallv md to this discussion specificalt) because Ii]t n mre in international arbitrauon 
o- three arbiiraltons with \inua11y identicil factuil and legal contexts to ame and be heard 
ti di«tmguithcd intermiional jurists, and to result in aveards that thereafter become part of ihr 
pub’ic domain Id at 190 
”* Bnt it- 33 ILR i\ 309 

Id In support of his holding judge Lagergrcn ated SefJ Nrr and ANng Tradmg Cc &. 
Si wla TanduicLs ALticbohget s Tlie Greek Suite rrpn-fri' i»- 23 I LR 633 ( |054) fPvi* 
c arbi On Ah nc 'ee genetalK SchviebeL Thr Aiurr Case F Kt l i. CoMt- LQ 320 
fl**3*1/ 

. 0»cr'ei% Petroleum Co & Cah'ornn Avjtic Oil Co v Lihvan V'ab Rcpjblw 

(Aisardonil>rMcnt')(t977) 17 II M I (!97FHDupui soVarbI FrnKhongi-t^ 

0 pm I! ol Pic Awird cm the Merits repine t ,» 104 JDT 350 <1977) Pm»c<' 0 - Djpus at in 
J^*^****^*^ TOPCO <Prel irinar. \vard) rr/n-vst- 
iLP ;ovn*'75)IDopui,*oVarti) S« f uvrf IaW I r A-i rtf^trrv- 




^ lOtJOt 31H1977) 
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distinguished the case on two bases (1) Sapphire had involved a state enters 
pnsc rather iJian, as was the case in TOPCO, the state itself, and (2) the 
plaintiff 111 Sapphire liad sought an cnforccablcjudgmcnt, while the phinttfis 
in TOPCO "have indicated that they intend tliat the present arbitration 
should be an arbitration on matters of principle Even if a final judgment 
had been sought, Diipuy suggested that he would have discounted this faa 
because it was "a consideration rcLuing to enforcement, which is not uithin 
the jurisdiction of the Aibitrator Dupuy then cited the reasoning in 
ARMICO with approval, adding that its conclusion i\as furthei supponed m 
TOPCO because the Pi csident of the International Court of Justice had 
appointed the sole arbitrator''’ and the parties had not olgected to Dupuy's 
formuIiUion of the tribunal's rules of procedure, which, inter aha, prowded 
that "the arbitration shall be governed by these Rules of Procedure to the 
exclusion of the local law 

The third and last Libyan oil nationalization ease was dwertfen Od 
Co V Itfnan Arab Republic (UAA1CO) ” Of the three, UAMCO was the most 
tinclcar about whether the arbitration was governed by the intemationsl 
legal system or by that of the place of arbitration Mahmassani, the sole 
arbitrator, wrote only that, given the failure of the prties to agree othei^ 
wise, "the City of Geneva shall be the official scat of arbitration" and that 
"the arbitrator will cmiiloy the 1968 United Nations Draft Convention on 
Arbitral Procedure The first statement could be read to suggest that 
the Swiss legal system governed the arbitral process, while the second state* 
mem could be read to suggest equally that the international legal sj-stem 
governed 


” TOrro, 17 ILM ’ll 8 " W . ^ K. 

Dupuv dislinguwim Sattpftm, ^hose sole vbiintor uas to be apjKMnirf bj ^ ij^m 
oF ibc sli» Federal Tnbun-il He implies misiiVcnt). however lint ibK dewgmiio 
cspteul> Slated Insis for the conclusion reiclicd irt Sapphin- M 

’* Ubjan AniEricin Oil Co ^ Libyan Anb RopuMic (1977). rtfmud i» 20 ILM I (1981) 
(Mnhmassani, sole irb ) 

” Von MeJiren & Koundes, assuming tlni Swim law 
interesting that Libya did not challenge the award hcca w tea ^ ,asi 

law of the situs ’ Von Mehren & koundes, supm note , imcrnal rules of 

majont) of iminicipil arbiirition sututes. parties nny A . proiisioniorihe 

procedure as long as those rules ara not the choice 

vbiiration statute invoked Thus, there « nmhing mheren^ 

by M.ihnuissani of ihe United Nations mandnto^ 

rr»on for cinlicnge on the basis stated would be failure to comply 

such as registration of the award , as a rnttonal’ because the 

Lake and Dana conclude that die arbitration according to Mihinas 

choice to use the Draft Convention on Arbitral j^na. supra note 

sani ‘indepcndemlyofthclocanawofihcseaioFi^w^^ thsiihc 

B04 Agim. however Mahmassani's simement is ambjB^» ^ 

proGcd^t roles fhmm would be applwf even *bsi the rate of 

Stol law Rither. Mahmsssani cites SaM>fnn only to support the prinap 
procedure are chosen indepcfidcnd) of local Isw 
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Arbitrators and commentators have cited one or the other of these cases 
tojustif) a variety of inconsistent propositions about the legal system that 
should govern such arbitrations Significantly, however, m all of the cases 
the arbitrators approached the facts before them in the same basic manner 
they sought to ascertain the intent of the parties, which not once was set 
forth clearly in an express provision Thus, the arbitrators examined subsid- 
iary factors for evidence of intent It is the facts, or perhaps the starting 
presumptions of the arbitrators, but not the test of which legal system 
governs, that led the cases to different results 

As to the difference in staiting presumptions of the arbitrators, the 15 
years between the ARAMCO and British Petroleum awards are cruaal That 
period saw' dramatic changes in legal doctrine, which necessarily influenced 
what the arbitrators thought to be the basic intent of the parties The 1958 
ARAMCO award found that even though Saudi Arabia had agreed to making 
Switzerland the seat of the tribunal, it could not thus be presumed to have 
surrendered its immunity from Swiss oversight of the arbitration ** The 
1973 Bnlish Petroleum award, on the other hand, emphasized that even 
though one of the parties was a state, it must have intended to create an 
effective remedy 

This change in attitude from ARAMCO to British Petroleum can be ex- 
plained m two ways First, the panel in ARAMCO noted repeatedly that the 
parties sought only a declaratory judgment. In this sense, they possibly 
attached less importance to the enforceability of the award The second 
and more significant explanation is the emet^ence of the doctrine of restric- 
tive sovereign immunity in many municipal legal systems during this same 
period 

The resolution of international legal disputes finds expression in many 
mechanisms, the International Court of Justice, claims commissions, private 


At ihc oilier end of the spectrum. Rcdfem suggests that Mihmassaiu followed the approach 
of Dupu\ in TOPCO and regarded U>iAfCO only as subject to public international law Redrcm, 
tiifra note 61. at 82 
*MftiMC0.27 ILRai 156 
” Jl'wufc Ptlro^ntn 33 ILR it 309 

Dupu\ ihc <olc arbttntor in TOPCO, did not ^taic his view on this point but. rather, confused 
hu jun«diaion to consider enrorccabiliis generall) unh consideration of enforceabilin as a 
rirntinutncc esidencing the parties* choice of the legal system to govern the arbitnuon In 
addition, n seems mconnstem that Dupuy aicd the number of parties to the ICSID Comention 
to support hiv conclu«<on ihni UN General Assembly Resolution 1 803 continued lo reflect the 
pi’oper standard of compensation m expropmuon 17 ll-M it 30 but did not cite the same 
rticumttinces to support the ippirent uiflingnevs of states to enter inio cnforrcabTc arbitral 
atrinReniems 

Diipuy in TOrntJ nlv> noted ihat the cnforcnbihiv of the anard m ihii arbitration ins nor 
*1 ftaciical wgtufinnce av the ‘‘present -iibitntion should be an arbitration on miners of 
F* letpV 17 11 M II g What Dtipuv pissed over, howc'Cr, is tint asm Brutih Pftreteuin, the 
^ard as to Irj^l prmnplc« ms onU the first stage of an arbitration tint ullimaieK %»-as to 
"f'd* upr> I \\\f. requested relief of restmition or dimiges Thuv the TOPCO irbiirattnii I'U* 
t'U'Civ n ore than dechnion character 5m on Mehren 5. Koundci supra note 77 it 
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..rl,. ,at.on .,n<l in...„r.,Ml court, Tl.c development of these meebamsms., 
coouluwtctl yet mod.ncalton, ... any one may, a, a stone drS 
.mo watc. r.pp e .l.ro..gl.oui. The panel <n /IffdA/ot noted .n 1958 
(.It „ ttnethat thcpn.rt.tto( the S«.ss Courts has l.m.tcd thejunsdiawnal 
immumiyorStatw ’ It isalsolrue, however, that 1958marKedonly 

the bcgtiming of widt,prc,.d .mplcmontation of the restnctive theory rf 
TOvccRn .mn...n.iy Pr.o. to 1952. a US nattonal's pnman- mechantsa. 
foi rawng a ctaim agjimsi a foreign government ms diplomatic protec- 
tion • Intfctd. the insmntion of an aiciion in U S courts against a foreign 
<Mie did not tircome ft tc of executive comment until passage of the Fore^ 
Sovereign Itmnimiitcv Act tn lUTG”' Although a'icccpmncc of the restrictive 
iheoiy. partiruijrlj ns to i nforccmcnia k by no means universal, lramfo^ 
tmtiiuns similati to tlwt m the United States occurred in other coumnes 
during these decades.”* Oinswjticiul) , as the iradmotial disiintuons be- 
xwLtn a suic paiiy and a pnv.iic part) liavc become less relevant to certain 
kinds of activity, tlic hkchhood of an cfrcciivc mumcipn) remedy against 
state pai tics lias increased drarnattrally for private panics engaged in inters 
national business 


At the same tunc, comp.mtLs (lavc often been rcIucLint to enter into 
schemes rcquirmg mvcstmcni m a foreign couniiy unless that investment 
could he protected In ncgoiuumg arbitration clauses, companies and 
slates me seeking an alternative to the focal courts This alternative can be 
truly aca^ptabic to private parties only if it provides an cfTcctive remedy 
Thus, one would expect the circumstances described to lead the panics to 
choose the lLg«d system of the place of arbitration to govern the arbitral 
process 

rmall) , II should be noted tliat l.akc and Dana offer a third possible legal 
characicri/ation of arhttntttons betu'ecn states and private entities They 
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reeara arbitraiions such as TOPCO and ARAMCO as anational,^’ a conclusion 
that apparently rests on the assumption that all “denauonalized” arbitration 
IS analional arbitration This assumption, however, fails to distinguish be- 
tween two forms of denationalized arbitration anational arbitration and 
interstate arbitration Anational arbitration is denationalized in the sense 
that It IS freed at least somewhat from the supervisory junsdiaion of the 
legal system where the award was made Yet the proponents of anational 
arbitration do not intend that such proceedings also be freed from the 
jurisdiction of legal systems of states where enforcement may be sought 
Interstate arbitration, on the other hand, is totally denationalized It is 
governed by the applicable intemauonal legal regime and involves munia- 
pal courts only to the degree agreed to by the parties The ARAMCO tribunal 
concluded that Saudi Arabia could not be presumed to have intended to **bc 
subject to the law of another State’*, but to regard the A/MMCO award as 
anational would surely subject Saudi Arabia to the legal system of another 
Slate— the enforcement state 

The Distinction Distilled Sovereign Immunity and Intent 

The latitude parties enjoy over their agreement to arbitrate allows for 
great variety in the interstate and mtemational commeraal arbitral proc- 
esses Private parties choose the place of arbitration and the applicable rules 
of arbitral procedure, including special rules such as provisions for the 
production of evidence States may choose an ad hoc arbitration governed 
by an international regime (such as in ARAMCO) or they may ivaive at least a 
pan of their immunity and join the private parties in choosing a lex arbttn 
The consideration arguably most influenang these choices, particularly the 
agreement of a state to review of the arbitral process by a municipal legal 
system, is the enforceability of the resulting award The types of parties 
and disputes involved often suggest the process preferred by the parties, and 
thus our intuitive distinction between an interstate and a private commercial 
process may often be con6rmed 

In any particular case, however, the choice suggested as most likely by the 
circumstances may not he the choice in fact adopted by the parties Conse- 
quently, although It may be convenient or useful to describe a particular 
type of process as interstate or private, the distinaion should be used with 
care To determine the legal character of an arbitration, the relevant ques- 


*’ I^le ind Ehna first state that ARAMCO and TOPCO ucre ‘denaiiomlwcd ' proceedings, 
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tiOTS are what legal system did the parties intend to govern the validitv nf 
the arbitral process? and, if a state ts involved, to what degree does die 
agreement of the parties embody a waiver of the state paity’s^muniiies? A 
legal system will govern the validity of the arbitral pre^ But masmuchia 
thirties themselves choose that legal system, thekeyfectoristheinn^mt 

The awards discussed above suggest several factors that might mAro.. 
the intention of the parties about the governing legal system The >-nnr«i . 
and structure of the arbitration agreement as a whole may serve as such 
evidence Thus. Cavin cited the provision for an optional concilauon pro- 
cedure and the detailed procedural provisions of the arbitration agreement 
m Sapphire to support his conclusion that the parties desired a final solution 
and that the law of the place ofarbitraUan applied Likewise, thenationa) 
or international nature of the appointing authonty could be evidence of 
intent 7n the TOPCO case, Professor Dupuy found such evidence m the 
parties' failure to object to the Rules of Procedure he had fonnulated In 
addition to these factors, Dclaume suggests that the more the legal s)«tem of 
the place of arbitration reviews both the fairness and the legal correctness of 
the arbitration, the more likely it is that the stale party did not intend to 
submit lUcIf to that system 

Subsidiary factors evidencing intent need not be examined when the 
parties have stated ic unequivocally in the arbitration clause, even if the 
subsidiary factors mentioned above indicate the opposite intent In Kvmtt 
and the American Independent Oil Co (AJIfWO/L)/®* the arbiiraiors noted that 
the arbitration agreement provided (1) that the proceedings were to be 
subject to ''any mandatory provisions of the procedural law of the place 
where the arbitration is held”,*°^ (2) that the parties “expressly waivc[d] all 
rights of recourse to any Court, except sutdi rights as cannot be waived by 
the law of the place of arbitration*', and (3) that the “seat of the arbitra- 
tion shall be Pans On the basis of these provisioins, the panel concluded 

that “[w)ith regard to the law governing the arbitral procedure m the 
broadest sense, it is not open to doubt that the Parties have chosen the 
French legal system Without such clear provisions m the arbitral 
agreement, the subsidiary factors would have suggested the opposite result 
In particular, a state rather than a state enterprise was involved, the dispute 
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involved nghts in natural resources, and the President of the International 
Court of Justice had been called upon to appoint the presiding arbitrator 
Similarly, their intent would be unmistakable if the parties chose rules 
such as those of the ICC, since they presuppose that the parties desire a 
pnvate international arbitral process Indeed, under the law of several 
countnes, a slate's agreement to arbitration withm that country's municipal 
scheme constitutes a waiver of immunities Normally, the intent to place 
the arbitration wiihm the municipal scheme is apparent because the parties 
have adopted nationally promulgated pnvate arbitrauon rules, such as those 
of the Amcncan Arbitration Association, or transnationally promulgated 
pnvate arbitration rules, such as those of the ICC 
The transition from basing analysis on categories rather than intent will 
not be as simple for arbitral panels as might initially be thought Analysis 
based on intent will require the interpreter of a treaty to be suspicious of 
traditional pigeonholes for international structures because the parties by 
llicir treaty may have constructed a new type of structure This is not an 
easy task because an interpreter’s preconceived notions of what the parties 
should have intended can blind the interpreter to what the parties say they 
intended In both law and saence one can undertake to construct a taxon* 
omy, but in law the categones that can be said to be naturally apparent flow' 
from changing circumstances such as the organization of soaety and the 
ability of those within the soaety to interact This organization is constantly 
challenged and this ability thus far has increased without major interrup- 
tion The challenges may require change in legal categones, often the in- 
creasing ability to interact itself provides the means To squeeze innovative 
efTons into traditional categones is to constrain soaety's ability to adapt 
The danger that the innovative intent of the parties will be frustrated is 
particularly acute at a time when the relatively rapid evolution of interna- 
tional law processes may make preheld notions also out-of-date Treaties are 
a prime source of innovation m international law and international rela- 
tions Subtle doctnnal predispositions will only Frustrate objective interpre- 
tation and the cxpenmcntation necessary to the growth of the international 
sisiem ® 

U IS this conservative mterpretational tendency that has confused analysis 
concerning the Iran-United States Claims Tribunal Thus far, this analysis 
as rested pnnianly on intuition and analogy These means of analy'sis carry 
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dissatisfied with an a^vard may wish to challenge it and have it set aside 
ThuSt although the Tnbunal is substantially less dependent upon the exter- 
nal legal world than many other forms of arbitration, that dependency 
remains significant 

Another factor m analyzing the Tnbunars relationship to the external 
legal world is the Tribunal’s three pnmaiy junsdictional grants It must be 
asked whether the legal system supervising the arbitral process before the 
Tnbunal is a function of the particular basis of junsdiciion First, the Tn- 
bunal may hear ’’claims of nationals of the United States against Iran and 
claims of nationals of Iran against the United States'*' (claims of nationals). 
Second, the Tnbunal has jurisdiction over "ofhaal claims of the United 
States and Iran against each other ansing out of [certain] contractual ar- 
rangements between them””* (official claims) Third, the Tnbunal may 
hear disputes between Iran and the United States concerning the interpre- 
tation or performance of any provision of the General Declaration' ' ® or the 
interpretation or application of the Claims Settlement Declaration**® (inier- 
preiive disputes) The vast bulk of the disputes fells into the first category, 
claims of nationals *** Moreover, the main point of contention between Iran 
and the United States, in scholarly commentary and in judiaal decisions, has 
been the legal system governing arbitrations mvolvmg claims of nationals 
Iran at times has contended that these are interstate arbitrations The 
United States, on the other hand, after some consideration, has taken the 
posiuon that these are more akin to international commeraat arbitrauons, 
as they are governed by the legal system of the Netherlands and the result- 
ing awards have Dutch nationality Iran at other times has joined the United 
States in characterizing the awaits as Dutch Neither Iran nor the United 
States has expressed views on the legal system to be applied to the arbitra- 
tions involving offiaal claims or interpretive disputes Consequently, a sub- 
stantial portion of the evidence regarding intent relates only to the first 
grant ofjunsdiction As will be seen, however, the analysis set forth below 
dispm'^* ^ equally applicable to the official claims and interpretive 

This analysis focuses on three issues (1) the intention of the state parties 
o rest the arbitrations involving claims of nationals on the interstate process 
0 ip omatic protection, (2) the intention of the state parties to liavc the 
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11(1) of the Claims Settlement Declaration provides that **an intemati&nal 
arbitral tnbunal (the Iran-United States Claims Tribunal) is hereb) estab- 
lished Although Iran recognized that the “fort that the Tnbunal was 
created by international agreement does not necessarily exclude its 
having been created in order to settle disputes of national law/’ it argued 
that the overall purpose of the Tribunal was to end disputes between the 
two states, that other jurisdictional categones clearly invoKed intergovem- 
snental disputes, and that the two states (and not the private parties) had 
designated the arbitrators and were beanng the expense of the arbitra- 
tion The phrase "claims of nationals," m Iran’s view, "serves solely to 
identify" a class of international claims and "does not prejudge the nature of 
the claims nor the law which should be applied to them Iran concluded 
that It IS clear from 

the structure, the spirit and the terms of the Declarauons, that this 
tribunal is truly international since it is called upon to settle a dispute 
between States, arising from the treatment by one of them of the na- 
tionals of the other, the solution to which must be found in public 
international law' and not disputes betw'een one State and nationals of 
the other, wrhich could be resolved by the application of private interna- 
tional law *2® I rr r 

Gi\cn the international origin of the Tribunal and the prevailing view that 
individuals are not sulyects of international law, **[a]ll this confirms that the 
provisions concerning the resolution of disputes reflect classical require- 
ments of diplomatic protection 

The United States rebutted this position, arguing that it ignored the most 
important evidence — what the parties had agreed to in tlie Accords’ 

The Iranian position seems to depend on a combined historical and 
theorcttcal analysis of what international tribunals should be The 
tnjMnr IS not denved from the Eacts of how this Tribunal is constructed 
rne facts arc formed to fit the theory If the facts don’t fit the theory, 
fwis ^on\ really contradict it, how'ever important the 

Full Tnbunal in its deasion in the Dual Nationality case observed that 
most tsputes [before ii] involve a private party on one side and a Govem- 
crnment-controlled entitv on the other " The Tnbunal went 
0 o d that "the object and purpose of the Algiers Declarations was to 
j relations between Iran and the United States, not to 

nd diplomatic protection m the normal sense 


A added) 

ktirrnirut mf"* Unwed Stitcs a portion of ihc cosu of the Tnbuinl « borne b> the 

placed b) the U^ Government on the amounu 
Swfl States V Sperrj Coip 58 U S L W 101 R (It S Nov 28, 

\to opt«»®n of the court ofappeaU in S3 AJl L 86 (1989) 

l7 , * Memorvil n^pra note 12 1. at 25-26 

*’■' I 1% 1 *”Wai3l 

iMn.nl Naiwnahtv) note 123. at l$-19 5 IravU S CTR at 261 
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Despite this decision of the Full TnbnnaJ, Iran has maintained its vien 
that the claims of nationals are indeed the claims of ihegovcmment of those 
nationals In its 1987 dcasion m Case A21, the Full Tribunal reiterated 
that “Tnbundl awards uniformly rccognire that no espoual of claims by the 
United States is involved in the cases before it Nonetheless, the Iranian 
arbitrators continue to file lengthy opinions arguing that the claims of na- 
tionals are laiscd through espousal 

Examination of the Accords supports the Full TribunaFs view that the 
Tribunal is international in ongtn but has as its pnniary purpose the resolu- 
tion of claims between a private party and a state The notion of diplomatic 
protection has structural implications simply not present in the case of the 
Tribunal 

Classically, for a state to espouse a claim on the basis of diplomatic pro- 
tection, Its national must have exhausted the remedies provided locally by 
the allegedly offending state The exhaustion of reme^es without redress 

constitutes a pan of the complicity of the second state m the injury to the 
national of the first state However, the customary international law re- 
quirement that a claimant exhaust local remedies is not without limits 
The situation wiihm Iran and between the two countnes, for example, 
affords good reason to conclude that the requirement would have been 
waived by the Tnbunal even if the claims bad been presented on the basis of 
diplomatic protection Yet the Tribunal has not waived the Tequiiemeni 


f g-. Memorial of the htatmc RcpuMiC of Iran, Case A21, at 15 (May 15, 1 98Q 
Onicrprciivc dispute dealing nab die duty trf ihe state parties to execute judgments rendered 
against their itactomb), rtpnnted m 1 A LR , July 25, 1&86, at 22,682. 12,693 ("All tha 
conRrttu that xhe pro\ isioos concerning the resoluiion of disputes refleci chsncal TW|Uffe^« 
of diplomatic protection ”) Sn obs A ilfffiil Reww ^ iht Coses o( tht Hepu inwiw , 
Kayhan (Iranian newspaper}, June 13. 1984 (U S Depi of State tram ) 

Irannn oilicial after the decision m Duel Netmaltfy dial believe ttot The 
arbitration is an international arbitration and the NethwUnds* Governmctil has no tiffn 
interfere with It”) * 

Islamic Republic of Iran and United States (^tt Party Responsibility for Awarto^ 
dcred Against Its Natiomls), Dec 62-A2I-FT. para 21 (BScUuegeL Hoflzmann* 

(SO) Bnner. AHndi, Bahrami Ahmadi (SO). Vitally. Sahns. Ansan (SO). athi , May i. iwo, 

141RXN-US CTR 324.330(19871) • roftm»nL«M»aid 

Concumng/Disscniing Opinion of Aaadollah 0^® 1 

8c Mavis Daley and Islamic Republic of Iran, AWD 360-10514-1 (WcMu^ 

(CO/DO>, , Apr k 19!»), Sq*™ OP-"'™ <>f 
1988) to Lord Corp and Iran Helicopter Support & Reoe««2 Co, AWU 3 

Obc (Prdiminary CHjKWfiMii) (5w>“ * ‘Jf 

mcni of Mar 21), Aroencan Im’l Group v Islamic RepabUc rfiran, ^ ^ 

(D D C 1980) C'li w wcH scaled in iniematjonal law that 

meffeaivc or meaningless or would not meet the internatiom oa a^jnistrame 

the alien need not sul^ea himself, m the fir« instance, to the local courtt or aon. 

Set Rcxnord and Islamic Republic of Iran. Gnwip and 

Sani<RS),arbs.Jan 10. 1985), 2 IRAN-US ^TR 
Islamic Republic of Iran, AWD 93-2-A. at 9 (ManfiP^* A*'®**' ' 
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but, instead, has simpl) held it not to be applicable to the claims of nationals 
before the TnbunaU'*® 

More important than exhausuon of local remedies are aspects of the 
Accords that mdicate in various ays that these claims belong to the national 
and not to the state, as they would if they viere based on diplomatic proiec- 
uon Article 11(1) of the Claims Settlement Declaration does not provide, 
as might be expected for diplomatic protection, that the Tribunal may 
decide claims of the United States or Iran brought “on behalf of the inter- 
ests of Its nationals” or “on the basis of injury' to its nationals ” Rather, the 
provision provides jurisdiction over the "claims of nationals of the United 
States and of Iran ** 

That the claim belongs to the national is substantiated by the fact that the 
Claims Settlement Declaration provides that the nationals themselves shall 
present their claims to the Tribunal Not only have claims of U S na- 


19, 1983), 4 IRAN-U S CT R 96 (1983 111), and Time and Isbiinic Republic of Iran. AW D 
139-166^2, al 4 (Riphagen, Aldnch & Shafeiei (DS), arbs .June 29, 1984), 7 |ran-U S 
CT R 8 (1984 111) But ser Diucntmg Opinion of M Kashani (Sept 13. 1984) lo Siairett 
Housing and Islamic Republic of Iran, ITL 32-24-1, at 55 (Dec 19, 1983), 7 Iran-U S 
CT R , supra, at 1 19 Cf Schwcbel, Some Aspects of International Utw in Ar^ifntAon Betaeen States 
and Aliens, in 1986 Private Investors Abroad — Problems and Solutions in Interna- 
tional Business 12-1, 12-8 (J Mossed) 

8ff, r g , Amoco IntM Finance OiTp and Islamic R^ubbe of Iran. AWD 310-53-5, para 
21 (Virallj, Broker (CO) & Anan (C/D), arbs .Jul> 14, 1987), 15 Iran-U S C T R 189, 1 97 
(1987 1!) 

Uigh. lupra note 122, at 455 

A supplemental ckusc provides that Nhen the claim is less than $250,000, the cbim nnj 
also be presented by the government of that national Claims Seulemeni Decbraiion, 

Ante 1, Art 111(3) In the event, the claims of U-S nationals for less than S250 000 were filed 
**) States, the typical caption for the claimant read, "The United States of America, 

on behalfand for the benefit of the [name of private claimant] * The T nbunal, in the spnng of 
1M6 on Its own initiative, changed the caption of the claims for less than $250,000 to read, 
(name of private cbimani] a daim of less than U S $250,000 presented by the United Suics 
of Africa "S'rr, eg, p,cker Im1 Corp and Islamic Republic of Iran, AWD 229-10173-3 
(\ irallj, Brower &, Ansan, irbs , May 1 , 1986) The Agent for Iran filed Requests for Correc- 
hon of Avnrd asking that the onginal caption be reinstated The Tnbuml denied these 
r^uests. Slating that Article 111(3) of the Cbims Settlement Declaration indicates that the 
c «n retiums the claim of the national and not of the Goxemment of such national the 
®f the national owning such claim merely presents the cbim ” See Koehler 

aw Wajnic Republic of Iran, Dec 43-11713-1 (BocVstiegel, Holtzmann L Mostafavt (DS) 
«tn , Jut) 3, 1986), U iRAN-U S CTR 285(19861) SfraboTrustcesofColumbiaUmv and 
r ^ 42-10517-1 (Bockstiegcl, Holtamann L Mostafavi (DS), arbs . 

4f iMin ^ * **^'*“^ S C T.R at 283, Baygcll and Ubmic Republic of Iran, Dec 

CT P 7, 1986) II IRAK-US 

ihai iL Since that lime, Iranian arbitrators have filed separate opinions arguing 

their ^ **'"**' $250,000 are espoused bv the United States and occ4<ionall> on 

PitieT^I?*^ opinions hate altered the case caption to read “{name of pnvvte cliimant] 
nme I M ^ States or America in protection of its national See opinions oied 

a'l cf rhT*!^^*****'^^ iBcasurc the United States also filed a cbim for more tlian $250 000 for 
of Cbfn I S’”” holding cbimt for less than $250 000 (Case 86) The Siaiem^t 

rs presented ‘ m continuance o*" the exerd^ of diplomatic protection of 

I acting as parem painae in-viec, guardian and representative on tbc*f br) aT * 
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tionals been filed and argued by those very nationals, but it is also the 
national that decides whether to withdraw or to accept settlement Indeed, 
the Agent for Iran reportedly supported the primacy of the national, argu- 
ing that the U S Agent may not speak at heanngs on the claims of nationals 
b^usc the United States is not a party to such proceedings 

An example of the importance given to the owner of the claim can be 
found m the American-Turkish Claims Settlement of 1937, in which nu- 
merous claims were rt^ccted almost immediately because they were 6Ied 
directly with the commission by pnvatc counsel representing the nationals 
The Agreement of December 24, 1923, between the United States and 
Turkey establishing the commission provided for governmental espousal of 
claims. The commission took the position that the direct presentation of 
claims by nationals was incompatible with the idea of diplomauc protection 
“It would, of course, be monstrous to suggest tliat a government would 
through some subterfuge pretend to support a claim without having 
any knowledge of what, if anything, had in some way come before the Com 
mission 

Just as importantly, the Secunty Account satisfies Tribunal awards torfijr 
to the benefit of the nauonal who presents the claim and is the named party, 
and not to the bencht of the government of that national Indeed, the 
U S Government has been the subject of extensive litigauon in the Umted 
States because of ns efforts to recoup a part of awards to its nauonals to 
cover the administrative expenses of die Tribunal 

A more subtle indicator of the nature of the arbitrations, suggested y 
David Lloyd Jones, is whether the duties placed on the respondent govern- 
ment flow to the claimant pnvatc party or to the pnvate party s state 


Th.. cl.™, often oiw thn "bhnkei cta.m." hasno. b«n •''f 
pninary purpose of the filing was to provide a 

claims if a lumpsum settlement were reached with Iran -^Iranian Cwims 

A2L at 11 (September 1986). repwited iit Mealev^s Litication Rei* -Iranian 

fhcrcinaficr Meale^'s]. Oct S, 1986, at 4919 _ ^ {he 

rg, Lclier from A Rovine to G Lagergrw (Mijr ^ that my 

Islamic Republic of Iran, questioned my right to ip«l « c ^ airanb in 

attendance was ai the •courtesy' ofhis GovemmenO Meed, 

such arbitrations l«t* the U S the filing of 

Dkewise, Iran has reportedly charactenM *» aAiiianons Leite'' ^ 

comments by the U S Agent on proposed note H0,ai 

Eshragh to M Virally Uan 9, 1986), ated in Requmsc ofthc United States, p 

MEALEVsat4924 „««r.AiMsSETTLEMENT6(US Govern 

•«r K Nielsen «LJ Maktos. AMERiCAN-TuRKtsM Cwims^^ 

™ent Priming Office. 1937) S«eho6J B Moore. A Digest of Interna 

^'^amiterly. it is agamsl the national, and not Hk 
Tnbunal's Riles require entir 

Definitions. para 3c. FinalTnburialRuteofPtnc^ 

CTR 405, 406 (1983 1), Rules. Arts 32and40.irf at 

««&fS/imyCorp, supra note 126 
»« Jones. Thtlran^nUedStatfS Clamt 

j Ink'll 259. 26 I< 1984 ) (footnotes oinnted)Jonesa 8 M 
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Speaking in 1983, Jones speculated as to what the TnbunaPs response 
nould be to the many claims of nationals based on, for example, the Treaty 
of Amity between the United States and Iran, m which the duties accepted 
by each state run to the other What Jones overlooked, howe\'er, is that the 
Tnbunal was intended pnmanly as a substitute forum for pni^te claimants 
in U S courts The deasion m the Dual Nationality case confirms this 
view Significantly, United States law provides pnvate parties certain 
nghts under international law otherwise belonging to the state Interna- 
tional law created by treaty is a part of the national law of both Iran*^’ and 
the United States But “[i]t is only when a treaty is self-executing, when it 
prescnbes rules by which pnvate nghu may be determined, that it may be 
relied upon for the enforcement of such nghts Under U S law, the 
property protection provisions of treaties, such as the Treaty of Amity, have 
consistently been regarded as self-executing and granting a pnvate right of 
enforcement Indeed, this right was recognized by U S courts in relation 
to the Treaty of Amity between the United States and Iran Richard M 
^fosk, an arbitrator with the Tnbunal, concluded that if one took into 
account the existence of these pnvate nghts and the impediment they pre- 
sented to the state panics' conclusion of tlie Accords, **[i]t does not seem 
logical that by shifung such disputes to arbitration before this Tribunal the 
parties to the Algiers Declarauons intended to eliminate the substantive 


Is ilic Tnbunil a pnvate arbitral tnbunal created to revive private Ia\^ disputes ansmg 
under different systems of lau and to heir pnvate law claims against Iran and the United 
States, or ts ti an tniemattonal or interstate tribunal diarged with the lasL of ruling on the 
responsibtlit) of the respondent State under public intemitional lau for the condua which 
constitutes the subjea matter of ihc claims^ if the fonntr is the case, the TnbumI would 
ot required to rule on intnngemcnts of pnvate law nghts ansmg m mumcipil legal systems 
On tins \icw, the United States and Iran may be regarded as basing referred to a 
pnnic cramniiionit arbitral inbuml questions of pnviic law. which might in other ar- 
cumstances be justimbic before domestic courts If the bttcr is the case, the competence 
Ucs in respect of such claims as arc tme iniematioinl chims founded on an 
alleged breach of imemaiional liw On this view the TnbumI is an international or 
interstitc tnbunil deiling with the nghts and duitcs of Stites under public intemitional 
nv, in relation to iheir acti\ iiics on ilic iniemiiionil phne, and is pnminly concerned v iih 
an cxerase in diplomittc protection on bchilf of the United States 

Tlic Full Fnbunal held tn the Ounl Anfioiin/ifrcase. wfcm note 123 at 19 S Iras U S 
CT,Rat2Gl-G2 

It seems clrirthai i major ob«nclc to the resolution of tint enws ims the existence of much 
mipiton in the rouns of the United Siitcs brought agiinsi Iran b\ ciiirens of the United 
judicnl iitacliments of Irannn assets In order to overcome ihii 
omiicle ind (>ermit the rcttim of these and the tcrmimtion of that liticatton a new 

sjmuiiii(> fotuni — ilns Tnbunai~wis esuhlished 

fsplnlunnn and Bank Tcprai AU D 3 1 ~ 1 5*>-2 (UcIIci \ Idncii & Shifeiri fRS -^DO) 
Jrtn Mir 2M9R3) 2 Ir^sUS CTR 137 (I9S3 n( *ihe Tnbunal hivhcrns'ihsimnedfor 
tnr jutwnal courts of both coumnes nl it U»fi) 

tlxii Coiu.Au <* Cos^ \ri VI cl 2 

^^Drrvfusv Vnn f iiicL 53-1 F 2d 24, 30 <2d C« lOTfi) 

^ W\viluf-»s Srattir 2r.5US 332<t024i R Wiisos Us*TinSTA-rtsLoM 

' irtiM fRT Mil s asd IsTrns mtio* ai Law (inr,n) 

Awe*” ran Ini I tymup s Ishmic RejuiMir of Iran 4*13 f Supp 322, 3*3 11 C I9 hO) 
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nghu of ihe parties to base a clam on a Treaty of Amity violaimn or 

otherwise to invoke that Treaty as applicable law ^ «IWR or 

Thus, the Tribunal, although international in ongin, has before it both 
intergoveminental claims and claims by nationals of one state party aeainst 
the government of the other state party. But their choice not to adopt the 
process of diplomatic protection docs not necessarily mean that the slate 
parties intended that the legal system of the place of arbitration rather than 
the international legal system should govern these arbitrations 


The Inimi of Iran and the United States 

Tlic intent of a state in any given circumstance can be elusive In the 
following analysis, I take the observational standpoint of a tribunal or court 
and auempi to find the objectively determinable intent of the United States 
and Iran In a few instances, I note what sources have told me that U S 
government officials intended or could not have intended In general, how- 
ever, the analysis rests upon the agreements between, and the practice of, 
the two states 

The objectively determinable mtent of the state parties initially should be 
sought m the Algiers Accords themselves This inquiry should proceed m 
accordance with tlic interpretive provisions of the Vienna Convention on 
the Law of Treaties, in particular, its Article 31(1), which states that *‘[a} 
treaty shall be interpret^ m good faith in accordance with the ordinary 
meaning to be given to tlic terms of the treaty in their context and in the 
light of Its object and purpose 

The Accoi^s contain no express statement on the lex arbitn intended by 
the parties, but three provisions have been referred to by one or the other of 
the state parties or by commentators First, Article 11(1) of the Oaints 
Settlement Declaration refers to the Tribunal as an "inicmational arbitral 


CoRCuinng Opinion of Richard M Mosk at 8 (Dec SO, 1983) to Araencan Inti Grotr 
and Islamic Republic of Iran, supra note J3V, 4 Iran U S CT R al lU See ala Serrate 
Opinion of Charles N Bro^erat 5 (Mar 27, 1986) to SCDCO and hfamic Republic of IttJ. 
ITL 59-129-3 (Mangilrd, Brower (SO) & Ansan (D), aibs. Mar 27, 1986), lOlRARUS 
CTR 180. 189(19861) , 

Vienna Clonvcmion on the Law ofTrcaiies, Art 31(1), apeiudjbragnatun Z3, • 

ll55lINTSS31,r#/inHfrtlw8ILM670(1969){cMcrcdimoforcejMi 27,198^ 

Iran and the t/nitcd States on seveml occasions dcchred that the Vienna > 

although not directly applicable, governs inicrpreiaiion of die Accords |i e 

public of Iran and t/niled States (Dual Nationality), supra note 123, at 14-15, 5 R 
C T R at 259 The Tnbunal has also consistently applied ihc Vicnna^vCTUon 
United States and Islamic Republic of Iran ^cunty Account Issues), Dec 7. ' ^ 
and 5 (Aug 3. 1982), 1 Iran U S C T R 189, 190 (1981-82). Isfamic 
United States (Dual Nationality), supra note 123, Umied States and Isft^ic 
(Standby UucK of Credit), AWD l08-Al6/5B2/591-FT.ail5qan 

CTR 57(1984 1),andUnitedStalesandIdamicRcpublicoflran(I«r«wBw^ 

37-Al7-FT.ai 16 Gunc 18. 1965). 8 IRAN-U S CT R 189 (1985 1) 

Dfthesuieparuia. the imtrpreiaiHmproviaonsoftiK Vienna Convi^ 

bte since they are generally r^rded dechtaiory of cxistiijg hw Ji 

tnternatumalLaanathfPastTkiettcfaCnturf, 159 RecuhldesCours 1.42(1970 } 
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tnbunal ” Second, Article VI(1 ) of the same Declaration states that the “seat 
of the Tnbunal shall be The Hague” or any other place agreed to by the 
state parties Finally, Article 111(2) provides that “the Tnbunal shall con- 
duct Its business in accordance with the arbitration rules of the United 
Nations Commission on International Trade Law (UNCITRAL) except to 
the extent modified by the Parties or by the Tnbunal ” 

The fad that the Tnbunal was established by treaty and is thus an “inters 
national arbitral tnbunal” has greatly influenced the commentators ^\ho 
have challenged review of the Tribunal's awards by Dutch courts. Indeed, 
Lake and Dana, in pointing to this language, are stressing the same phrase 
that Iran relied upon in support of its argument on diplomatic protection 
As in that argument, this approach confuses ongin w ith purpose In essence, 
these commentators find it significant, if not dispositive, that the state par- 
ties used a treaty to establish the Tribunal, but they suggest no alternative 
means by which the state parties might have done so There appears to be no 
reason that an arbitral institution of pnvate origin might not hear an inter- 
state arbitration or that an institution of public origin might not hear inter- 
national commercial arbitrations Thus, the simple description of the Tn- 
bunal as an "international arbitral tnbunal” provides little evidence of in- 
tent As have seen, this phrase did not mean that the parties intended 
that the claims of nationals be presented on the basis of diplomatic protec- 
tion, rather, it characterizes the ongin of the Tnbunal It also does not 
necessanly describe the nature of the disputes the institution was intended 
to adjudicate 

Likewise, locating the Tnbunal in The Hague is not by itself a significant 
piece of evidence as to intent Although the legal system of the place of 
arbitration is the lex arbitn for international commeraal arbitration, the 
place of arbitration is commonly indicated in purely interstate arbitration as 
IV ell, without any intent to subordinate the process to the local legal system 
The choice of the UNCITRAL Rules, however, is very significant Other 
tnbunals have regarded the parties' choice of procedural rules as an indica- 
tion of intent The primary alternatives available to the drafters of the 
Accords were the United Nations Draft Convention on Arbitral Procedure 
and tile UNCITRAL Rules of Arbitral Procedure The Draft Convention 
was designed for use in interstate arbitration, while the UNCITRAL Rules 
"cre intended for use in international commercial arbitration In the 
^/MAfCO and TOPCO arbitrations, the only two arbitrations between a pri- 
vate part) and a state in which the lex arbiin was found to be international 

Tht> >sroic 

The Tribunal is n \cr> difTcrent inwnuiion from the tnbunals to ^^hich nationnl arbitra* 
non hi4$ such as the Dutch Code typical^ app!) It is not an ed hx emit} called into fife b\ 
a comnitfcAl contract to rcsoKe disputes under the contraa. but an ‘ Iniermiionnl Arbi 
•il*' L ' ^'“vNisbed bv sovereign states through an micmaiionil agreement 

t hiv the status of a treat} under mtemaiion'il law 

^ "«e 15. at 773 (footnotes omitted) 
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Article 3V’ and allow for the hmitauons inherent in textual interpretauon, 
the Vienna Convention directs us to the preparatory i\ork of the Accords 
Unfortunately, little is known about the negotiating process Se\ eral sources 
have indicated to me that more than a few of the American negotiators were 
unfamiliar w ith the idea of a lex arbitn and did not appreciate that the choice 
of the UNCITRAL Rules would accord supen'isoiy jurisdiction to the legal 
system of the Netherlands Indeed, one must remember that the 
UNCITRAL Rules were still quite new at the time the Accords were drafted 
and thciT UN ongin might mistakenly lead one to conclude that the) were 
designed for interstate arbitration rather than private international arbitra- 
tion On the other hand, several of the U S negotiators had come to the 
Department of State from pnvate practice and were familiar with interna- 
tional commeraal arbitration The publicly available information on the 
negotiations indicates that some of the negotiators were familiar with the 
different processes and confirms at least the willingness of the United States 
to agree to a pnvate, as well as a public, international arbitral process In 
particular, such familianty and willingness is apparent in the second U.S 
negotiating response, gi\en on December 3, 1980, when the United 
States, in refemng to the settlement of claims of its nationals, indicated ns 
agreement “that such arbitration may be conducted, at Iran's election, b) 
and under rules of the Intematvmal Chamber of Commerce or the World Bank's 
International Center for the Settlement of Investment Disputes" (empha- 
sis added) 

Furthermore, the "object and purpose" of the Accords and "surrounding 
arcumstances" also support a pnvate characterization In part I, I con- 
cluded that the trend toward regarding arbitrations between a pnvate part) 
and a state as pnvate reflects the perception that in contract negotiations the 
pnvate party's need for enforceability of the award often outweighs the 
state's interest in not vramng whatever immunity it has The Accords it is 
tnic. did not result from commercial negotiations, but rather memonahze 
diplomatic efforts to end a crisis m relations between the two countries For 
this reason, one may not assume that the stale parties were motivated b) 
concerns identical to those of panics contemplating a commercial relation- 
ship Ncvenheless, the creation of the Secunty Account and Anicle I V(3) of 
the Claims Settlement Declarauon are sinking c\ idence of the importance 
attached to cnforccabiht) Given the poor, if not hostile, relations be- 


^”***1^*'* for example, the following somev^hat ambiguous statement b) Warren 
OMopher, chief U S negotiator of the \ccords “The settlement itself was simplified be- 
feltf arbitrauon law alread) existed in the Untied Nations system and could 

« rercrcnce into the agreement ' Chitstopher. /fUrw'urftoi in Americas Mostacfs 
IV Iwv note 161 at 1. lO-U 

“An\ award which the Tribunal ma> render agiinst either go%- 
aicc * I ^ ^f®^*®ble against such gosernmeni in the courts of ans nation in accord 
' Cbims Scitlcmcnt Declamiton luprc na»e 1 Moreover as Robc*i5 Owen 

t^leasc of the hostages was far and awa\ the top prinniv of ilte 1 5 govern 
. r^e a 50 wanted to avoid, if we po^viblv could leading our cbim'^ris vi lioat a 
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t«een the tno countries, the U.S concern about enforceabSiU' nts: 
illusory. Thus, one probable objecu\e of the United States in n^uz^g 
the Accords as to ensure the maximum enforceabiHty of awards Aitbougn 
the creauon of the Securit} Account went fixr to sausf} this objective it 
arguabh is further satisfied bt a pnvate, radio* than a public, chaxaoenzar 
tion of the arbitrabons involving nationals Aforeo\er, Iran ma\ nothaie 
regarded a municipal lex arbtn as '*an infnngement of the pren^ures 
the State which is a Par^ to the arbitrauon,’’*^ since Iran at chat dne «zs 
the defendant in hundreds of lawsuits in the United States On tbeoiher 

hand, Iran's negotiating position, based on its control oter dS AmsicsQ 
nauonals, was not weak Indeed, the press of negotiauans and the desue to 
avoid possibl> contentious subsidiary issues mar explain why die generd 
approach of the UKCITRAL Rules w^ agreed to with the cateat Aai the 
parties or the Tnbunal could modif) those Rules at a later date 
The Vienna Contention also prondes that parties maj resort to 
subsequent practice in the applicanon of the treat) which establishes de 
agreement of the parties regwtimg its inierpretauon."*®® This nde of in- 
terpretation IS particularly appropriate w hen, as here, it was anuopated that 
subsequent changes might bo made 
After signing the Accords, the state parties dosel) examined the provi- 
sions to which tiiey had agreed and b^an developing thrir posioons 
regard to possible changes The U-S Stale Department recognhed for 
example, that the provision in the UNCITRAL Rules that the proceedings 
and resulting awards be kept confidential**® would hamper dissemmanon 

the Tribunal's developmgjuri^rudencc to other paraes 

Akwconcern w-as Article la of the ClaimsSetdementDedarati^ 
providesfortheseatoftheTnbunaltobeinTheHague orMjo 

agreed bv Iran and the United States ” A debate conunw^ m Oic VmM 
States as to whether London might be more suitable ■ ^ ^ 

dais wondered whether it was in the best interests of the United Statisano 


negoo 20 on, lojoin in a roporaorc arranreniwi^ 

ihe U.S go^cmmenl to haie abandoned me daimanls ^ release 

might »5ta.ebeffl«garfed«ap»lPmemor™«TO 

Oiien. supra note 161. at 30J 

*«ARA*lCO. 27!LRaiI56 ^ n,TEAS-liMTS>Sl‘'^ 

Mena, The Manage Cnus and Xhtrtsttclxt^t'SK. AnOsen^, 

TIUBUVAU xttpra note 1, at 1S6 alchourfi the CS npp* o 

Iran apjarendy considered itself nt danger of losing ulnmatdfw ^ 

tors ^eriaware that the i;.S pbmtiffii actions « ere ralnerabfeolnmatcn 

nin bi Iran ArO»ien.i»pf»noie 16J.at303-04 aKSVbV 

Vienna Contennon on the Iai» ofTiwura, -y ^SILPROC-^ 

See Itmtr^naed States lattgaUan, Remarts of Arthur M 

««0NCITRALRiiles.i»/win«rte26,An 3^5) 

^f»SeeteStConer,Irttn'4jnied States OeinsTn)nxna\ C>^»n. 

L Rev 1076(1982) 1.46(l98ai«*«? 

»‘^Sei,eg.SvapastumontInSeaUrentu^hJ^lSt^J^^^ 

thenegotnSionoftheAccord^ 

the pn>po*ed miemational tnbunal, pan) the Algenans orgeu I 
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U S nationals for the arbitral process to be governed by the Dutch legal 
system or by the English legal system, or whether the arbitrations should be 
subject to a municipal legal system at all By the time the Agents of the 
tuo Go\emment5 and the party-appointed arbitrators first met tn The 
Hague in May 1981, the debate within the United Stales apparently had 
ended m the belief that the arbitrations should be governed ^ the Dutch 
legal system That this alternative ivas preferred at that time by the United 
States IS reflected in the fact that it did not seek to change the situation b) 
pursuing modifications in the UNCITRAL Rules The clearest expression 
of this position can be found in the U S amicus cunae brief of July 1988 in 
MimslTy of Defense of the Islamic Republic of Iran v Gould, Inc "Tnbunal 
awards appear to be valid and enforceable under Dutch law and therefore 
may be considered Dutch awards 

Four events show that Iran also considered the arbitral process to be 
governed by the Dutch legal system from 1981 until 1984, that Iran re- 
versed this position from 1984 to 1987 when it no longer appeared to be in 
Iran's interest, and that since 1987 Iran has taken inconsistent positions on 
the issue 

The decision not to modifjf AUtde 1(2) of the UNCITRAL Rules The parties’ 
choice of the UNCITRAL Rules m the Algiers Accords indicates a common 
intent that the arbitral process be sul^ect to review by the Dutch courts The 
significance of this choice is confirmed by the fact that neither the parties 
nor the Tnbunal exercised their power to modify the approach of the Rules 
The Tnbunal was formally established in July 1981 , and its Rules of Proce- 
dure adopted in March 1982 During this 9-month penod, the Full Tn- 


The Hague on rhe theory that it uould be some^shat more palatable to the Iranians * Ouen, 
w^nmoic l6Lai5l3 

' ‘ At a sj mposium at the Unnersiiy of Miamt La^v School on Apr 14,1 981, Mark Feldman, 
a lawyer ifctth the U S State Department during the negotiation of the Accords, discussed the 
internal debitL in the Department over these concerns and stated his personal preference for a 
process in ^liich national courts would not interfere 

We are ala stage which raises a scry complicated question concerning the hw applicable to 
Inc proceeding It is a subtle and difhcuk thing We arc struggling with it right now 

V j ^ dungs we will have to try and decide is how to keep tht courts of the 
* ctiicrlnnds or oF England out of these cases 

irtci siiicmcni of Mirt, Feldman at a second conference held on June 16-18, 

"81 reflects this intcrnil consensus 

At lirit blush one might suppose thii this arbitration is governed only bv inicrmtion il 
'' ii”** K * irrclcvnni After careful rev icw of the conflicting literaltirc 

ikir ” the clnricirnstics of this proceeding the State DcpiTlmcni dended 

iMt pniowce requires thii the United States act on the nssumption dm proceedings 
nducted in the Ncdicrbnds will governed b> Dutch law 

r^dnian of the hat tan Clanui Sfltfmrnt Agr//nrrf— ffa/ut Issufs and 

Viii Pm/vriK?, TO 19S1 Private Investors Arfoad — Prowfms a'u 

LTitivv IV ISTtasATiosAi Ri.sisE.ss 7<i. 97-98 (J Movs ed > 
i < h' note 1 16, at 

, , adopted Mar 10 IU8i! pcrminentiv adopted Mn\ 3 I9F3 note 143 
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bunai devoted a substantial portion of its time to consideringmodificaitons 
in the UNCITRAL Rules in light of its oivn concerns and the comments of 
the state parties The retention of Article 1(2) in its original form was 
intentional It signifies that the Dutch legal system should govern the arbi 
trattons, Indeed, the addition by the Tribunal of Article 1(3), discussed 
more fully below, only increased the likelihood that Dutch courts could 
review the awatds Moreovei, the Tribunal did not alter, and subse- 
quently has complied with, Article S2(7) of the UNCiTRAL Rules, which 
requires Uie Tribunal to register its awards in accordance with "the arbi 
tration law of the country where tlie award is made Tliere is no indica- 
tion that cither the Untt^ States or Iran objected to these actions Indeed, 
the subsequent events, described below, suggest that they concurred in 
tliem Even if one of llic countries had objected, their agreement in the 
Accords to authorire the Ti ibunal to modify the Rules over the objection of 
one of them would have bound the objccung party 
The (npartite agreement At the inception of the Tnbunars work, the state 
parties tended to seek ivntten agreements on broad issues not settled by the 
Accords One such effort, begun in May 1981, was the drafting of a tnpar- 
lite agreement between the United States, Iran and the Netherlands dealing 
with die status of the Tnbunal itself, the privileges and immunities of ihe 
arbitrators and staflT, the status of the Agents of the two GovemmenU^ 
the relation of the Dutch legal system to the arbitrations conducted before 


the Tnbunal v u u vt 

As for the Dutch, “(i]t was assumed in the proposals which the 
lands made in conneaion with the preparations for the reception rf the 
Tribunal m the Nedierlands tliat the Tribunal would operate as an artniwi 
body in hearing civil disputes and dial Dutch law on Arbitration wouw 
therefore apply As the work of the Tnbunal began to pick uppaa, w 

cooperation between Iran and the United States required “ . 

agreement dissipated and the negotiations stalled The Iranian g 


Ser,e%, Rttnsfd Vm JTRAL Rnlts Rtitf^sedfir Commait h TrtbtmaL I A L R , Fd) 19, 1982, 

'"^Article US) of Ihc Decoration, mfm note 1 . P™'^ ‘m 

tion constitutes an Agreement in wnting by Inin and the frasUworkofihc 

and on bchalfof their nationals submitting to arbitnrtion provision, 

Dcclantions and in accordance with the Tnbunal Rotes On the agn 
see text at note 182 wfnt m accordance w»lh 

Thus, the Tribunal decided on May 8. 1982, to ^hr 1 9a6 NetberhiKh 

Article G39(l)ofthc Dutch Code of^ivil ^ Manual of 

Arbilniion Act with Article I05B of the Dutch of the Dutch Code 

Regi«r> of the Iran-United States Claims Tnbunal nude The 

calted for deposit wiihinSdaysai the Registrir of the 

latter calls for deposit without dehy"ai the and Tehbfl«; d 

see generally van den Berg, TAr AV/Arrtend* 12 Y j<rfl/a>Sanden.dl*w 

FcMfirDNtfhArbilnitmUi^.Sii^FrH Int'lL Rev 


Facelw fir Dvteh Ar»aratm luiv, at nr m - — 

Uiefiraellfthertaiuffs 4 Pace L Rev 581 (I9M) {Foreign ^ 

«” Eieplanatory Note of the Ministenc van ^ ^btiSil <»«“>« '** ^ 

Pnip^ Bill o? “Appliaib.hty of Dutchjaw 1 963 ) (unotol 

Ha^e to hear claims between Iran and the United States U W 
tion by Foreign Ministry) 
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na nn 982 for example, reportedly stated m regard to the legal petson- 
Ty o? tlfT^unal that “g^nt.ng an md^^dent legal status to the 

Tnhiinal IS neither required nor warranted 
Swing to the parties' failure to conclude the tnpartite agreement, the 
Dmch Goveinm^t took a unilateral and less formal approach to those 
nsuSthe agreement would have resrfved The arbitrators and St^ry- 
GmLl of the Tribunal were granted the pnvileges and immunmes of a 
Son of ambassadorial rank Likewise, the Netherlands Government 
Lnted the Tribunal the usual immunities of internanonal organizations, a 
^nt cited by the District Court of The Hague in lU dismissal of a former 
T^bunal employee’s claim for wrongful discharge In regard to the arbi- 
trations before the Tribunal involving claims of nationals, the Dutch For- 
eien Ministry began a slow process of drafting legislation that would for- 
malize and clarify the applicability of the Dumh arbitration law The For- 
eign Ministry modeled this legislation on the draft tnpamte agreement 
The Iranian challenge of Tribunal aiaaids and the proposed Dutdi Italian 
The arcumstances surrounding the introduction of the proposed Dutch 
legislation strongl> suggest that Iran withdrew its suRiort from the tripar- 
tite agieement for reasons other than opposition to the provisions relating 
to the applicability of Dutch arbitration law Indeed, on April 8, 1983, Iran 
invoked Dutch law by requesting foat the District &urt ofThe Hague set 
aside or declare null and void wo Tribunal awaids Iran filed other such 
challenges and by December 2. 1983, had a lota of challenges pending 

in Dutch courts Thus, it appears that until at lewt the end of 1983. Iran 

believed ibai ihe Dutch legal system governed the \*alidity of Tribunal 

This unanimous view of the Tnbunal, foe United Stales and Iran ended 

earl>inl984 Injul) 1983. the Foreign Ministry submitted prepo^edW 

latmn to the Dutch Parliament on the relation of the Dutch legal syste^ 
Tribunal awards In part, a continuation cHegislatne elforis S-d 
wiUiin the framework of the stillborn tn^rtite Went, the pro^f^t 
also a response to the two challenges Iran '“d «ed m Apnl 19^ ^ 
Second Chambei of the Dutch Parluiinent passed the las mFebnZ im! 
and sent it to the First Chamber for ,u conrarrence Inu, there^on 
versed Its position and adamantly op^sed Dutch j„d,ca| 
arbitral process Picsidenl Kh-imene. « Friday 

„r Anh..r Rownr \sr« .hr Unuol Suir, p, 

c;crr.l..rtIwlr.b.in-.HMw Omo. Secreiary- 

VC so U.SI l«ss n-.n< SO-ii! Ann. \ l-I\ ™'t^HEpFaioD 
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United States had pressured die Dutch Government into piepanng Icgisla* 
tion that would prejudice Iran before the Tribunal The Agent of Inin 
and one of the lianian arbitrators appeared befoie the First Chamber to 
ai guc against passage of the law Shortly thereaOcr, Iran withdrew all ten of 
Its challenges before the Dutch courts so as to remove the motivation for the 
legislation Tlic Dutch Government, thereupon, without prejudice to its 
ability to renew the question if needed, ceased consideration of the legis- 
lation 

A letter from M Esliragh, the Agent of Iran, protesting the proposed 
legislation afcct its passage by the Second Chambei suggests two reasons for 
the change in Iran's position First, Iran had come to realize that its 
previous position would be inconsistent with the then-pending and, for Iran, 
politically sensitive dual nationality proceedings, in which Iran was arguing 
that the arbiti ations were based on diplomatic protection Second, by clan- 
fying and limiting somewhat the grounds for setting aside an award, the 
pioposcd legislation lessened the value to Iran of subordinating the arbitra- 
tions to the Dutch legal system because Iran probably realized that its chal- 
lenges would not be susuiined Simultaneously, this whole senes of events 
likely made Iran inci easingly aware that a corollary of its right to challenge 
awaids in Dutch couits was the right of U S claimants to enforce them 
elsewhere, possibly under the New York Convention » Finally, to the 
dial the challenges were pnmanly an Iranian strategy to persuade the Ak 
genan Government, as escrow agent for the Security Account, to withhold 
payment on awards, that effort had already failed 
lran\ action to enfiice the Gould award tn the United States Iran s position in 
favor of characterizing the rnbunal's woik as diplomatic protcrtion ai^ 
aiiainst passage of the proposed legislation remained constant f«Mn me 
spring oTm4 until June 1 987, when Iran attempted to enforce 
the Tribunal in the United States under the Nciv York Conwnti^^i 
ground that the award had Dutch nationality On June 29, 18 ’ f 
Two of die Tribunal had rendered an award in faw of the Ministry o 
Defence of the Islamic Republic of Iran and against 
U S party, for $3,640,247 1 3 Gould failed to pay the de^ «- 

1987, 20 days shy of the 3-ycar limit under the N®"' 

use §207 (1988)), Iran petitioned the US District 0)urt for tte&nM 

District of Califot ma to enforce the award Judge Cadbois s 

See MrALfc.\ 's, Apr 6, 1984, at 299-300 

5 iRAN-US CTR 405(1984 I) order the inyment of monies 

NomiaHy, the Algenan Government a* escrow igcnl %w»uW^ ^ President of the 
rron, .he Secumy Accoen. upon «ee.pt ot a for a .m-e 

Tnbunal When chalIcnBtng awards m 1983. Inn ’'”P ’„,|,„ftalidiiy wen <)«■*<' 
diould withhold payments on tliose awai* unUl the c h al e n^ ^ ^ 

ByNovcmbcrl983.howe\cr.llicUniicdStatcshada»w B is. 1988, at?,-*’* 

wasnondiscn:tionaiyandall|nymeni<^nwcrem^ Republic' of Iran, AWD 136-49/ 

»« Gould Marketing and Ministry 6 IRAN U S CT R S’* 

50-2 (Riphagen, Aldnch &. Shafeiei (CO/DO), arbs , J 
(1984 II) 

I A L R ,July 10. 1987. at 14,407 
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ing that U S district courts have subject matter jurisdiction over actions to 
enforce Tnbunal awards under the New York Comention, as codihed in 
U S law, ^'as recently afbrmed by the U S Court of Appeals for the Ninth 
Circuit Iran’s position, however, has not quite come full circle It still 
maintains before the Tnbunal that the United States espouses the claims of 
ns nationals on the basis of diplomatic protection 
In conclusion, the Accords established a clear presumption that the legal 
5) stem of the Netherlands ivould govern the Tnbunars arbitral process 
The state parties and the Tnbunal conhrmed this desire b) not modifjing 
the UNCITRAL Rules in this regard Finall) , the subsequent practice and 
statements of the United States and Iran (although the latter's practice has 
been somci\hat inconsistent) confirm their desire that the Tnbunal’s arbi- 
trations be subject to review under the Dutch legal system 


AbiUt) and WiUtugness of ihe Netheilands to Accommodate (he Parlies" Desire 

Even if the United States and Iran intended that the Dutch legal system 
govern these arbitrations, the Dutch may not necessanly ha\e been willing 
or able to accept this role 

As to willingness The United States and Iran in essence requested that 
the Netherlands super\ ise the dispute settlement process they established If 
the state parties had sought to place this supeivisorj* role on the Dutch 
executive branch, the international consent of the Dutch Go\ernment 
would have been icquircd Whether two countries can a\oid obtaining such 
consent b) placing their disputes within the national arbitration scheme 
presents an issue of constitutional law regarding the respeeuxe roles of the 
cxccuiixc and judicial branches of that country in foreign affairs ***' For 
cxaiiiplc. if two countnes sought to have the U S legal sjstcm govern the 
validity of a border arbitration between them, a strong constitutional argu- 
ment could be made that the judiaarv should abstain from assuming a role 
that could lead to substantial fnction with at least one of the states involved 
and the concomitant embarrassment of the executive branch The Neth- 
erlands. however, consistent v\!th us long-time role as a mcdtaior of Interna- 
tiona! dtspiiics, apparcnil) did not hesitate to allow us judiaarv to supervise 
ihc Irati-U S Claims Tribunal’s proceedings concerning at least the claims 
of nationals Instead, the issue has been quite formal did Iran and the 
I lilted Stales Cl cate an arbitral process that meets the threshold require- 
ments of atbiiraiion as defined in the Dutch Code of Cml Procedure' In 
priiciifar. the question whether \riiclc !I(1) proceedings aic arburaiion 
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Within the meaning of the Dutch code raises the technical, yet signihcam, 
requirement that the agreement to arbitrate shall be in writing and signed 
by the parties Van den Berg, refen mg to the New York Convention, 
states that the purpose of the wntten requirement "is to ensure that a party 
IS aware that lie is agreeing to arbitration In this sense, the wnting is the 

objective manifestation of the consent of the parties, the voluntary act that 
underlies the notion and legitimacy of arbitration 
There can be little doubt that Iran and the United States, the two state 
parties, knew they wcic agreeing to arbitration Moreover, tlie conduct of 
Iran from the time of its cliallenges m the Dutch court indicates that Iran, 
like the United States, was aware that it had agreed to arbitration governed 
by the Dutch legal system Thus, Iran could be regarded as being estopped 
from raising the issue of its wi ilten agreement Hardcnberg aigues, how- 

ever, that for claims of nationals before the T nbunal, there cleaHy is not an 
arbitration agreement between the litigants For support, he cites the 
Explanatory Note of the Dutch Foreign Ministry accompanying the pro- 
posed bill “Given the absence of voluntary prior contractual agreement 
between the pai ties concerned in each individual case and the international 
nature of the agreement between States underlying the arbitration, douto 
may arise as to whether this is indeed arbitration within the meaning of 
Dutch law “ The issue is tlierefore whether not only the state parties, but 
also their nationals, can be said to have agreed to arbitration 


t„,. » .In. .cm. defined by mnn,e^l f 

nothing 10 be governed $re SCEE v Yugoslavia (Swiss Fed Tnb , Sept W, 19 
47 RCDIP 366 (1 9*»8) Doctrimlly, die position that ihere is nothing lo^ g 

ln,ci«..h.hL...ign,,deolal;™n.!d 

8, mz^^repnntedm French m 197! Rcv Arb w 1978 Rev Arb 

7, 1975), 1976 Ncderlandse Jui isprudeniie No 7^' AM 25(1987) 
397 Afv Dclaume. S£r£ V Iwgm/flwo valent of 

Whether such a refusal lo review an award should be viewed ^ ^ „ a difficalt ^wstwn 
the awaitl or simply as absiention bewuse of wncems iheTward 

that turns upon the specific leason the c^n the Tirb. 

-« The pitJVBion of the Dutch Code of Civil Code of 

tnhoo agreement must be made m writing *^^sntutc, 1980) The 
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arbttrauon agreement is also significant because ® ® ^ ^ew Yort CoaveMton, 
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supm note 25 In pnmcular, Article IV of the NewVo^ ,„a^and the arbitniiion 
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One answer is that each state party possesses the authority to agree to 
arbitration on behalf of its nationals As van den Berg wrote in response to 
Hardenberg “It is arguable that an arbitration agreement can be consid- 
ered to be present if one regards Iran and the United States as also repre- 
senting the interests of their subjects when bnngmg about the aaiwis Scl/lr- 
meni Declaration Indeed, this position is supported by Ariide 1 (3) of the 
Tribunal’s Rules, which provides* “The Claims Settlement Declaration 
constitutes an Agreement in wnling by Iran and the United States, on their 
own behalfs and on behalf of ilm^ natioMfl/s submitung to arbitration within 
the framework of the Algiers Declarauons and in accordance with the Tri- 
bunal Rules P -T* 

Although the view of the state as agent is likely sufficient, For this Tri- 
bunal one can also find the direct agreement of the nationals to arbitrate 
To do so, one must recognize that the Accords manifest a written agree- 
ment beiw’ecn Iran and the United States to participate in binding arbitra- 
tions of claims brought not only by the other, but also by nationals of the 
other, even though such nationals were not parties to the Accords In this 
sense, the Accords embody a written offer b> each state party to the na- 
tionals of Uic other state party to arbitrate certain claims This offer could 

be accepted in wntmg by individual claimants by filing Statements of Claim 
prior to January 19, 1982 Indeed, each Statement of Claim included an 
clement not normally required by the UNCITRAL Rules, “[a] demand that 
ihc dispute be icfcrrcd to arbitration by the Tribunal Although it is 
inic that the Algiers Accords compelled U S claimants to abandon llicir 
proceedings m U S courLs, the Accords did not compel them to file or 
defend claims before the Tribunal As Mr, Justice Hobhouse observed m 
Dallal V Bank Metlai 

U was Mr DallaVs \oluniary act to commence the proceedings before 
the Hague tnbunal It is true that he ma\ have had no other alternate 
under 3ic law of the United Slates if he wished to pursue his rights as he 
saw them But that docs not make it any the less a voluntary act 
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A cincV response ni'ght be thzi a’wough Dz^Ial s act coa'd be said :o be 
•.o!una*^ in iha: he ro: coerced- is an so^untarj ^ hn There sro 
other cho'c^ Yc:. as Mr justice Hobhoase notes vha: choice does ar. 
pJa'nuff ha’.e^ * Most p^^ntiifs -s^ro commence proceedings are na sba fe: 
portion. Thes ha^e to commence proceedings before the app^-opriarc r:> 
n-cfpgi court or else be v Ithout legal remedy / ^ * 

In this connection, it r*ust be recalled that the Tribunal p3«««sss£ju:i5i.c- 
tior o’.er the clai-ns of nadonals of one slate tan*, against she oier sate 
pans-, but rot ^ice ■►cnsa-^'^ The Tribunal is unlile a coutt in sba: trt 
nationals of each state part' ma;. choose to be a plamiiif, b’-it ns. rot be 
forced to be a defendant. Thu« a written ag'^eeirent to ari^ihiaze fes m tie 
acceptance b". the national of one state parti of the other state parr s 
'/Titten offer in she Accords, through that nat'oTaS s choice to a -rr'^ 
deznard for arb'Trauon. 
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The question of ■' hat legal r-stem gcr-ems proceedmgs befo-'e tre Tri- 
bjnal is troublesome becajK:, despite the apparent darrt'* o^thesste par- 
ties" intent, h docs no: Hi nead^ into the o geonho-e no-maH. as'^gn^ w 
intematTonal arbiuaf tribunal created b'. states At the b^nmg of '.p 
ccrt-.r., Ira.T and the tTnitcd States D?abab!y voj'd ha^e laaltct 

claims of their nationals be espoused \ia dip'omadc protcciitn pco> 
abh ould ha\c hj:d no other choice. The-. certamH had other cr.-r:es 
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MC\> of Dutch rcMCu), while the applicability of Dutch law inight force 
claimants to defend against Iranian challenges m length) Dutch court pro- 
ceedinffs In addition. the>' argue that judiaal recourse nsks renewal of 
Iranian attempts to ha\e the Algenan Escrow Agent withhold instructions 
for payment from the Security Account until such challenges are re- 

sohed*®'* . , , 

Putting aside the faa that it is the intent of the parties and not consider- 
ations of police that determines the lex arbun, the interests of Tribunal 
and of international dispute settlement arguably are advanced by Dutch 
review. The ability to challenge the award at the place of arbitration con- 
tinues to be appropriate and \’aluablc Fairness suggests that the losing part\ 
should ha\e a primary place in which to question the award immediately, 
rather than being forced to raise the issue w'henever and wherever the 
winning party seeks enforcement oi recognition Most national laws require 
that challenges be raised within a iimiied period after the rendenng of the 
award This requirement prov ides a basis for estopping a dilatory olyecung 
party If there is merit to the challenge the court may wish to question the 
arbitrators and to examine the records of the Tribunal Far less disruption is 
engendered tf such inquiries are made at the place of arbitration rather than 
at the place of enforcement Moreover, by providing a mechanism for set- 
ting aside fundamentally unfair aw ards, the stale parties bolster the legiti- 
macy of the process and the Netherlands furthers its own interest in con- 
tinuing to serve as a fair and impartial site for the peaceful legal resolution 
of disputes 

I^st, there is no apparent reason for the conclusion that the Dutch legal 
system governs the arbiiiations involving claims of nationals not to be 
equally applicable to the arbitrations involving official claims and interpre- 
tive disputes The presumption that the Accords involve the Dutch legal 
system flows from ilic choice of the UNCITRAL Rules, a choice that docs not 
distinguish among the various bases of junf diction Nor should vve neccssar- 
th jump to the conclusion that the state parties would have desired to 
disiinguish the bases of the Tribunal’s jurisdiction In particular, the offiaal 
claimsarc based on **rnn{j artuol [not treaty 3 arrangements between them for 
the purchase and sale of goods and scrv ices ’ Most, if not all, official claims, 
alihniigh imergovcmmental, involve commercial matters Moreover, the 
(nforceahiluy concerns cited above arc also applicable to the official claims 
On the other hand, several L S and Ti ibunal officials expussed to me the 
belief tint if the cucumstaiice aro^c the state parne's vxould act to block the 
siibjinion of proceedings involving offiaal claims and imerpreuve disputes 
to the Dutch legal svstem \ furthor important difiercncc might i>e the 
''iUmgiic<i« of ihe Nclhcilandv to accept the<e other tv\o rategones of dis- 
putes fot judicial review T he proposed Dutch legislation puts that vvillmg- 
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ness in some doubt, as it expressly applied only to the arbitrations involving 
claims of nationals This single piece of evidence, hoivever, is too slender a 
reed to bear the conclusion chat the Netherlands will not accept the role 
proposed by the United States and Iran if an issue concerning an official 
claim or interpretive dispute anses 


III The Evolving Structure of International 
Dispute Resolution 

In 1914 and 1916, Mr Mavrommatis obtained concessions from the 
Ottoman Empire to provide certain public services in Jerusalem and Jaffa 
After the First World War, the British Government granted duplicate coiv 
cessions to a different person Predictably, a dispute ensued The Govern- 
ment of Greece eventually espoused the claim of Mavrommaus, its national, 
against the Bntish Government on the basis of diplomatic protection Ulti- 
mately, the claim was addressed on the public international law level by the 
Permanent Court of International Jusuce 
The conventional wisdom is that interstate arbitration, like that involving 
Mavrommatis, has declined m this century Parry wrote that "the high noon 
of mtcrnational arbitration occurred around the year 1900 Vet farther 

consideration of Mavrommatis's situation tells us that the evolution of intei^ 
national arbitiauon more generally m this century involves a process for 
more complex than a mere decline in use r ^ 

In the early 1920s, Mavrommatis had few, if any, other options for pur- 
suing his claim Today, m contrast, he would likely include, as a part ot hu 
concession, a clause providing for international commercial 
for example. Geneva under the UNCITRAL Rules of Arbitration ® ^ « 
the International Chamber of Commerce In contrast to settlemmt ^ 
Permanent Court of International Justice, this 
quire the cooperation of the other party and could ‘ 
enforceable and recognizable around much of the world 

^^Many arbitrations at the turn of the century, like 

involved claims of individuals based on diplomatic ^ | Arties 
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Today, depending upon the circumstances, similar claims hkeh would be 
handled through lump sum sctilcmcni or international commeraal arbitra- 
tion Thus, the aggregate effect of the change m options described for 
Mavtommatis is that iheie quite plausibly has been a shift m dockets Al- 
though further empirical study is necessar)’ to establish the historical propo- 
sition, international commercial arbitration clearly has the capaaty to take 
o\er the adjudication of many of the essentially prnate disputes previousl) 
addressed by the more pohticatl} contentious interstate mechanism of diplo- 
matic protection 

The change is striking In approximately half a century, an elaborate 
system for the resolution of international commercial disputes has etolvcd 
quictl) and efliciently When viewed against the hislorv of international 
dispute resolution, this recent evolution is more accurately a revolution 
Interstate arrangements, municipal court systems and private contractual 
dispute settlement s)stcms reflect distinct doctrinal categories In practice, 
however, they reflect different options for the resolution of disputes Dif- 
ferent groups can control the shape of each process, and they naturally 
shape and develop the process they control so that it addresses the needs of 
the group The processes, although conceptually distinct, do not operate in 
isolation Each evohes in response to the needs of the communit) control- 
hng It and each of the other mechanisms may be affected by such changes 
This is not to say that interstate arbitration, international commcicial arbi- 
tration and municipal legal oi dcis collectively are developing in accoi dance 
with some mastci plan or that the) are not duplicating one another or not 
competing with one another It is to say that the community of commer- 
cwl actors operating mtcmaitonall) demanded a more efficient and cn- 
foTccablc s\stcm than traditional intcrsutc arbitration That u was pnmar- 
il> businessmen and pi ivaie law \ ers who built the international commercial 
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arbitration system from the bottom up, rather than states from the top 
down, makes it no less of a revolution and all the more stnking 
Many forces fueled the emeiigence of international commennal arbitra- 
tion There was an increased need for dispute resolution as the world saw a 
tremendous c\pan5ion of international commerce Business executives 
sought secunt) in an environment where previous assurances were no 
longer thought to suffice The inability of public international law to adapt 
quickly to these cliangmg arcumstances and satisfy these concerns spurred a 
search for alternatives Among other things, the strong tendency to hunt 
standing in interstate arbitration to states did little to satisfy the concerns of 
the growing number of private Internationa) actors 
Thus, as the s) 5 tem that was intended to provide intemauonal order 
proved inadequate and, as important, unresponsive to pnv'ate mtemational 
actors, pressures grew within municipal legal S)stems for more liberal asser- 
uons of junsdiction on the basis of contacts, and for the revision of laws 
pertaining to the immunity of states from jurisdiction and enforcement 
Likewise. cfTorts were directed at developing international commercial ar- 
bitration as an alternative The success of both intemauonal commercial 
arbitration and transnational litigation was faalitaied by the intcmauon- 
alizmg of Bnance and markets, and the consequent dispersal of assets 

around the world » i ^ 

The effort to develop a pnvate international arbitral system mvolvcd 
forming (1) a reliable means to enforce both arbitration agreements and 
arbitral aw’ards, and (2) a feir and predictable arbitration process Fr^e 
first, enforcement was seen as the key to a meaningful 
international actors m conjunaion with their governments used e 
tool of public international law, the treaty, to establish this enforcement 
remme In essence, the New York Convention places the coerave p<^ 
of mam of the world’s courts at the disposal of pnvate jwrties so tfet ^ 
may remove actions to, and ultimaiel) implement the deasions , 
pnvate legal systems 


The insmuoon of diplomatic protcrtion must a1wa>s 
mindorthcn^uonilinvoUed Fint ^ 

mcnt,o.w.seihecIaim,«amdihccb,monrhep^ 

subject to unknoi^n influence* andrtnid 
lain Mower the enforccabditj 

was becameseimoreuncertainaricrWorfdWarH.asthed^rf ^ ^ 

.iI«sbcc,.ar^ed5io«lbeh,ndihedm^commi^«t^^ 

RoIr^opcsiOanJ^UGA * PRcn«:n^c 

»” Sfr, rg Buvhaum. note 19 Stf (1985) . . 

FOREICN C4WTALI\THE j-.-nofthcpoH'ch'* 

Tbc private, rather than goiemmental hand ihc recent raf»d tisns- 

pn«ie .memational arbnmt.on system to^e»«*cc to a 

formation of mamapal arbiiralioji siatmc*. talidm of Hi* * 

while reiammg the tmpnmatur of the state s endorsement oi 

jupm note 64 


International Dispute Scitlemeni 


237 


134 THL AMERICAN jOURNAL OF INTERN ATIOWL LAW [Vol 84 

The second dimension, development of a fair and predictable arbitral 
process, has been a more arduous task States modernized their municipal 
laws, and regional efforts at harmonizing such laws were made The legal 
profession engaged m massive educational programs and comparative stud- 
ies of the private arbitration laws of all states Ultimately, UNCITRAL has 
sought on a global basis to harmonize the internal and cMernal dimensions 
of municipally governed arbitration through two ambitious efforts the 
1976 UNCITRAL Rules of Arbitral Procedure and the 1985 UNCITRAL 
Model Law on International Commercial Arbitration 
If the “top-down” mechanisms of public international arbitration madc- 
quaicl) responded to the needs of the private international community in 
the first iwo-ihirds of this century, the Iran-United States Claims Tribunal 
signifies how quickly states have accepted municipally enforceable arbitra- 
tion in the Iasi third ICSID can also be viewed in this manner Like the 
Tribunal, ICSID originated in a treaty Unlike the Tribunal, the validity of 
ICSID proceedings is expressly governed solely by the international regime 
established by us constituent msirumeni Municipal courts of contracting 
states are expressly barred from reviewing or interfering in ICSID proceed- 
ings®*® ICSID, however, like the international commcraal arbitration sys- 
tem, responds to the demand For more effcctuc dispute resolution It does 
so by borrowing heavily from the structures of international commercial 
arbitration ICSID replaces the traditional public approach of diplomatic 
protection with a regime permitting private parties to participate directly m 
arbitrations with states Likewise, the traditional limitations on enforcement 
of awards arc replaced by a dncct pnvaie right of enforcement for both 
Slate and private parties in the muniapal courts of any contracting state 

ICSID and the Tribunal are not isolated examples The current arbitra- 
tion bctvvccn the United Slates and the Soviet Union over the U S Embassy 
under construction m Moscow rests upon an interlocking net of arbitration 
clauses, vs Inch, by adopting the UNCITRAL Rules of Arbitral Procedure 
and designating Stockholm as the place of arbitration, apparent!) establish a 
process within the supervisory jut isdtciion of Sv^eden and the ambit of the 
New York Convention The recent Treaty on Fisheries between the Gov- 
cmnicnts of Certain Pacific Island States and ilie United States provides 
that 1 certain number of fishing licenses w ill be issued to U S nationals each 
tear Annex II to the Treaty carefully details the grounds upon which a 
licence can be denied in an) particular case Any dispute between the state 
pirtie« relating to or at ismg out of the Treats is subject to arbitration under 
ihcUNCITRM 

The (.volution from diplomatic protection to intci national commercial 
arbitration and to inMiiutions such as the Tribunal and ICSID is in the 
imcmaiioinl communitv's interest The tieiid awav from classic interstate 
ai bit rat ion is desirable pnliticalH because it reduces the sitmificancc of the 
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Stale as a V orld aaor in areas ^hcrc ihc sensitivities of the state need not be 
implicated Moreover, the flexibility of pnsatc arrangements is coupled 
Mith the assurance of harmoni/cd municipal enforcement standauls The 
resulting loupes cl national permtaiion supports the rule of lat; by its im- 
plicit reliance on the existence of independent national judiciaries”^ 

The trend is desirable economically as v.el] Because the most direct]) 
affected parties arc involved, both the costs and potential regards of the 
process fall to the persons or entities that control it This cost-benefit allo- 
cation promotes ciflcieni decisions about the design and subsequent con- 
dua of arbitral proceedings Moreov'cr, it is fair to say that the transfer of 
commercial disputes to the more enforceable process of pnvatc interna- 
tional arbitration not only prevents essentially private disputes from nsmg 
to the level of iniernaiiona) conflict, but also furthers Internationa] invest- 
ment and economic cooperation 

Finally, the transfer of certain disputes to private arbitration does not 
leave interstate arbitration bereft of content Rather, it brings more cleariy 
into focus uhat have always been the central tasks (and the major limia- 
tions) of interstate arbitration Interstate arbitration has worked very v^cll 
for rcsols ing boundary disputes but not as well for disputes involving central 
interests of llic state, such as the use of force Although the v'olumc of 
interstate arbitration may be less than it v as at the turn of the centuiy , 
international resolution of disputes gennall) is likely at an all-time h^h 
Since these new mechanisms now address disputes that prcirously were 
elevated to the level of interstate arbitration by diplornauc protc^icw^ 
would not be surprising to leam that true tmersute arbitration m faahas 
remained relatively constant. Understanding this evolution helps 
the false belief that somehow international arbitration accomplisneo mu 
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IV Conclusion 

The arbiiral proceedings before ihc Iran-Unued Sutes Claims Tnbunal 
involving claims of nationals arc governed bv the legal system of the Neth- 
erlands This conclusion does not sit easil> vsiih the prevailing tendency to 
think that the proceedings of a tnbunal formed b> treaty to resolve a cnsts 
betv^ccn two counines arc an interstate process not sulycct to interference 
bv municipal legal orders The tension between this conclusion and intu- 
ition is dll the more striking, as the support for the former is extensive, if not 
ov env helming The prevailing tendency nonetheless persists because it rests 
upon a caiegoiical distinction beiv\cen public and private international dis- 
pute resolution that in the past reflected practice quite faithfully Tins 
distinction, howev^cr, no longer adequately describes the variations in inter- 
national dispute resolution The inadequacy of the distinction is problem- 
atic particular!) for the interpreters of tieaiics because u may lead them 
unconsciously to force the innovative features of a treaty into the pigeon- 
holes of Uie past Thus, unconscious reliance upon this distinction should be 
replaced with a case-by-casc e\aniinaiion of the mechanism the parties in- 
tended to create Where this is done, innovation through treat) is protected, 
and a means for the development of international orgamraiion preserved 
The desire to innovate is driven b) the perception that existing mecha- 
nisms do not fulfil! the needs of the parties To the parties, the various 
mechanisms arc not separate doctnnes but, rather, alternatives that should 
be mcasuicd against their needs In this way, the parties' needs fuel the 
evolution of these mechanisms Two pariiculariv iinpoitam dimensions to 
nucrnaiionat dispute rcsolttiion in v\hich innovation has occurred are the 
means of reviewing the validity of the result and Uic means of gaining 
enforcement of the result The emergence of specific machincr) such as the 
T nbunal and ICSID, and the increasing incidence of transnational litigation 
involving states and international commercial arbitration with state panics 
—all concurrent with an arguabl) decreasing need to relv on diplomatic 
proxeciion — indicate that the various pnvatc, state and tntci state mecha- 
nisms for the rcsoUiiion of imcrnaitonal disputes should not be viewed as 
operating in isolation, but as competing vsuh, and evolving m response to, 
one another. To be sure, this evolving s)stcm is not the resuh of a master 
plan railicr, it is the Darwinian consequence of numerous separate de- 
mands \ continuing task of schoKitsInp is to in form the soundness of stirb 
demands, to make them more coherent and, consr qucntlv . to help guide the 
evolving stntctiin of iitieiaition.il dispute resolution 





Strengthening GATT Procedures 
for Settling Trade Disputes 
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/|| HE INFLUENCE of an international organization 'depends not on fiat but on 
VwT the confidence that its practice inspires Confidence will not flourish unless 
the rule of law is observed in the development of practice And for confidence to 
grow, interpretation must be consistent with legal pnnciples and with the pro> 
motion of progressive economic objectives.' So has wntien Sir Joseph Gold, for 
many years General Counsel at the International Monetary Fund (IMF), on the 
legal and institutional aspects of the international monetary system 

In trying lo fathom the General Agreement on Tanffs and Trade (GATT), the 
language used m the treaty's text, in inlcrprcialions of us provisions and in reports 
on disputes between member countnes can be mystifying. One recent example is a 
panel report on a major trade dispute which summarued its analysis of the 
iradc-disiortmg effects of vanablc import levies in the following formula. 
'Expressed more bnefiy, the Panel noted that, since G+F+E“C+A, only if 
Fh E equalled C would A equal G.* * 

This article accordingly begins with a few introductory comments on the 
difncutiics of understanding the GATT legal system and of ensunng its consistent 
interpretation and application It goes on to describe the contribution of GATT 
dispuic-sciUcment procedures to the maintenance of legal certainty and overall 
consistency m the GATT legal system, then lists a number of remaining proce- 
dural weaknesses and discusses some proposals for improvements in the GATT 
dispuic-sculcmcnt system * 


DIFFICULTIES IN INTFRPRETIVG GATT LA% 


wording and inherent complexity 
•M O \TTlatt and GMT practice. Congressmen in the United States have groaned 
that anvonc who reads the GATT ts hkcly to have his sanity impaired' ’ The 
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presumably small number of people who have ever succeeded in reading the full 
text of the General Agreement many provisions of which have been drafted 
'with Anglo-Saxon discursiveness’* (such as the 23 paragraphs of Article XVm 
extending over eight narrow-typed pages plus a two-page Annex) — may have 
shared the conclusion of one expert that 'only the learned can communicate with it 
and then only in code’ ^ After the reading, they may have been told by a GATT 
practitioner that 'this legal situation . bears no relation to the facts’* and 
'{breaches of rules! have in some cases become so frequent and so tolerated lhat 


the rules are now simply traps for the unwary, inexpert or naive’ ^ 

Even economic specialists on the GATT have complained that 'only ten people 
m the world understand it and they arc not telling anybody’ • The few legal 
experts that have elaborated systematic treatises on the GATT have desenbed it as 
a 'puzzle” and have been cntical of the apparent contradiction between the 
legalistic style of the General Agreement, drafted for the most part in precise and 
justiciable language resembling a tax code, and the GATT’s sometimes overly 
pragmatic 'diplomat’s jurisprudence’*® and 'institutional inability to mamtam 
compliance with the rules’ *' Those engaged in commercial diplomacy often 
pierccivc it as 'an enduring irony that while governments have dealt with interna- 
tional trade issues through the GATT for more than thirty years, businesses 
actually cnoountenng trade problems in the maricet-place think of the 
the extent lhat they think of u at all, as something remote and ineffectual. Lite 
apartment dwellers living on different floors, the GATT and the busmess com- 
munity have co-oxisted all this time, but largely in isolation from 
The imroductoty quotauon from a recent GATT disputc-scolcinent 
trales what a rcadmg of the central GATT disputMcttlement provision of Amw 
XXffl confims beyond doubf the GATT dispute-sealement 
cxcqjtion to the general difficulty of understanding GA^ law 
ratoiy work on the GATT in Geneva backm 1947, tet 

of ySicle XXm by saying that . ‘of a« the va^ and 

onecouIdinakB, thisseemstohoWthepnzeplace ^*55^ 

this In this wide world of sin there are certain sms which we ^ 


IS someOung luee j^iranneno s pay ^ of sk sins 

rather die other way round Here it is one P*“**“^ economic 

companson with the 

organizations. Article XXffl appeals indeed to be iroquem^^^ ^ ^ 
the case of a violation of ^impair m b®*® 

govenmwit measures, entirely Upl m themselves, nuIhQi or imp- 
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The mam economic function of international agreements on the use of transpar- 
ent non-discnminatory and least-distortive policy instruments, such as the GATT 
and the IMF Articles of Agreement, is to assist each contracting parly (member 
countiy) in increasing its national gams from trade by means of general rules 
designed to reduce international transaction costs, to secure market access and to 
enhance undistortod competition A major function of dispute-settlement pro- 
cedures IS to increase legal certainty and, thereby, to act as an incentive for shifting 
resources from protective into productive uses. These economic objectives can be 
achieved only to the extent that the international rules arc known, understood and 
respected not only by governments but also by private traders, producers, 
investors and consumers and to the extent that they arc consistently construed and 
applied over time If governments and those engaged m international trade do not 
remain convinced that observance of the rules promotes their national and 
individual sclf-inicrcsts, the rules may cease to be respecttjd And if the rules are 
not set in a framework of an effective 'legal system' of mutual 'checks and 
balances', ensuring that the public good of legal certainty and undistorted interna- 
tional competition is not unduly sacrificed to short-term exigencies and special 
interests, the rules may prove incapable of playing their crucial role International 
legal disciplines designed to constrain the abuse of discretionary powers in trade 
and monetary policy cannot remain effective if their mtcrpreiauon and observance 
arc considered to lie within the discretion of the governments whose powers the 
rules were designed to constrain 


General rules promoting legal certainty and undistorted competition, consis- 
tently construed and applied over time, have been likened by economists to a stock 
of capital continuously yielding profits Like Gresham’s Law on the replacement 
of good money by the bad, inconsisicm interpretations and violauons of the rules 
may entail a vicious circle of 'bad laws dnvmg out good laws’. If governments no 
longer observe the legal disciplines that make mutual economic gams possible, 
other governments may be tempted or pressunred to follow such precedents, and 
cicn private economic agents may wonder why they should continue to observe 
international trade rules 

Mwi inicrnaiional economic agreements therefore include (i) provisions and 
proccdurw for their consistent intctprctation, application and further dcvclop- 
mcni, (n) supcrsisory mechanisms for the review, judgment and correction of 

"icchamsms for tlie prevention and 

^d deXS^^^^^ s>«emaucally enhancing the transparency, consistency 

a, E " , multilateral trcaj 

1!, i 'mplemcntation in the national legal systems of member 

MM) » ente*. 
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by providing also for the review and enforcement of national trade and monetary 
regulations by domestic courts The numerous regular publications by the l^ai 
services, for instance those of the IMF and the European Community, contin- 
uously documenting, explaining and supervising the evolution of IMF Jaw and 
Community law, have been instrumental in enabling individuals and domestic 
courts to invoke, apply and enforce in domestic courts precise and uncondiuond 
intemational leg^ oMigations 

By contrast, the domestic foreign-trade laws of many GATT member oountnes 
explicitly authorize executive trade restnctions in violation of GATT rules, and 
the domestic courts in most GATT member countries do not permit pnvace 
individuals to invoke GATT rules in the courts and to rely on their observance by 
governments The reasoning of the courts in the United States and the Eun^iean 
Community, ” for instance, indicates that the judges have not remained unim- 
pressed by the mercantilist notions of some GATT provisions (as on ‘trade 
concessions*} and perceive ‘GATT pragmatism* as an expression of ‘powcr- 
oriented* rather than ‘rule-oriented’ trade policies, hmdenng die judicial ap{^ica- 
tion and enforcement of precise and unconditional GATT obligations 

The General Agreement and the central GATT di^tc-settlement pioccduies 
under Article XXffl apply in principle to all lanff and non-tanff measures 
affoctme trade The comprehensive scope of the GATT is reflected also in a 


of 1973-79 m which ‘the ContracUng Parties reaffirm their intention to ensure we 

umtyandconsistencyoftheGATTsysiem . as a whole’ » Hus view of GA^ 
law, as a comprehensive system, has strengthened the disi^^ 

GATT panels on trade disputes (i) to find legal solutions undw die artt 
newly arising problems of mternational trade regulation, (u) to 
Gen^ AgrLnent and the additional Tokyo Round agre^ents 

mutually consistent manner and (ui) to apply a a 

the interpretation which best serves die purpose and continued effectiveness 

whcation of GATT tew depends to a 

tionandthelegalinethodsofinteipretationused 

interpretation of a GATT disputwretflement p^d - ^ 

kitovdedgeofthe700orsoGATTireeipreteOonsandGA^r|^^ 

ftc last four decades” and wiftout «g^ SSre ofSno"*' 
international treaty interpretation" or to die esseitod 
d^puto^etdement P«-dures- - 


creaung cucw «««/ dispensing 

and therefore arWtrery manner ‘like a khadi unto a tree o p= 

accoidmg to comntoretions of 

Snioe. in the w«^s of foe ^ consistent'." tl* 

,i..nv.np .that foe tewyer staves to make foe wnoic j 
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traditional GATT policy of avoiding anything smacking of Megalism', including 
the setting up of a GATT legal office until 1981 , is another 'puzzle' and may have 
weakened the necessary ‘system-building' of the GATT 
In particular, ‘the European Community’s policy quite openly consists in 
playing down the legal substance of the GATT’ ” and, too, in portraying the 
GATT as merely a framework of ‘soft law’ and a forum for negotiations, thereby 
putting into doubt the legally binding character of GATT law.^* This legal 
misconception has been espoused even by the Community’s Court of Justice m 
Luxembourg, which directly applies and enforces many prohibitions of the Treaty 
of Rome, the ‘constitution' of the Community (such as Articles 30, 34 and 95), and 
of (he free trade agreements with countries in the European Free Trade Associa- 
tion (EFT A) which have the same wording as the equivalent GATT prohibitions 
(such as Articles 111 and XlUl) But the Cou}t refuses to observe these mtema- 
lional GATT obligations in respect of third GATT contracting parties on the 
ground that judicial observance of GATT legal disciplines might render the 
Community ‘defenceless* and that ‘respect for the provisions of the GATT by the 
contracting parties depends above all upon the fact that each can count upon the 
others observing the agreement only if it does so itself ” Apparently the Court's 
judges believe that the limited trado-poli^ powers of the European Community 
include the nghi to regulate the foreign-trade activities of Community citizens in 
open violation of the Community’s precise and unconditional GATT legal obliga- 
tions for the use of transparent, non-discriimnatory and least-distortive policy 
insiTumcnts, the observance of which would allow Commumty traders, producers 
and consumers to buy and sell goods in the best markets, to compete among each 
other without discnminatory trade distortions, to benefit from a transparent and 
u*clfarc-incrca$ing conduct of the common commercial policy and to rely on the 
rule of law within the Community. “ 


After the formation of the European Economic Community in 1958 up to 1970, 
the use of the central GATT dispute-settlement procedures under Article XXlU 
strongly declined In the 1970s, the GATT dispute-settlement procedures 
continued to meet w»ith cnticism The United Slates Congress, for instance, 
^mpluncd that ‘today many GATT principles arc observed more in the 
breach* . In the Trade Act of 1974, Congress therefore mandated the President of 
die United States to seek improvcmcnls in the procedures In 1979, 1982 and 
1984. the GATT Contracting Panics adopted a number of improvcnicnts to the 
GATT dispuic-scrncmcni system.” The mmistcnal declaration of 1986 on the 
Uraguay Round negotiations also envisages that, ‘in order to ensure prompt and 
effective resolution of disputes to the benefit of all contracting parties, negotia- 
tions shall atm to improve and sircngihen the rules and the procedures of the 
dispmc-scidcmcni process, w hilc recognizing the contnbuiion that would be made 
h> more cficctivc and enforceable GATT rules and disciplines* « Since nceotia- 
ions on. and proposals for, such improvements are dependent on how one 
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assesses the past perfbnnance of the GATT dispute-settlement pioceduies, the 
following comments discuss iirst the past expenence with GATT Article XXIIT 
and only subsequently some proposals for reforms 


MAJOR BENEFITS OF GATT PROCEDURES FOR SETTUNO 
TRADE DISPUTES 

An evaluation of GATT dispute-settlement procedures not only has to take into 
account the contnbubon of the procedures to (i) the settlement of a large number of 
trade disputes U is also necessary to note Aat the procedures tend to promote 
important goals of the GATT trading system such as (n) rule-onent^ tiade 
policies m compliance with GATT obligations, (iii) the maintenance of continued 
reapiocity and 'equity* m the fece of changing circumstances, (iv) agreed further 


development of the GATT legal system and (v) the exclusion of the customary law 
of unilateral ‘repnsals' These points arc suocessivdy elaborated m the ensmttg 
discussion 

Resolution of a Large ATiwiher of Disputes 

There exists no official classification of GATT 'disputfirsettlement proceedings 

or of ‘trade disputes’ The General Agreement contains some 30 provisions 


on lestncove trade measures m specific instances (for example, Articles 
Vl(7]. xn[4], XVI[I], XIX(21, xxn, xxmm and xxvni) or 
providing for other mululateral procedures fliat 
setf lapian t of disputes (for example, Articles Xni41, XIX131, Awui i, 

XXrvmanddOl.XXVKlandXXVmWJ) 

Between 1948 and October 1987, morcthan S 

under the central dispute-settlement provision of Article 

fonnally notified Article XXracomplamts are only the tipoffte^ 

number of additional complaints were dealt with been 

xxn and xxnr ” Smee 1980, some twenty codes, 

submitted under the dBP«te-settl^ent provisi^^^ 

concluded at the end of theTol(yoRoimdi«goti^oiBi^9 M 

cent of the altogether more than 50 working-p^ A^case of the four 

XXni have been adopted and implemented Ewn w j^|ja„fBstnclioason 

reports (tclanng to Spanish restnehons on on canned 

th^e of gold coins, the European Commamly „ot adopted 


the sale of gold coins, the European ^„cts) not adopted 

ftmt and the Community's tariff *,^,™cointoragnwdon8 

under /^cleXXIU.thecompla.n.ngpatV^^>^^^^^^ 

settlement of the dispute Complamts instituted by deve p g 
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a\crage no less successful lhan those brought by developed countnes And the 
very small number of complaints not supported by GATT panels or working 
panics suggests that the problem of unjustified * procedural harassment*, well 
known in domestic anti-dumping and countervaihng-duty proceedings, does not 
present a problem in the GATT 

There is no other international organization, including the European Com- 
munity. with such a large number and successful record of multilateral dispute- 
settlement proceedings among states Moreover, international trade conflicts in 
the GATT arc often only a reflection of pnor domestic conflicts in the formation of 
national policy between, on the one hand, trade-policy commitments under the 
GATT and, on the other, domestic pressures for protectionist departures from 
GATT rules for the benefit of special interests Thus ‘tacit collusion* among the 
disputing governments can rather often be seen m GATT dispute-settlement 
dcasions leading to the confirmation of legal interpretations that were espoused by 
the ‘losing* government itself m the national-policy deliberations pnor to the 
dispute, the ‘losing’ government then gladly avails itself of the GATT dispute- 
settlement decision in order to resist domestic protectionist pressures And there 
arc also instances showing that GATT dispute-settlement proceedings can be 
completed more rapidly than domestic judicial proceedings on the very same 
issue In the 1977 case on the suspension of customs liquidation by the United 
States,’" for instance, the GATT working party, established at the request of 
Japan, confirmed within only three weeks the legal inteipreiation shared also by 
the United States Administration that a pnor decision by the US Customs Court 
was inconsistent with GATT Arttcle VI(4) This GATT ruling successfully 
assisted the appeal lodged by the Administration itself to the US Court of Customs 
and Patent Appeals which then repealed the lower-court decision in compliance 
with the GATT ruling 


Promotion of the *Riilc of Law' and 
Lconomic Welfare 

More than 90 per cent of all complaints under Aniclc XXIII are ‘violation 
complaints’, that ts. complaints in which the applicant country asserts ‘the failure 
of another contracting party to carry out its obligations under this Agreement’ 
(Aniclc XXIlIf 1 Kal) and requests the withdrawal of the measures concerned. The 
f grwd Desenpuon of the Customary Practice of the GATT in ihc Field of Dispute 
Settlement, which is the Annex to the Understanding Regarding NoUrication. 
consultation. Dispute Settlement and Surveillance adopted in 1979, confirms this 
nght to specific performance of GATT obligations by stating that, ‘in the absence 

Lmk.T'’’ Contracting Parties is 

infrti* ? of the measures concerned ifthesc are found to be 

neon, istcni wuh the General Agreement. The provision of compensation should 
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be resorted to only if the immediate withdrawal of the measure is impiacbcabie 
and as a temporary measure pending the withdrawal of the measures which are 
inconsistent with the General Agreement ’ The terms of reference regularly 
request panels — usually composed of diplomats from national delegations to the 
GATT in Geneva — to examine the complaint *in the light of the relevant GATT 
provisions' Virtually all GATT panels focus on this legal examination of the 
compatibility of the disputed measures with GATT law Most of the GATT 
dispute-settlement decisions under Article XXDI have led to the withdrawal of 
those measures which were found to be inconsistent with GATT law and have 
contnbuted to the 'rule of law’ in international trade The GATT dispute- 
settlement proceedings have thereby become one of the most important opera- 
tional activities of the GATT 

By promoting nile-oncnted rather than power-onented trade policies and 
dispute settlements, GATT law and its enforcement through the GATT dispute- 
settlement procedures protect contracting parties from protectionist pressures not 
only by jforeign governments but also by domestic pressure groups In spite of 
their lack of ‘political clout’ (also due, inter aha, to their reduced GATT 
commitments and their political dqrendence on the voluntaiy Gencralixed 
of Preferences IGSPJ), small developing countnes have also used Arucle XXffl 
successfully in order to enforce their GATT nghts and, for instance, to resist 
protectionist pressures on them to accept ‘voluntary' restraints on their ejqwrtsoi 

of ‘foreign trade' operate by restricting the 
property nghts of domestic traders, producers and consumen and 
income among domestic groups at considerable net cost “ 

economy, observanceof GATT law is of constitutional 

law also « domestic legal systems GATT law does ^ 

party from attaining any policy objective It only prescribes the ^ 

L, non-discrimmatoiy and least-distortivc P®*“=5' ^ JS' 
policy objectives a contracting party wants to pursue Hius observance of GA 

^ tom introducing safeguard measures (as under Articles Xn and XVin to 

tom regional economic integrauon (as 'Jj^l'^^^ucuon subsi- 
tom intervening in its domesUc other legula- 

dies (Article XVIIll). state trading (Artide XVII). 
tions (Article ID) . policy m dmost 

GATT law ranks the various instiuments of md^^ ^ Keynes 

the same way as economic theory suggests (^j4ncy orCleanng Union of 
emphasized in his ‘Proposals for an International Currency 
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1942, *it IS an advantage, and not a disadvantage, of the scheme that it invites the 
member stales to abandon that licence to promote indiscipline, disorder and 
bad-neighbourhood which, to the general disadvantage, they have been free to 
exercise hitherto’ ” Ultimately, the GATT legal disciplines for the use of 
transparent, non-discnminatory and Icasi-distortivc policy instruments can be 
conceived as an extension to the foreign-trade sector of national economies of 
the Western constiluiional principles of transparent policy making, non- 
discrimination, limited government, individual liberties and judicial review 


Ridc^onented Promotion of Reaprociry 
and Equity 

Following the precedent set by numerous bilateral trade agreements concluded 
before World War II, Article XXm also admits ‘non-violation complaints', that 
ts, complaints whenever 

'any contracting party should consider that any benefit accruing to it directly 
or indirectly under this Agreement is being nullified or impaired or that the 
attainment of any objective of the Agreement is being impeded as the result of 
. (b) the application by another contracting party of any measure, whether 
or not It conflicts with the provisions of this Agreement, or (c) the existence 
of any other situation’ (Anicle XXlIIllIIb] and Ic]). 

The drafting history indicates that these non-violation complaints were mainly 
designed to protect the mutual balance of advantages resulting from reciprocal 
trade negotiations and from 'schedules of concessions’ (Article II)t not only 
against trade restrictions specifically prohibited in the substantive GATT provi- 
sions but also against other kinds of ‘nullification or impairment’ GATT contract- 
ing parties were considered to be entitled not only to the observance by other 
contracting parties of express legal GATT obligations but also to a broader kmd of 
balance of nghts and obligations and commercial opportunities deriving 
therefrom 

The GATT Contracting Parties have only cautiously used this 'common law 
junsdiction’ on a casc-by-case basis in order to prevent the circumvention of lanff 
concessions through governmental measures not prohibited by the General Agree- 
ment and, thereby, to prescribe the balance of the on^nal exchange of conces- 
sions Thus GATT law has been construed to confer not only a right to the 
ohservance and specific performance of GATT provisions, including the right to 
compensation in case of direct withdrawal of tariff concessions (Article XXVIII). 
An additional 'benefit accruing under this Agreement’ in terms of Article XXII! 
(1). recognized and protected under GATT law, has been the 'reasonable expecta- 
tion* ihonafide) that the competitive advantages deriving from tariff concessions 
Under Article n wiU also not be nullified or impaired by the concession-granting 
«wntr> in an indirect way through the subsequent introduaion of a governmental 
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measure which, although not inconsistent with the General Agreement, (i) upsets 
the competitive relationship between the bound 'concession product' and directly 
competitive products from odier ongins and ( 11 } could not be reasonably antici- 
pated by the complainuig party at the time of the tanff negotiations A casen 
point IS a 1985 panel report on a complaint by the United States, which found that 
the unforeseeable mtroduction of production aids in the European Communi^ for 
certain canned fruit had nullified or impaired benefits accruing to the United States 
from pnor tariff concessions granted by the Community on these products under 
Article II 


There are important procedural and substantive difrerenoes between violation 
complaints and non-violation complaints A violation of a GATT rule is presumed 
to have adverse competitive effects on other contracting parties Cpnma facte 
nullification or impairment*) and entails a legal obligation to withdraw the illegal 
measure By contrast, a non-violation complaint implies a more fer-reachmg 
burden of proof on the part of the complaining party (for example, deiMnstraUon 
of 'reasonable expectations' and subsequent ‘upsetting of competittoa’) And flic 
Contracung Parties may only recommend, but not presenbe m a legally binding 
manner, the withdrawal of the distortmg but lawful measure If the recom- 
mendation to remove the competiuve distortion is not followed, th^ may 01 ^ 
authorize the adversely affect^ contracting party to suspend flie appUcimon 
equivalent GATT obligations or concessions towards the country fliat has 


impaired the tanff concessions 
The GATT obligations for the use 


of market-conforming policy msinonents 


(i e tanffs) proceed from the assumption that comparauve auvanwgc 


tolled compcution arc the most efficient allocators or pruuucuuu 

not only within countries but also between countnes But, fhi»Gen- 

government interventions in agricultural and mineral 

eral Agreement also contains provisions for •measures 

equitable and remunerative prices’ of certain pnma^ ^^Mimrtirade’ 

resting m part on considerations of equity contributed to » 

Some dispute-settlement reports under Article XXIU ^„^-enetaI 

. t -r#k-*.®anihiininiiRnrovisionsbyeiaDoia *06 


Tule-oriented mterpretauon of these pr^si . ' . as withthc 

critena. legal presumpuons or procedural rulM for ^ ^port concerning 
trade-distorting effects of export subsidies Tte included tot 

French assistance to exports of wheat and ^eassumpuon of ‘more 

export subsidies causmgalargerncreaseinexpomju^^^^^^^^^^^ 

on income-tax pracUces of such product for emporiai^ 
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price lower than the comparable price charged for the like product to buyers in the 
domestic market’ (Article XVU41) The principles, procedures and legal pre- 
sumptions (as for 'pnma facie nullification or impairment') for violation com- 
plaints and non-violation complaints under Article XXIIl were developed through 
the GATT dispute-settlement proceedings on a case-b>-case basis and finally 
codified in the Agreed Dcscnptjon of the Customary Practice of the GATT m the 
Field of Dispute Settlement adopted in 1979 


Agreed Further Development of the 
GATT Legal System 

According to the dictum of Mr Justice Holmes in the United States in the 
landmark case of Missouri v Holland (1920), *a constitutive instrument will call 
into life a being, the development of which could not have been foreseen 
completely by the most gifted of its begetters' ** To be pul into practice, general 
GATT rules have to be interpreted by the 125 countries participating in the GATT 
legal system and to be applied by domestic executive, legislative and judicial 
organs to concrete circumstances By contrast to IMF Article XXIX and World 
Bank Article IX, the General Agreement does not explicitly provide for a special 
procedure for 'authoritative interpretations* of its articles The GATT dispute- 
settlement procedures have provided one among several other procedural means 
for adopting agreed interpretations whenever divergent views on the interpretation 
and application of GATT rules ansc They have thus helped to prevent each 
individual contracting party from asserting a right to the unilateral final interpreta- 
tion of GATT rules 

The principles and rules of interpretation, evolved under international treaty 
l?w (especially in Articles 3 1 and 32 of the 1969 Vienna Convention on the Law of 
Treaties) and under international customary law, reserve a considerable margin of 
discretion to the parties of multilateral treaties to interpret the treaty provisions 
with due regard to the special objectives and inherent structures of the treaty 
concerned The GATT’s ‘diplomat’s jurisprudence’, under Article XXIIl, con- 
tinues 10 be characterized by trend of attributing considerable importance to the 
intentions of the contracting parties at the time of the drafting of the General 
Agreement and by interpreting some GATT obligations rcstricdvcly Bui, 
presumably influenced by the gradual evolution of the GATT into a worldwide 
framwork agreement and inlcmationa! trade organization of unlimited duration, 
GATT dispuic-sculcmcni reports and rulings also make increasing use of the 
meihcKls of imcrprciation prescribed in the Vienna Convention, which considers 
prcparatoiy u’ork only as a supplementary means of interpretation and does not 
even mention the mtcrprciativc rule of in dubw pro hbrnatc 

Thus the pnmarv' importance of the objective meaning of the treaty text, seen in 
context and m the light of the ircai> objectives, has been acknowledged m 
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various panel reports. And interpretations contributing to the achievement of 
GATT objectives have been preferred The agreed GATT practice since 1947 
(through references, for instance, to previous panel reports) has become a 
generally recognized means of interpretation of GATT law As an indication of 
'the agreement of the parties regarding its interpretation' (Article 3113]{bj of the 
Vienna Convention), it tends to reduce the weight given to the histoncal intentions 
of the drafters 40 years ago This is in accordance with the pnnciple of interna- 
tional law that the authors of a treaty can attnbute to the text any meaning they 
choose by subsequent decisions 

The interpretations and obligations detennined in GATT dispute-settlement 
reports become legally binding only through the adoption of the report by the 
competent GATT body and, arguably, only m respect of the parUes to the dispute 
But the rule-onented nature of most panel reports and of die concept of nuUifi- 
cation or impairment (Article XXIII) — which does not require the determination 
of ‘trade damage’ but only of the impaiiment of trade opportumtics protected 
under the General Agreement^^ — has contributed to the recognition that GATT 
dispute-settlement reports and decisions often acquire a more general paradigma- 
tic significance for the foturc ‘admmistration of justice’ in similar cases 
Moreover, treaty texts are often open to different possible interpretations and 
the agreed choice of one over another possible interpretation also co^ « 
element of law-crcaUon The more the historical views of the drafters fade behinfl 
the current views of contracung parties, the more agreed mterprelatioM ana 
rule-apphcattons in the context of dispute-settlement pr^ures «« 
fartheS- development of GATT law Similar to die 
common law and equity law based on judicial K 

pnnciples and social needs, rather than ftom aver 

dispute-settlement procedures have enabled the GA'l^ COTtrac ^ ^ 
the last four decades to give more precision to ‘"“y ’oigectwe 

GATT rules more effective thereby and to preserve in*vidBat 

legal order, notwithstanding departures ftom some obligations by mm 

member couirtnes ftom time to tune dispute-setdement proceedings 

The feirly sansfactoiy operaoon of the GA^ms^^^ legal system and 
has contnbuted to the mamtenance ^ ^oes lust as 

has reduced the incentives for alten.ative^w«-^^ 

most omntnes have introduced systemauefonugn-^eteg^^^^^^y^ 

ent, non-discnnunatoiy and market-confo^n g ro ^ roiplementation of GATT 
their accession to the GATT, m the ^ dispute^etdemeat procednw 

Obligauons. the mteipretatioM a^ m GAi i J ^ 

have contnbuted to the farther legal cnteria elaborated 

example, the use by the 1979 GATT^«toC^«^Sesno.^^^^ 

m pnor GATT dispute-settlement reports) but also 
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Successjiil Combination of Various Means 
of Dispute Settlement 

In international state practice, it has become customaiy to distinguish betAveen 
different modes of dispute settlement, such as ‘seeking a solution by negotiation, 
enquiry, mediation, conciliation, arbitration, judicial settlement, resort to re- 
gional agencies or arrangements or other peaceful means* (see Article 33 of the 
United Nations Charter). Each of these means of dispute settlement also has a long 
tradition m the field of international trade relations and specific features designed 
to fit different situations and to maximize the chances of dispute settlement by 
successive or alternative use of different means. 

The GATT dispute-settlement system differs from that of other multilateral 
agreements and international economic organizations in that it makes full use of 
almost all of these different methods of dispute settlement and provides also for 
the — very rarely used — possibility of international sanctions b> authorizing a 
contracting party to suspend the application to another contracting party of trade 
concessions or other obligations under the GATT (for example, Articles Xll[4] 
and XXin[21) Only the possibility, provided for in the 1948 Havana Charter for 
an International Trade Organization, of requesting the International Court of 
Justice to give an advisory opinion was not taken over into the General Agree- 
ment Bui observance of GATT rules may be controlled through the municipal 
courts and legal systems of contracting patties which 'shall maintain or institute 

. judicial, arbitral or administrative tnbunals or procedures for the purpose, 
inter aha, of the prompt review and correction of administrative action relating 
to customs matters* (Article X[31). Thus foreign exporters frequently resort 
to the domestic courts, as m the United States and the European Community, 
for judicial review of ami-dumping, countcrvailmg-duiy and other safeguard 
proceedings 

Notwithstanding the absence of a provision for recourse to an international 
judicial body, the GATT dispute-settlement provisions, and their successful 
application in GATT practice over the last four decades, constitute one of the most 
cffcctrtc and original dispute-settlement systems existing in any international 
economic organization GATT practice appears to confirm that the existence of 
these special treaty provisions on dispute settlement and enforcement excludes the 
nghi of comraciing parties to rely on the international customar>‘ law methods of 
oi^puic sculcmcm such as 'retorsion' and ‘rcpnsals* 

Negotiation as a form of dispute settlement serv'cs the puiposc of achieving 
pprced solutions without the participation of neutral third patties. Most dispute- 
*c«Ic^nt clauses m international treaties, including the GATT's Article XXIII 
and the disputc-scitlcmcm provisions of the various GATT codes, prov idc that the 
dispute m?5 be submitted to other forms of seiUcmcm onl> after the attempt to 
'otve the depute by consultation or negotiation has failed. 
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Good offices, enquiry, mediation and conciliation are charactenzed by the 
agreed participation of neutral third parties in the settlement of disputes and by the 
recommendatory nature of the contnbution hrom the thud party which may act 
merely as a 'go-between* (good offices), contnbute to the impartial clanhcation of 
disputed facts (enquiry) or help the parties more actively in reconciling their 
divergent views by submitting proposals ex aequo et hono or based on existing law 


(mediation and conciliation) 

Proposals from a neutral third party may be easier to accept than when thqr 
come directly from the opponent Mediation and conciliation procedures have also 
the advantage of being very flexible The neutral third party is not bound by 
existing law, but can take ^ditional circumstances mto account The disputing 
parties retain a large degree of autonomy and are free to reject the recom> 
mendations submitted to them for the solution And the proposed compromises or 
‘package deals’ may be based on considerations of equity and may be accompanied 
by additional services (such as financial aid offered by the World Bank in its 
mediation in the 195 1-61 dispute between India and Pakistan on the division of the 
waters of the Indus basin), which makes mediation and conciliation particularly 
suited to non-justiciable political disputes Mediators and conciliators, however, 
may also put their own relations with the parties at nsk Conciliators, who act m 
their individual capacity and not as representatives of their state or orgamzation, 
may enjoy more freedom of action than mediators and may find it easier to 


de-pohticize the conflict rx 

Mediation and conciliation are often considered mappropnate in ^ context oi 

multdateral agreements that aim to establish a 

that, while mediators and conciliators may initially ® ^ 

jusuciable disputes, any compromise solunom achiev^ in 
tion or conciliation may have a weakening effect on the legal 
confidentiality and voluntary acceptance of mrfiabon airi ^ 

party, they are less likely to serve as a preced^ for fiitore n sp^ ^ ^ 
reiection may put the nde of law into doubt In spite of the tog 
international tteabes providing for the possibility of con la on, 

conflicts have actually been submitted to « ^ complaining coun- 

In dispute-settlement proceedmgs under Article P 

tries insist, almost mvanably, on third-pary adj^ i . ^ GATT 

the reports of independent GATT panels partes availed them- 

Council, Only in a very few cases have siy, of flw 

selves of the existing possibility of * ^^ndent experts) or efforts « 
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Article XXIIL namely by the United States and the European Community in order 
10 resolve their ‘chicken war’ in 1962-63 


SOME WEAKNESSES IN EXISTING GATT PROCEDURES FOR 
SETTLING TRADE DISPUTES 

Most problems m past GATT dispute-settlement proceedings have ansen from 
disagreements over, and imbalances in, certain substantive GATT legal disci- 
plines (such as Article XVI) rather than from deficiencies m the GATT dispute- 
settlement procedures The Tokyo Round negotiations have shown that the 
willingness to accept more stringent dispute-settlement procedures (for example, 
as part of various GATT codes) may depend on whether agreement can be reached 
in giving the GATT's substantive rules more precision and making GATT legal 
disciplines more balanced (for example, by terminating ‘waivers' granted to only 
certain contracting parties) If consensus on rulc-onentcd trade policies is lacking 
(as With the rules on agricultural import restrictions and export subsidies), reforms 
of GATT dispute-settlement procedures may also fail to induce more rule-onentcd 
trade policies 

The GATT ministcnal declaration of 1982 records the agreement of the 
Contracting Parties ‘that the Understanding on Notification, Consultation, Sur- 
veillance and Dispute Settlement negotiated during the Tokyo Round provides the 
essential framework of procedures for the settlement of disputes among contract- 
ing parties and that no major change is required in this framework, but that there is 
scope for more effective use of the existing mechanism and for specific improve- 
ments in procedures’ ** This ministerial declaration and the action taken by the 
Contracting Parties on 30 November 1984 provide for various improvements m 
the GATT dispute-settlement procedures, proceeding from the common under- 
standing that ‘procedural improvements can lead to improvements m the quality of 
panel reports’ ” 

Today there appear, at least on paper, to be hardly any real deficiencies tn the 
GATT disputc-sculcment procedures The present procedures, if effectively used, 
na\c proven capable of producing adequate settlements of disputes Yet there 
persist a few procedural problems in the actual panel process which could be 
addnesced within the cxisung framework and through additional amendments of 
the procedures 


OefoM in ihc Establishment and 
H'oii of Panels 


If cowulianons do not yield a settlement of the dispute, the complainini; panv 
n imoVc Article XXIIIO) and request the establishment of a panel to examine 
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the complaint and to assist the Contracting Parties to deal with the matter The 
1979 Understanding provides that *the Contracting Parties would decide on its 
establishment in accordance with standing practice after the contracting party 

concerned had had an opportunity to study the complaint and respond to it before 
the Contracting Parties* and *the panel should be constituted as promptly as 
possible and normally not later than thirty days from the decision by the Contract* 
mg Parties* Panels 'should aim to deliver their findings without undue delay, 
taking into account the obligation of the Contracting Parties to ensure prompt 
settlement In cases of urgency, the panel would be called upon to deliver its 
findings within a [specified) period, normally three months from the time the pane! 
was established ’ The Annex to the Understanding notes that *in most cases the 


proceedings of the panels have been completed within a reasonable period of time, 
extending from three to nine months* 

The 1984 decision on dispute-settlement procedures, noting that ‘expenence 
has shown these time targets are seldom met’, makes provision for the following 
procedural improvements ‘on a tnal basis’ so as to better ensure the formation of 
panels and the completion of panel work in a timely manner 

‘In the event that panel composition cannot be agreed within thirty days 
after a matter is referred by the Contracting Parties, the Director-General 
shall, at the request of cither party and in consultation with the Chairman of 
the Council, complete the panel by appointing persons from 
non-governmental panelists to resolve the deadlock, after consulung bom 
oarties . Panels should conUnue to set their own working procedures an^ 
where possible, panels should provide the parties to the dispute at the ootsrt 
with a proposed calendar for the panel’s work Where wnttw submissi^ 
arc requested from the parties, panels should set p^ise deadlines, and the 
parties to a dispute should respect those deadlines ’ 

•Justice delayed is justice denied ’ In OATT practi^ GATT Couned 
hshment of a panel, however, have usually been gran^ by ^ GATT ^ 
within two months (that is. at the first or se^nd Council the 

and the average period of time siom 1948 for the of the 

GATT Council has been ten months after fte requMt for ^gjageomeof 

panel " These time penods appear reasonable and ^o^^M tea ^ 

proceedings before, for example, the of past delays have 

European Community’s Court of Justice Mos dispute-settlement 

been dealt with in subsequent amendments to the GAli a p 

procedures, such as complaints and counter 

(a) the explicit understanding of (such linkage by 

complaints in regard to distinct matters j^hment of the four 

the United States had delayed ^ ptacuces m the United 

panels on the 1973 comptonts «laung to ^ *air reports), 

^tes and the European Community and the adoption 
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fb) the authorization given in 1984 to the Director-General to complete the 
composition of a panel at the request of either party if the parties could not 
agrMon the composition of the panel within 30 days (the latter disagreement 
had delayed the work of several panels), 

(c) the provision in the 1982 ministerial declaration that ‘the Director- 
General shall inform the Council of any case in which it has not been found 
possible to meet the time-limits for the establishment of a panel’ (which may 
act as a disincentive for abusive delays), 

(d) another provision in the 1982 ininistenal declaration, which has facu- 
uated the composition of several GATT panels since then, that where 
experts arc not drawn from Geneva, any expenses . shall be met from the 
GATT budget’; and 

(e) the request in the 1984 decision to set and respect precise deadlines for 
written submissions to panels (disregard of such deadlines by the disputing 
parties had considerably delayed several panel proceedings) 

Some other causes of delay could usefully be addressed through additional 
procedural provisions For instance. 

The occasional efforts by the defendant party to influence the outcome of 
the panel proceeding by insistence on special terms of reference (for instance, 
excluding the examination by the panel of certain controversial legal 
aspects), and the delays caused by lengthy negotiations on such terms of 
reference, could be avoided by recognizing a nghi of the complaining party 
to the use of standard terms of reference, unless both parties agree on special 
terms of reference within a fixed period of time 
Following the precedent of the 1979 Agreed Description of the Customary 
Practice of the GATT m the Field of Dispute Settlement, an ‘agreed 
description of the customary working procedures of panels’, including an 
explicit procedural requirement to conclude the written and oral panel 
proceedings within a penod of normally three months, might expedite the 
panel deliberations and discourage the occasional practice of too infrequent 
panel meetings or of Geneva^based panel members being reassigned to other 
countnes before the end of the panel proceeding 
Since the request for the establishment of a GATT panel evidences the 
failure of the preceding consultations to resolve the issue and a desire for an 
independent examination of the complaint ‘in the light of the relevant GATT 
proiisions* (standard terms of reference), the requirement in the 1979 
Understanding that panels should conimuc to give the parties ‘adequate 
opportunity to detclop a mutually satisfactory' solution’ should be construed 
m a manner preventing undue delays in the elaboration of the panel report. 
Pending its adoption, the report is still of an advisory nature, anyhow, and m 
no way hinders the disputing panics from agreeing on a settlement of the 
dispute 
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Some opportunjtjes for the defendant country to delay the dispute-settlement 
process are difficult to remove through procedural reforms Due to the consider 
able imbalance m certain GATT obligations (as a result, for instance, of the 
*waiver’ for agncultural trade restnctions of the United States) and to well-known 
divergencies m the interpretation of some GATT rules (such as Articles XI[2], 
XVI, XXI and XXIV), some contracting parties tend to prefer negotiations and 
agreement on more adequate new rules in lieu of quasi-adjudicative panel prcr 
ccdures for the settlement of certain GATT-related trade disputes A 'nght to a 
panel ' has been formally recognized in vanous GATT codes, but not yet explicitly 
by all contracting parties in respect of Article XXIU, even though it seems to have 
been recognized de facto in GATT practice relating to Article XXIII Delays m the 
formation of panels have occurred mostly in complaints against the Umted States 
(such as those relating to the Domestic International Sales Corporation, the Wine 
Equity and Export Expansion Act of 19S4 and the trade embaigo affecting 
Nicaragua) and the European Community (such as those relating to certain tax 
practices in three Community countries, value-added taxes and tanff preferences 
for Mediterranean citrus products) Even new factual infonnation and arguments, 
presented by the defendant party as late as sixteen months after the first panel 
meeting, ’’ may be rejected and ignored by the panel only at the nsk of bai^ we 
debate later re-opened and adoption of the pand report possibly opposed in flie 
GATT Council. Avoidance of delaymg tactics and of ‘abiise of procrtuiw 
depends ulumately on the political will to promote nationd self-interests 
ruLonenlcd cooperation on GATT matters and cannot be completely secured 
through reforms of the dispute-settlement procedures 


Inadequate Panel Reports 

Prior to the 1976 pane! reports on certam tax practices in the 

Belgium. France and the Netherlands pand ^d worW^^®^^ 
Article XXin were almost invanably adopt^ f reports 

without lengthy debates on the report s ^ ,Sl i W an 

Subsidies Code have not (yet) been ado^ ^ United Sates. 

Apart from the 1986 pand report on toe Wu^e Ac^ ^ 
adopuon of which was blocked Committee of the 1983 panel 

Community opposed the adopuon in the Suto ^ e,tports of pasta 

report concemmg the Euk^ ^ tte other above-menuoned 

products, the opposiuon to the the panelists 

l^orts IS cxplamed on grounds of aUegedly inadequate reaso 
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or because of differences of view on the interpretation of the substantive GATT 
rules concenicd From the point of view of GATT dispute-settlement procedures, 
such opposition does not present a problem if it is shared by a 'relevant^ number of 
contracting parties This was the situation tn the case of the three pane] reports 
relating to Belgian, Dutch and French tax practices, the 1981 panel report on 
Spanish reslnctions on the sale of soyabean oil and the 1985 panel report on the 
Community’s tanff preferences for certain Mediterranean citrus products The 
need for adoption of panel reports by the politically responsible GATT body 
provides a legal and political 'filter’ for panel reports and enables the rejection of 
reports which are widely considered as ‘opaque, questionable and incomplete’*^ 
and as inconsistent with previously accepted interpretations of GATT law 
The establishment of a GATT legal office in 1981 has reduced the nsk of panel 
reports overlooking recognized principles of GATT law, treaty inieipretation and 
dispute-settlement procedures But the influence of the GATT legal office is 
limited to the ‘persuasive force* of its legal advice to the panel members who 
remain responsible for the panel proceeding, for the elaboration of the panel report 
and for its presentation to the competent GATT body The 1985 panel report on 
the European Community's tari^ preferences for certain Mediterranean citrus 
products IS illustrative of another problem ‘Creative’ interprctauons, which 
admittedly go beyond past GATT precedents*^ and rely more on factual assess- 
ments of irade-pohcy results (‘practical operaUon of the preferences’, ‘trade 
damage') than on normauve general entena for the assessment of trade-policy 
actions, run the risk of being criticized by GATT contracting parties as being 
inconsistent with the rule-onented GATT concept of ‘nullification or impairment’ 
and as rendering the GATT dispute-settlement proceedings unpredictable* ** 
National and international courts and arbitration bodies proceed from the 
pnnciplc that tribunals may not reach a finding of non bquet on the ground ‘that the 
law is non-cxislcm, or controversial, or uncertain and lacking m claniy'.** The 
lack of non bquer decisions by international courts and arbitration bodies ‘reveals 
c ear support for a rule that international law docs not prohibit a court from 
dKiding a case even if it finds absence or obscurity of pre-existing law’**" The 
panel report on the European Community’s subsidies to exports of wheat 
flour presents one of the very rare exceptions to this international practice due to 
me filling of the panel ‘that it was unable to conclude as to whether the increased 
having “more than an equitable share” in terms of 
Article 10 (of the Subsidies Codcl. m light of the highly artificial levels and 
inM. complexity of developments in the markets, 

uh ^ importance of 

m ill »«’PO‘'sib!c to assess, and, most importanily, the difficulties inherent 
equitable share”' *• Given the merely advisory 
•m A. I mandate to assist the responsible GATT body 

me ruIcH)ncnicd resolution of the dispute through clear panel findings of fact 
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and of law, this refusal to apply GATT rules was criticized by several contracting 
parties as being unwarranted, since it frustrated the nght to a legal examination of 
the complaint by an independent expert body, it was also criticized as being 
tantamount to a 'denial of justice* 

The 1983 panel report on the European Community's subsidies to exports of 
pasta products illustrates still another problem The panel finding that the discon- 
tinuance in 1979 of the I960 United States reservation to Article XVI(4) had 
rendered illegal certain export subsidies came as a surpnse to several contracung 
parties who had accepted the GATT Subsidies Code on the assumption of the 
continued admissibility of these export subsidies Thus even a legally correct panel 
interpretation may fail to provide an acceptable basis for the politically responsible 
GA1T body to resolve the political problem resulting from an apparent misunder- 
standing at the time of the negotiation of a GATT code 

More than half of all complaints under Article XXIII{2), or under the corres- 
ponding provisions of the GATT codes, have related to agricultural trade restn^ 
lions Tariffs, quotas and taxes have been the most frequent targets of complaints 
Apart from the panel report on Spanish restrictions on the sale of soyabean oil, 
these complaints have generally led to a satisfactory settlement of the dispute 
albeit, in the case of the 1976 tax panel reports, only after considerable delay The 
more than ten complaints since 1978 under Article XXtII or under the Subsidies 
Code relating to agncullural subsidies have revealed a lack of consensus on the 
interpretation of GATT subsidy provisions, which has prompted increasing 
controversies over panel reports m this field The more the differences of viw 
over the interpretation of the subsidy rules become entrenched and politicized, the 
more difficult it can become for contracting parties to accept diffenng legal 
interpretations in panel reports in this field 


Delays m ihc Adoption and Implementation 
of Panel Reports 

In the early years of the GATT, the Contracting Parties dwid^ on the ado^on 
of some working-party and panel reports under Article XXII I by maj ^ 
pursuant to Article XXV(4) Since the 1950s, adoption by 
the two disputing parties, has become the customaiy prac 
declaration of 1982, ‘the Contracting Parties 

continue to be the traditional method of resolving “’S^anddiaf'Uut 

.hatobstruetionmthepwcessofdisputesettlementshj^lja^^ 

does not prejudice the provision on decision-matang pnnciple that i» 

Hence majority decisions remain legally jSc 

one^hould be a judge m his own cause advisoiy opinion 

seems to be recognized in all nauonal ‘"S®* that the role of 

was given by the Permanent Court of Intemauonal jn 
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unanimity m the League of Nations had to be construed m a dispute-settlement 
proceeding 'subject to the limitation that the votes cast by representatives of the 
interested Parties do not affect the required unanimity The >\cll-kjiown rule 
that no one can be judge m his own suit holds good.' In view of this, a chairman 
of the GATT Council might, arguably, feel entitled likewise to propose that 
persistent obstruction by the 'losing' party alone to the adoption of a panel report 
docs not affect the 'consensus*. Adoption of panel reports is considered to imply 
that the legal interpretations and conclusions of the panel, including the legal 
obligation *to secure the withdrawal of the measures concerned if these are found 
to be inconsistent with the General Agreement’ , arc given legal force in terms of 
Article XXra(2) 


In GATT disputes under Article XXI1I(2), which could not be resolved through 
the preceding consultations, the average period of lime from the date of the Article 
XXin(2) complaint to the date of the adoption of the report has been ten months 
since 1948, as already mentioned, and it has been about fourteen months since 
1 979 The average time between the date of the Article XXin(2) complaint and the 
date of implementation of the panel findings has been about two years.*’ There 


appear to be only two completed cases relating to rather special circumstances 
(namely, the dairy quotas imposed by the United States Congress in 1951 and the 
United States' sugar restrictions against Nicaragua imposed m 1983) in which the 
defendant country (both times the United States) took no action to implement the 
findings of a report adopted under Article XXra(2). In both cases, however, the 
disputed measures were later brought into conformity with GATT law (by means 
of a GATT waiver granted in 1955 for the American dairy quotas and, arguably, 
by the Amcncan invocation of Article XXI vlj-d-vij Nicaragua) In only one case 
(the Amcncan dairy quotas) was rctaliaioiy' action pursuant to Article XXin(2) 
requested and authonzed. even though apparently not applied The GATT 
ministerial declaration of 1982 includes vanous provisions designed to ensure the 
timely adoption of niUngs or recommendations under Article XXIll, which 'shall 
^ aimed at achieving a satisfactoty settlement of the matter in accordance with 
GA^ obligations’. It also provides for the pcnodic review by the GATT Council 
of the anion taken pursuant to such rulings or recommendations and obliges the 
comraciing part>» concerned to report on ns implementing action. 

If the disputing countries have informed the GATT Council of the settlement of 
their dispute or of the elimination of the disputed trade measure, the Council has 
only -taken note’ of panel reports if the defendant country objected to the adoption 
Of the report (as happened with the 1985 panel reports on the European Com- 
munitj «; prodwtion aids for canned fruit and on discnininatoty Canadian taxes on 
pota coins). This Council practice is understandable in view of the bilateral 
"Tu dispute-settlement proceedings, even though the 

dimension to the dispute, which could warrant adoption of panel reports w,th legal 
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interpretations and clarifications of GATT law of general importance This could 
also contribute to avoiding the present unsatisfactoiy situation of several GATT 
panel reports being published (in one case with mistakes) in private journals, but, 
due to their non-adoption by the competent GATT body, not in generally available 
GATT publications 


IMPROVING DISPUTE-SETTLEMENT PROCEDURES THROUGH 
ANOTHER •UNDERSTANDINO*'> 


Suggestions for changes and improvements in GATT dispute-settlement pro- 
cedures depend on the broader view one has of the hinctions of GATT rules, of 
GATT dispute-settlement mechanisms and of government at laige If one views 
‘the history of civilizauon . as a gradual evolution from a power-onented 
approach towards a nile-oricnted approach’,** and understands the GATT obliga- 
tions for the use of transparent, non-discnminaiory and welfare-increasing policy 
instruments as an extension to the field of foreign trade of the basic pnnciplesof 


democratic constitutionalism,** then one may also be prepared to conclude that the 
GATT legal system serves important ’domestic policy foncuons* for the inaint& 
nance of transparent policy making, non-discrimmation, a welfare-increasing 
division of labour, undistorted competition, limited government and oAer basic 
constitutional principles m the domestic legal system of many GATT coniracung 
parties ** From this perspective, observance of GATT rules for non-discnimna- 
tory trade competiuon contributes to the maximizauon not only of the nah^ 
economic welfare of each contracting party but also of the equal protecUOT of me 
economic freedoms and property rights of their ciuzens, which are the legtf 
prerequisites of voluntary, mutually-beneficial economic transactions ana ot 
welfere-maximizmg division of labour, both within and among . 

By contrast, there is what Andrew Sbonfield described as thcuaditio^^^ 

view that states arc in pracuce bound to seek their ® -i ® 

any international encounter and that an adversary rdmionship 
treaties simply disguise this fact and should, therefore, be i ^ 
narrowest possible way , m order to mmimize the constraints whi y 

national freedom of manoeuvre ** If one subscribes d,sci- 
rather be inclined to consider international trade, “ to 
plmcs, as a ‘zero sum game’ in which ‘what « 8^"^ ^ 

away from somebody else% to quote J.B piueediBW 

under Louts XIV From this perspective, 

may be conceived as a threat to the national non-transparent, 

bureaucratic discrttion of using trade-polior {jt of pwteettonist 

discriminatoiy and mutually impoverishing way for the benefit p 


interests 
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Most of the perceived problems of GATT dispute-settlement procedures have 
arisen in proceedings relating to agricultural trade and involving the United States 
and/or the European Community The scope for procedural improvements 
designed to lessen these problems depends, therefore, on the positions of these 
two trading powers 

Since the inception of the GATT, and also of the IMF Agreement, the United 
States has tended to perceive the GATT and the IMF Agreement as a means of 
using justiciable mtcmational rules to constrain discretionary executive powers 
and 'to protect governments in the exercise of their sovereign powers against the 
pressure of interest groups which want these powers exercised to their own 
benefit’ Hence the United States, as well as many other GATT contracting 
parlies, expects GATT dispute-settlement proceedings to produce equally binding 
adjudicative findings on nghts and duties under the GATT, notwithstanding the 
simultaneous American insistence on its ‘sovereign power' to disregard GATT 
obligations and GATT panel findings 

By contrast, the European Community has tended to perceive GATT legal 
disciplines for non-discnminaiory trade competition rather as a potential threat to 
the Community’s preferential arrangements with more than 100 counincs. to us 
systematic import protection and export subsidies for agncultural products and to 
the Treaty of Rome's delegation of exclusive discrctionaty trade-policy powers to 
the Community executives (Article 1 13) Since the Community's Court of Justice 
has recognized that GATT law is legally binding on the Community as an ‘integral 
part of the Community legal system', with legal precedence over ‘secondary’ 
Community law, the Community's executives do not have the ‘sovereign power’ 
under Community law to ignore GATT obligations deliberately. Hence, due to 
their different atutude towards several substantive GATT obligations and to their 
more stnngcm internal legal constraints icsuUing from GATT law. the Com- 
munity’s executives are more reluctant to accept adjudicative interpretations of 
their GATT obligations and, thereby, also of their common commercial-policy 
powers 


Litigation m the GATT for ensunng ‘reciprocity' . ‘fair trade’ and avoidance of 
real trade w arfare is a domestic political necessity for the United Stales executive, 
prescribed by Section 301 of the Trade Act of 1974 and politically imperative for 
ocmonstrating to Congress the executive’s active enforcement of American 
nghis On the other hand, avoidance of GATT dispute-settlement findings against 
the European Community’s preferential and agricultural trade policies may be 
pewivcd as a political need by the Community executives, necessary for the 
iJcncciion of conflicLs not only in the GATT but, above all. wiihin the Com- 
mumt), Tlic Communuy’s traditional preference for a ‘diplomatic' rather than 
ajjudicatisc scniemcni of GATT disputes over ‘polmcally sensitive’ trade 
.ImT T ? »pculmral, steel and textile products) appears to rcfiecf less an 

-legal atntudc than a (rightly or wrongly) perceived political need resulting 
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from the much more stringent legal posiuon of GATT law within the Commaniiv 
c^par^ with most other GATT contracting parties (including the 

Given this traditional opposiUon by the European Community, and to a lesser 
extent by Japan, to proposals for establishing a ‘GATT tribunal’ or for otherwise 
strengthening the adjudicative features of the GATT dijqjute-settlement pro- 
ccdures, the most realistic objective of ‘ncgoUations to improve and 
strengthen the rules and the procedures of the dispute-settlemeni process’, envis- 
aged in the ministenal declaration on the Uruguay Round negotiations might be 
another understanding by the Contracting Parties recording agreed clarifications 
and improvements of the existing procedures The ‘evolutionaiy approach’ of an 
understanding, codifying and clanfymg practices that have gradually evolved and 
proven useful in GATT dispute-settlement proceedings, offers various advantages 
compared with an alternative ‘legislative approach* aimed at negotiating a new 
international agreement on GATT dispute settlement* 

(a) The focus would be on ‘real problems’ that have actually emerged in 
past GATT practice m the field of dispute settlement* 

(b) Due regard to the customary GATT practice m dealing with such 
problems could contribute to avoiding politicized discussions on abstract 
legal questions (such as a ‘right to a panel*, ‘automatic adoption’ of panel 
reports, avoidance of ‘wrong cases’ and special-and-more-favourable 
treatment of developing countnes in GATT dispute-settlement proceedings) 

(c) The nsk of a possible weakening of the existing procedures as a result 
of newly negotiated, but possibly over-ambitious and ineffective, reforms 
could be reduced 

(d) The common understanding, normative force and precedent-creating 
effects of the established procedures could be strengthened 

(e) And political attention should not be diverted from the fact, empha- 
sized already in the GATT mimstenaJ declaration of 1982, that a ‘more 
effective use of the existing mechanism ’ and improvements in the substantive 
legal firamework of the GATT arc more important for the strengthening of the 
GATT dispute-settlement system than any further ‘tinkenng’ with real or 
imaginary deficiencies in the present dispute-settlement procedures 
GATT practice relating to dispute settlement has considerably evolved since the 

. , .7 
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m the Fidd of Dispute Settlement While diene are no simple procedural solutions 
many of the practical difficulties m GATT di^te-setdemeni proceedmgs.^^K 
from differing inteipretations of substantive GATT rules (such as Article Xi» • 

XXI and XXIV) and ‘lack of political wiU’ to implement certam panel flings ii» 
field, a number of procedure issues might usefully be addressed aiw 


precision m a new Understanding or a 
Practice of the GATT in the Field of Dispute Settlement 
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(a) The formal recognition in vanous GATT codes (such as Article 18 of 
the Subsidies Code) of a legal n^t to the establishment of a panel could be 
extended to all Article XXm disputes in accordance with the standing GATT 
practice, recognized already in the 1979 Understanding, that the Contracting 
Parties have always established a panel on request pursuant to Article 
XXm(2). 

(b) The occasional shortage of suitable panelists, inter aha due to the 
Amencan or European nauonality of qualified panelists in disputes relating to 
the United States and/or the European Commumty or to Geneva-based 
diplomats being reassigned to other countnes before they can acquire much 
GATT experience, could be overcome and the ‘professionalization' of panels 
could be promoted by making permanent the ‘roster of non-govcmmental 
panelists' wluch was established in 1985 on a tnal basis for a period of one 
year, 

(c) Delays and potential obstruction due to the defendant country's insist- 
ence on ‘special terms of reference* could be avoided by formal recognition 
of a nght of the complaining country to the use of the standard terms of 
reference, unless both parties agree on special terms of reference within a 
fixed period of time, or of a right of the Chairman of the GATT Council to 
decide on the terms of reference after consultations with the two disputing 
parUes, 

(d) Since Article XXni(2) complaints can be submitted only after the 
failure of prior consultations to resolve the dispute, an additional mediation 
or conciliation requirement could result in unduly prolonging the disputc- 
^tUement process (as illustrated by the cumbersome mandatory conciliation 
phase pursuant to Article 17 of the GATT Subsidies Code) Hence mediation 
and conciliation should remain separated from the panel process and should 
not be made mandatoiy The relationship between Article XXHI and the 
special dispuic'scltlcmcnt procedures of the GATT codes could be clanfied 
and made more uniform (as regards, for instance, the requirement set out m 
some codes to ‘complete the dispute-settlement procedures under this Agree- 
ment before availing themselves of any rights which they have under the 
GATT, including invoking Article XXHI thereof) 

(c) The lime limns for establishing panels and determining their terms of 
reference and composition and for completing the panel work could be 
^ificd and Ughlcncd, witii the possibility of extensions subject to approval 
e Chairman of the GATT Council and of disincentives in case of 
non-obscrvancc of the time limits GATT contracting parties could be 
requested not to reassign to other countnes Geneva-based diplomats scrvinc 

panelists before the end of the panel proceeding. 

(f) The legal function of panels ‘to examine the matter m the light of the 
relevant provisions of the General Agrecmcnf could be more clearlj sepa- 
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rated from their additional function set out in the 1979 Understanding to 
‘consult regularly with the parties to the dispute and give them adequate 
opportunity to develop a mutually satisfactory solution', for example by 
entrusting the latter function to the chairman of the panel only and by 
stipulating that completion of the panel report shall not be delayed by su^ 
consultations It could also be specifled that panel recommendations for the 
settlement of disputes must be in conformity with the GATT obligations of 
contracting parties unless the panels have been specifically authorized to 
submit other compromise solutions 

(g) Elaboration of an ‘agreed descnption of the customary working pro- 
cedures of panels’ could relieve panels of the present requirement to 'setup 
their own working procedures' and thereby contnbute to the shortening and 
uniformity of panel proceedings 

(h) The legal consistency of panel reports could be promoted by formal 
recognition of the practice evolved since the establishment of the l^al 
Office of the GATT Secretariat that the Legal Adviser to the GATT Director- 
General must advise the panel on all legal aspects of the dispute and must 


participate in all panel meetings 

(i) The already-existing possibility for the disputmg parties to agree to 
binding arbitration (for example, pnor acceptance of panel findings as legally 
binding without the need for Council approval) or to request a legal opinion 
by the GATT Director-General could be explicitly confirmed and 


encouraged 

0) Following the salutaty evolution in the early 1950s from wotlang 
parties (includmg the disputing parties) to panels, a comparable rccogmUOT 
of the elementary legal principle that no one should be a judp in his oto 
could help to overcome the recent problem of ‘blockage m the 
Council of the adopuon of a panel report by the ‘losing’ party The 
risks for the excluded parbes to the dispute virould •’f 
objecuons to the panel report would m all hkeldjood be 
contracting parues GATT practice indicates also that t e » 
measures in case of disregard of panel findings is small and cannot be avoio 
by ‘blockage’ of a report’s adoption 

(k) Review of the implementation of panel reports, JgaTT 

action taken by the disputmg parties, could be ^g,n,ng party) 

Councilmeetmgsfmdepeu^ntof explicit t^^sby^ 

or could be made the task of a special GATT worKing pan, 

responsibility of the GATT Council He-restnction 

(l) Provision could be made for the ^ non-adopted 

of iLd reports unless the GATT Council decides to keep non 

reports restneted to government use 


Inrcmanonal Dispute Settlement 

GATT DISPUTE^SETTLEMENT PROCEDURES 


SI 


267 


STRENGTHENING JUDICIAL REVIEW AT DOMESTIC LEVEL'J 

During the negotiations on the Havana Charter for an International Trade 
Organization, whose trade-policy provisions were later incorporated into the 
General Agreement , it was agreed that the legal obligations should be as precise as 
possible and justiciable in the International Court of Justice At the same time, the 
political imperatives of 'pragmatism* were taken into account by a large number of 
'escape clauses', permitting the withdrawal of concessions and unilateral 
safeguard measures subject to various substantive and procedural requirements, 
such as ‘to maintain a general level of reciprocal and mutually advantageous 
concessions not less favourable to trade than that provided for in Uiis Agreement* 
(Article XXVni[21) The provision in Article 96 of the Havana Charter for 
advisory opinions on legal questions by the Imemational Court of Justice was not 
taken over into the General Agreement, due inter aha to a widespread distrust then 
among the diplomats of lawyers and the pronounced British preference for men of 
‘sound economic judgment* capable of appraising ‘economic facts* Yet since 
the 1940s, GATT law and many international trade issues have evolved into such 
complex matters, making xl questionable whether traditional diplomatic pro- 
cedures arc stiU an adequate means for settling comprehensive trade disputes and 
making u questionable, too, whether diplomats temporarily based m Geneva can 
still acquire within a few years the knowledge of GATT law and GATT practice 
necessary for them to serve as effective panel members. 

Thus there have been an increasing number of proposals over the past years for 
a separate international agreement establishing an international judicial body with 
junsdiaion over specified intcr-govemmental trade disputes, ” for authorizing the 
GAW to commence dispute-settlement proceedings on its own initiative.’* for 
advisory opinions by the International Court of Justice or by an independent 
Advocate-General on GATT legal disputes"’ or for enabling pnvatc access to 
tnicroational GATT disputc-scttlcmicnt procedures (similar perhaps to the 1965 
Convention establishing the Imemational Center for the Settlement of Investment 
Disputes administered by the World Bank) ’’ 

It IS true that an international tnbunal serving as a neutral arbiter for the 
nilc-oncmcd, rather than powcr-oncnied, settlement of international trade dis- 
puic^ could contribute to creating the international equivalent of a ‘government of 
^w-s, not men , for the trading system European Communitv law reflects most 
1 1 ? 1 A and the underlying economic and legal insight that 

upcral ^dc and the rule of law among states are no less advantageous than within 
^ principles of democratic constitutions — 

cna? the rate of law. limited delegation of government pov, ers, judicial review, 
protection of freedoms and propcrtj rights — can be 
mcrcasmglj important foreign-trade sectors of 
ai economics b> international legal disciplines based on the GATT, But 
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apart from the above-mentioned opposition by the European Community and 
Japan against 'transforming the GATT into a tribunal' , other countries also appear 
to be reluctant to yield powers of binding adjudication and enforcement to an 
international tribunal removed from democratic control and without direct citizen 
access 

If the economic proposition is true that trade restnctions are essentially 
redistribution of income among domestic groups by means of taxing and regulat- 
ing individual freedoms and property nghts in a very costly and often surreptitious 
manner reducing national economic welfare, then the availabili^ of judicial 
review at domestic level could prove to be more important, and politically more 
acceptable, than judicial review at international level A major legal function of 
GATT law is to place precise and justiciable legal constraints on the powers of 
governments to tax and regulate the foreign-trade transactions of their citizens 
and, thereby, to protect the decentralized decision-making processes of traders, 
producers and consumers from non-transparent, discriminatory and welCare- 
reduemg trade distortions Accordingly, a stronger enforcement of GATT rules 
might be achieved most effectively by their agreed incorporation in domestic legal 
systems, enabling private economic agents themselves to invoke precise and 
unconditional GATT obligations in domestic courts against illegal trade 


restrictions , , . 

Article X(3)(b) of the GATT commits ‘each contracting party [to] maintain 
judicial, arbitral or administrative tribunals or procedures for the puipiMe, inter 
a/ia, of the prompt review and correction of administrative action lelatmg to 
customs matters’ The practical experience with domestic judicial review of su^ 
customs matteis and antt-dumpmg and countervailing-duty a^^s^ » 
confirm that the real effectiveness of many GATT rules, or of 
obligations under the Treaty of Rome, depends to a large exttmt ^ 

and on judicial review by domestic courts ” International trade conflicts asasUy 

onginate from and reflect domestic conflicts betweM, .rtenst in a 

on the one side, the national economic, political and legal 
transparent, non-discnrmnatoiy and welfare-increasmg conduct 
policy in comphance with GATT law and, ftir income 

on the other side, protectiomst pressures fiom 
redistribution through non-transparent and dismnunato^ ttansparent. non- 
From this perspecuve. GATT legal disciplines 

discriminatory and least-distortive polity consUtu- 

words. as a ‘second line of constitution^ discussion’), 

tional principles, such as transparent policy ^n . j^icial review 

lirmted government, non-disctiminatory orooery nghts If the ultimate 

and equal protection of individual freedoms ®'^ ^^^(o^narlcet access and 
fiinctton of the GATT legal disciplines nghts m a way 

for trade competiuon is to protect equal freedoms amt prop® y -e- 
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maximizing the national gams from trade, then the domestic courts (such as the 
Court of Iniemaiional Trade in the United States and the Court of Justice of the 
European Community) appear to be more suitable agencies for judicial review of 
foreign trade restrictions than international tnbunals And if the mam weakness 
of the ‘crumbling international trading system* consists in the non-obscrvancc 
of baste GATT rules by insufficiently constrained executives, then a more 
effective domestic judicial review of executive trade rcstnctions could be of 
importance not only for rendering Articles X(3), XIX and XXllI more effective 
but also for the achievement of the broader objectives of the Uruguay Round 
negotiations 

Is it Utopian to assume that those governments and private ‘rent seekers* which 
collude m circumventing GATT legal disciplines may be prepared to accept — for 
example, as part of a GATT safeguard code, elaborating Article XIX (the 
GATT’s mam escape clause) — more stringent legal disciplines for, and domestic 
judicial review of, their own ‘grey area’ trade measures^ The histoncal example 
of the GATT codes shows that governments may actually consider it to be in their 
own sclf-intcrest to use inter-governmcntal agreements for correcting deficiencies 
in their domestic dccision-making processes Collectively, as a son of inter- 
gov emmcnial cancl against protectionist pressure groups, they can better resist 
the domestic pressures from import-competing producers Inter-govcmmental 
agreements on tradc-hberalizing measures are less exposed to domestic pressures 
than unilateral government decisions at national level And the reciprocal opening 
of market access mobilizes additional political support for trade liberalization 
from expon industncs The incorporation of GATT codes in the domestic 
foreign-trade Jaws of major GATT contracting panics has made some of these 
additional GATT legal disciplines justiciable by domestic courts’* and, thereby, 
lias enabled domestic traders and consumers to protect more effectively ihcir 
individual nghts and self-interests m transparent policy making and in non- 
discriminaiory trade competition 

Making protectionist violations of GATT rules (such as discriminatoiy import 
or export restraints m violation of Articles XI and XIII) contestable m domestic 
courts would also reduce the incentives for protectionist ‘rent seeking’ and 
mcrca«c the risks of ‘grey area' trade measures outside the rule of law This could 
tunher dc-potitici7c the protectionist producer bias in the making of trade policj* 
and increase the real ability of polic> makers to pursue transparent, non- 
divcrtminaior\ and w'clfarc-mcrcasmg trade policies ^ncfiting the majority of 
their electorate Similar to the custom^-unton law of the European Community, 
vhich is dirccll> enforceable by Communit) citizens m domestic courts against 
pmtcciiomst trade restrictions of their own governments, domestic jusliciabihly 
of precise and unconditional GATT legal disciplines for transparent and non- 
<JwcriminatOTy tradc-pohej making would contribute to the prevention and 
Fe<olmion of trade conflicts within countries and, thereby, also among countries 
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Recognition of the domesu'c-polKy functions of international coainutmaa-, fr- 
the use of transparent, non-discriminatoiy and welfare-increasing polin 
inents, and of the pnmanly domestic nature of most 'imemationalSreS’ 
A streng*emng of the domestic dispme-ssi; 

p^urKofGATTcontractmgpaniescouldbeamoreimpottan^bje^^ 

Ureguay Round neptiations than additional improvements m the mtemaS 
- disfwte-settlement procedures The basic constitutional function or 

mdej^ndentdomesticcouitsistoensuretheconsistentapplicationofthelavianato 

constrain abuses of power and of the many ‘asymmetnes’ in domestic political anj 
«onomic processes Non-transparent, disciiminatory and mutually impoieiislifcE 
grey area trade measures, and the international trade conflicts generated thei& 
from, are signs of ‘constitutional feilure’ in the foreign-trade sectors of natoal 
economies Government decisions to subsidize and protect selected prodncasbj 
taxing and restraining domestic consumers and traders throu^ welfere-iedacns 
import restrictions should be taken in a transparent, non-discnininatoiy and 
politically accountable manner. They should be subject to the same constitudoasl 
guarantees of ‘due process’ and judicial review as other, more effident and mux 
effective instruments of taxation and regulation Smce the self-imposed GATT 
legal obligations for the public choice of transparent and least-distortive insini- 

m^nfc nf ar___ ^ . ... 


functionally equivalent to constitutional rules, their justiciabili^ by domesb" 
courte would strengthen not only theobservanceof GATTlawbut also tfaedomssiic 
constitutional systems of Western democracies at large 


1 The first quotation is from Jos^h Gold ^Komes on Legal Problems of ImeriEQacJ 
Organizations', in his t^gal and tnstttuttanal Aspects ofthelntentattonal Monetary ^sieri. Vo'isnt 
U (Washington International Monetao Fund. 1984) p 860 The second quotation is fnm *EEC 
Production Aids Granted on Canned Frail and Dried Grapes Rqxin by the Panel Docnass: 
L/5778, GATT Secretariat, Geneva. 1985, p 21 This npan has not been adopted 

2 The views expressed m this article are stncdypeisonal Helpfii! comments an eadisrdfsA 
from Ake Linddn and Fneder Roessler colleagues In the Legal Office of the Secreianst of ce 
(jeneral Agreement on Tanffs and Trade (GATT), are graiefiiUy acknowledged The attrfe, 
completed early in 1987, is to appear m a collection of essays to be published b) Macnunaa Piess n 
London as Hugh Coiiiet and GtiiHermo de la Dehesa (eds) The European Conunanuy ardux 
Umguap Eound ^egottaitons 

3 &nator Eqgene D Millikin, in the United States Congress, Senate Finance Coning 
Hearings on the GATT in 195 ! (p 92), cited in John H Jackson, Winid Trade and the lavtgvAT* 
(Indianapolis, Kansas City and New Yoric. Bobbs*MerrilI, 1969) p ^h 

4 Pierre Bescatore, fonnerly a Judge in the Court of Justice of theJEuropean Commocm. m 
introduction to Meinhaid Hilf. Francis Jacobs and Emst-Ulnch Petersmann (eds). The Duopes" 
Ctmntumty and the GATT (Deventer. IGuwer, 1986) p xv 

5 Herbert Feis, a former economic adviser to the State Department, ™ 

Jackson, World Trade and the Law of GATT, op at , p Mt ^ ^ 

6 Comment by Sir Enc Wyndham White, the first Director“CeneraI of the (JATT, on 
GATT obligahons. Cited in ibid p 19] 
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7 Jaclson, 'The Jurisprudence of Intemaiional Trade the DISC Ca«c m GATT « Amencan 
Senmttl of International Lav,, Washington, October 1978, pp 747'*48 

8 Richard N Gardner, In Fursuit of World Order (New York Praeger 1964) p 14$ 

9 Sec for example, Jacksrm, 'The Puzzle of GATT', Journal of World Trade La\\ , Geneva, 
March 1967, p 131, and Robert B Hudcc, "The GATT Legal System a Diplomat's Junsptudence*, 
Journal of World Trade Imh , September 1970, p 6 IS 

Also see Olivier Long, law and its Limirnnons m the GATT Multilateral Trade System 
(Dordrecht Mamnus Nijhoff, 1985), in which the former GATT Director-General wntes that 
GATT law is 'a subjca matter difficult to grasp in all its implications by those not involved with it on 
a day-io-da> basis' 

10 Hudec. 'The GATT Legal System a Diplomat's Junsprudcnce' loc at 

11 Jackson, 'The Junsprudcnce of Imemattonal Trade', he ar , p 748 

12 William N Wdker, 'Pnvate Initiative to Thwart the Trade in Counterfeit Goods', The World 
Eeonom\, London, March 1981. p 31 Mr Walker was Deputy Special Representative for Trade 
Negotiations in the United States Administration in 1975-77 

13 See Preparatory Committee of the United Nations Conference on Trade and Bmplov'ment, 
Document EPCT/B/lW/33, United Nations, Geneva, 26 June 1947. p 42 

^ 14 For a useful compilation of aH international dispute-settlement provisions and procedures, sec 
Kann Oelters-Frahm and Norben WOhIcr, Dispute Settlement tn Public Internationa! Law, Texts 
and Maicnals (Berlin. Heidelberg, New York and Tokyo Springer, 1984) 

15 For a comparative analysis of the dispute-settlement procedures of intemational economic 
organizations, sec for example Pieter van Dijk (ed ) Supervisory Mechanisms tn Intcnutuonal 
Economic Or^antTations (Antwerp, Boston, Frankfurt and London Kluwer, 1984) 

16 Among the more than 100 IMF publications by the former General Counsel at the IMF, sec 
for cxampleGold, The Fund Agreement in the Courts^ published by the International Monciaiy Ptind 
in three volumes. 1962, 1982 and 1986 On the interpretation and application of European 
Communi^ law in the courts, sec the commcntaiy on the Treaty of Rome ^iied by members of the 
European Comnnimty's legal service, Hans von dcr Groeben, Hans von Boeck JochcnThiesmg and 
Gaus-Dieter Bilermann (cds), fCommentar sum EWG-Venrag, second edition (Baden-Baden 
Nomas. 1983), in two volumes 


17 See, for example, the discussion of the penincni 'GATT case law’ of the courts m the United 
Slates and the European Community in the comnbutions of Meinhard Hilf. Robert E Hudec. Marc 
Marescau and Hrasi-Ulnch Pcicrsmann in Hilf, Jacobs and Petersmann (cds), op, at , pp 58-59 
l»Yr seq . 157-58, 173 rt seq , 196 et seq and 237 et seq 

Aerrcmcnr iw Tariffs and Trade Basic Instruments cutd SfUeted Documents, 
Supplement (Geneva GATT Secrctanat, 1980) p 201 , hereafter cited as BISD 
whenever refemng to the contracting parties aamg jointly, n is GATT practice to use the words 
^iracimp parties' m capitals as required by Article XXV<1) In this article, however, initial 
"to referring to the contracting panics as a whole 

t J 1 legal evolution of the GATT s>stcm since the drafting of the General Agrccmem. sec 

me KKKc-lcaf publtcaiion prepared b> the author, GATT Analy^ueal Index Notes on the Draftine 
Apptoion of the of the General Agreement (Geneva GATT Sccieianat 

example, Denjs Simon L mterptitatmn judieatre des traiter d'organisations 
(Pans A Pedone 1981) and Ian Sinclair, The VTcnna Comenuon on the Lm of 
<cwnd cdtiion (Manchester Manchester Umversit> Press, 1984) 

bAL 4 1 ^ Mam, fnrrrTMitiimnf Procedural Aspecti tjhc Maeat 

»^ttn and London Mamnus Nijhoff, 1980) ^ 

^Stshtion and Uberry Volume I (London- Routicdgc A Kcgan Paul, 
GaWkIvVI!™ i* to be no accidem that almost all s>stcnutic textbooks on the 
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should not need to be emphasized, but unfortunately has to be, that, however complicated, the 
arrangement [that is to say, the GATT] is nevertheless a legally binding one ' This quotation is taken 
from Edmond McGovern, 'Dispute Seulemcnt in the GATT Adjudication or Negotiation?’, ui Hiif, 
Jacobs and Petersmann (cds), op at , p 75 

25 For a critical review of the 'GATT case law* of the Court of Justice, sec Petersmann, 
'Application of GATT by the Court of Justice of the European Communities', Common AfartoLnv 
Review, The Hague, October 1983, pp 397 and 424-37 The quotations m the text are from Judge 
Ulrich Evcrltng, 'The Law of the Eternal Economic Relations of the European Community*, m 
Hilf, Jacobs and Petersmann (cds), op at , pp 85 and 97 In both GATT law and IMF law, the 
breach of an obligation by one member does not entitle other members to retaliate unilaterally againsi 
the violator by disregarding Ihcir GATT or IMF obligations, only a very few provisions, which have 
been used rarely in GATT practice since 1948 (for example. Articles XIX[3] and XXVIUIJI), 
authorize resort to self-help subject to specified procedures and substantive criteria 

26 The mcrcantflist perception of the GATT legal disciplines for non discnramatoiy trade 
competition as a 'threat* to the freedom of action of the European Commumty, rather than as a 
scif-imposed legal restraint of the discretionary commercial-policy powers of the Communiiy m 
order to promote transparent, non-discnmmatory and welfare-increasing trade-policy making, 
seems to be shared also in the Commission which is 'very pleased with the Court's views* on the 
GATT and has never invoked the Article 169 procedures (non-fulfilment of Treaty obligations, 
including GATT obligations recognized to be binding on the Commumty) against Ae inciea^ 
number of discnminatoiy ‘grey area’ trade restrictions inconsistent with GATT law (for examije, 
bilateral 'voluntary* export restraints) See Ehlcnnann. 'Application of Rules m Oie 
European Community', in Hilf, Jacobs and Petersmann (cds). op at , PP 127, 135 and 

27 For details, see Hudcc, 77ie GATTUgat System and WoHd Trade Diplomacy (New York 

** Committee onl^inance. Senate Report No 93-1298, 93rd Congress, 2nd Session. 

*^ 9 ’ Sec E/SD, 26ih Supplement (1980), pp 210 etseq , 29th Supplement (1983), pp \ldseq . 
and 31st Supplement (1985), pp 9 and 10 

30 Sec BiSD, 33rd Supplement (1987), p 25 ^ , j m at , 

31 rorchronological and coiimry lists oflhcscdispulcs. are the 

under Anicle XXIII These lists do not include GATT 

was not explicitly invoked or where consultations were held under Ailicle XXlIl(i) w« 

34 R/5D, 24th Supplement (1978), p 134 

35 /l/SD,26lh Supplement (1980), p 216 aMinsl Norway 

36 Sec, for msiancc, the succcssfiil complaints in 1978 by Hong ^ 
27thSuppIemenl!l98Il.p n9) and in 1979 by Chile against the 
Supplement, p 98) against discnminatoiy import restrictions imposed aft 

developing countries to accept ‘vduntary* ^^rtjrcstraints ^ . of the GAH Ugai 

37 See, for example, Fnedcr Rocssicr, TTie Scope. Umits and F 

System', The World Economy, September I9W, pp , Community Uw*,inH>J^» 

38 Foranexplanationoflhis point, see Jan Tumlir, GATT Rules and 

Jacobs and Petersmann (eds). op at . pp “ « «? ,„emttto«al Manim 

39 This quotation is taken from J K Horscricld (eo ), 

/WWPW, Volume III (Washington International MoneaiyPu^.lW Pj ^ ,,„d 

' « Xhasbeenemphasized mTbmlir/t^TTRul^andCo^ 

14 For an elaboration of this argumeni. see Petersmann torttmHoaa' 
&oiiomirfi.iv(Fribourg Fribourg University Press, 1988) 
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41 For a sune> of ihc GATT praciicc relating to *non-Molaiion complaints' since the Chilean 
complaint in 1950 against certain Australian subsidies , see the G^7T ^nahricnf fndex op ca , 
under Article XXIII 

42 See BfSD, 7th Supplement (1959). pp 52 and 53 (paras 19 and 23) 

43 See BtSD, 23rd Supplement (1977) pp 125, 135 and 145 

44 Volume 252 of the judgments of the United Sutes Supreme Coun, 1920, p 416 

45 See, for instance, the 1985 panel report on 'EEC Production Aids Granted on Canned Fruit 
and Dned Grapes', op at , which accords with various prcMous panel reports ’The Panel was of 
the view that it was not necessary to establish statistical evidence of trade damage in order to make a 
finding of nulUrication and impairment under Article XXHl BeneSits accruing from bound tanCf 
concessions under Article 11 also encompass future trading opportunities Consequently, complaints 
b\ contracting parties regarding nullification and impairmcni should be admissible even if there was 
not vet statistical evidence of trade damage 

46 The formal title of the Subsidies Code is the Agreement on Interpretation and Application of 
Articles VI, XVI and XXIII of the General Agreement on TanfTs and Trade 

47 See BtSD, 12th Supplement (1964), p 65 

48 BISD, 29th Supplement (1983), pp 13-14 This rather positive evaluation of the GATT 
di^puic-sculemeni procedures seems to be shared by most observers of GATT law See, for 
example, Jackson, ‘GATT as an Instrument for the Settlement of Trade Disputes*, Proceedings of 
thf Amennat Soaet\ of Intemaitonal Law (Washington American Socic^ of International Law, 
1967) p 155 'The costs of the GATT procedure for dispute settlement are probably as minimal as 
any known procedure of dispute settlement between nations in the world today, and the returns and 
values achieved from the GATT procedure are considerably higher than most, if not all, of the other 
dispute settlement procedures * 

49 fi/5D, 3UlSupplcnKnl(l98S), p 9 

50 See /?evieH» of the Effeatveness of Trade Dispute Sentement under the GATT and the Tokyo 
Round Agreements (Washington United Stales International Trade Commission. 19S5) pn 57 

anH Sa ' 


51 Sec ‘EEC Producuon Aids Granted on Canned Frau and Dried Grapes*, ryi cif , p 12 
^ Council Minutes. Document OM/154, GATT Secretariat. Geneva. 1982 and 
BISD 28th Supplement (1982), p 1 14 

53 See Jackson. 'The lizzie of GATT*, he at , p 764 

54 See Document L/5776, GATT Secretanai, Geneva, 1985, para 4(35) This psnei repon has 
not been adopted 

55 On the risks of using GATT dispute-settlcmeni procedures for legislative purposes or for 

explicitly requested by the disputing parties, see 

™ the remarks in Gold. 'Keynes on Ugal Problems of International Organizations' he at 

V Hcrsch I^icrpacht. 'Some Observations on the Prohibition of "Non Liquet" and the 

ManmusNijhoff. I958)p 199 Sccalso 
1 oKciri'# de jugcr, sous prdiexte du silence, dc 

scuratf 00 de 1 msufrisancc dc la loi. pourra poursuiv i comme coupahle de dim dc justice ‘ 

l^on Liquet and the Function of Law m the Imcmntional Community* , British 
(London Stevens. 1959) pp 124 and 15*> 

^0 «« *«*0Ptcd 

Permanent Coun of Inicmational Justice, Senes B No 12. 21 November 1925 pp 31 and 


BtSD 26th Suppicmeni (19801 p 216 

*»/7>«rfr Dispute Sritltmert under the GATT and the Tdbo 

Jnmpnidcnce of Im*rmt,onal Trade CmK end Bentfiis of 
4^ Slates , Sftchigan Ul^ Jfrt rw, Ann Arbor, April 1984. pp i570 
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64 See, forexample, HeinzHauser *DonKSticPo1ic> Foundzlion and Domestic Polin FbxtKc 

of Inicmaciona] Txade Rules' iussemnrtsdu^ Zunch, September 39S6, pp lll-^ Ross^ 
"The Consutuuona] Function of International Econonhc Aussenwinsdu^^ Sereiaber 19S5 

pp 467-74 and Petersmaim, 'Trade Policy as a Consthuuonal Problem On the “Domestic P{)!l 17 \ 
Functions" of Inicmauona! Trade Rules' MitfsoiHiiTjcfc?/?, September 19S6 pp -S05-39 

65 Andrcvk Shonfield (ed ), Iraenumora! Eamtrmc Relajo^ of the Western World ]9S9 J97} 
(London Oxford Um%ersit\ Press for the Ro>al Insuniie of Iniernauonal Affairs 1976) p 101 

65 Tunilir 'Strong and Weak Elements m the Concqit of European Imegiaucm 13 Irrz 
Machlup Gerhard FeU and Hubeitus MOlIer-Groeling (e^), Rejleaions on a Trodded Xierk 
Eca^arr^ Ess^ 5 in Honour ofHeihertGiersch (London Macmillan, for the Trade PolinPcs-j^ 
Centre/l983} pp 29 and 47, and Peteismann, 'InieniatiDnal and ^ropean Foreign Trade lav 
Cortr-on Market Row, Sqsember 1985 pp 441 and 458-59 
67 SecEhlermann 'Application ofGATT Rules in the European Commurutv', /nr cn d 135 
'It is eas) enough to assume direct effect lof GATT lau] uhere the legislator can m fMexdDder 
not iiear3\ so e^ where such effect 15 constinmonally laid down — which is of course die casenth: 
CoIPmunl^ , as opposed to the United Stetes ' See alsoHudec, 'Legal Issues inUS-ECTraaePoh:! 
GATT Litigation I960- 1985‘, in Robert E Baldwin, Carl Hamilton and Andre Sapirfcds) issassn- 
US-EC Trade Relations (Cbcago Ura\ersit> of Chicago Press, for the Nafimiai Barera o' 
Economic Research forthraming) where it is nghlly noted that die Coramunitv's iffemsl pwws 
arc irorc exposed to charges of legal irregulanQ than is tiue of most other GATT men^eis 
InternaiiDna! {^ligations tend to ha\ e greater legal effects iniernalli and once sudi oiteiioas re 
found applicable It IS much more difficult for Communitj organs to change them 'See also Roess'er 
'L'Amtude des Etats-Ums ct de la CEE de\ani le Dioiidu GATT . rn Jacoues Bonmnei (ei), to 
Relasvms Comnurau*i Europeenne^Erats^Unis (jpans Edition Economica, 1987) pp 43<srcj 
6S Article 2(KI 1) of ihe 1979 Agreement on Implementation of Aitide vn of die Geaerf 
AfireemcM (the Customs Valuation Code) Similar exhausuon of remed> nsquiremeift S*! 

f(^ m Amde 14{23)ofthe 1979 Agreement on TechmcalBamerstoTiadeaiidinAnidcKfia 

1979 A&reemem on Implemen'iauon of Article M of the (jeneral Agreeing ( me 

dumpingCode) Soi The Texts of the ToJ^yoRojrdAsreerrenoiCtntyz GATTSeCTSSanEl 1 . 


^69 See Prenaraion Committee of the United Nations Conference on Trade and En^iStnnjca 
Document EPCT C 6 V 77, United Nations, Geneva 1947 
TO See, for example, Jackson, Gmcrnmenial Disputes in 
Proposal m the Context of GATT , Jourral of World Trade to«*. Januaiy* 1^, ^ 

« Proposal for Trade R^orm. R^rt of the 
Co-nnuPes of the Allantic Council (Washingtoa Aflantic Council 
of H and Trade, a Pn^satfor lastimiioaal Stfom a Report of *e Pw1 ™ 

Police and InsnnidonsfWushinston Amencan Sone^ oflmenianonauw. i» ) 

Tl ' See GdTTWaa. op or . pp 52 and 53. and -Vinam F«--= 

Mulnlalendam- Cm ike Korld Tredirg System be Sased^ ^evi YoA 

(^i^trifd^chamere. Case for 

■n-encridEcaro’-y December 1985, pp 339,3^8 ^'J^^amleeinilieCtt-'! 

of ihe Intenafonal Court of Justice m the Hague from 1985 to 1987, ha ng ^ 

Jackson. JeanAictor Louis and Mitsno Maisiish.ia^pfem^«'^^^^“^ lom 

Oisii'in'onr and laenianomtl Bcommic Rules (Ann Aibor. Unn eisit) 

foreKirip'e.RiclianJBlackhorst The OECD 

Measures and their Imoact on Consunuas-, mlBtemmmalTradeenevteyji 

^tetanat, 1986) pp 96 else?. u u ti,ii Donahs R Nelson 

75 See fore«mtfe.J 'Deceirbsr 1982 P? 

Econoim of Admini-stered Piwecnon uacksofan>Hiun7-?e- 

*hareit isdsiren.cnaiedthanhe nih^mented . lechnieal. Io« ponesua 
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crtinicnailmg-dut) proceedings ha\c been less exposed lo pro cctionisi pressures and 'back roo*n 
deals compared uiih the discretionar}, polmcai ‘high poIic\ tracks of other safeguard measures 
Hntclc XIX of the GATT), inhere decisions arc less circumscribed b> rules Sec also Tumhr 
Inicmational Trade Regimes and Private Propert) Rights a US Perspective', in Helmut Hesse 
Ench Sireissler and Gunther Tichy (cds), Ausscny^inschaji hei Ungexussenheii (Tubingen J C B 
Mohr, 19S5)p 328 ‘Regimes requmng constant management b> diplomacy must deteriorate over 
time The) arc as bound by precedent as any legal system but their precedents, created b> 
flcgotianon bctvrCcn sovereign governments, rather than b> judges constrained by the logic of the 
(aiv. are unpnnciplcd and cumulatively erode the foundations of the regime 

76 See Jackson, ‘The Crumbling Institutions of International Trade* Journal of World Trade 
iOH Januaiy 1978, pp 93 etseq 

77 SceRocssIcr ‘The Constitutional Function of Intcmational Economic Laiv ,/oc crr.p 310 

78 See (he detailed analysis in Jackson, Louis and Matsushita, op at 
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DECLINE OF THE OPTIONAL CLAUSE^ 


By PROFESSOR C. H. M. WALDOCK, C.M.G., O.B.E, Q.C. 

§ I. InUoduciion 

The Optional Clause represents the compromise adopted at the First 
Assembly of the League of Nations to resolve the deadlock between those 
States which advocated that the jurisdiction of the proposed Permanent 
Court of International Justice should from the outset be made compulsory 
for all legal disputes and those which contended that the acMptance of Ac 
Court’s jurisdiction should be left to the subsequent decision of each in- 
dividual State,* The opponents of automatic compulsory jurisdiction, 
amongst whom were the Great Powers, let it be understood that they h?d 
it in mind, after signing the Statute of the Court, to enter into bilateral or 
mululateral treaties by which th^ would accept the Courtis compulsory 
jurisdiction for specified classes of legal disputes the particular 

parties to those treaties.^ Th^ were unwilling, however, in the Statute to 
commit themselves in advance either as to the clashes of legal disputes or as 
to tlic States with respect to which th^r would bind themselves to accq)t 
the Court’s jurisdiction. Their objection to arming the proposed Court, in 
the Statute itself, with a general power of compulsory jurisdiction over all 
parties to the Statute and for all legal disputes was thus both rationiB 
maimae and raiione personae^ The compromise — the Optional Clause— 
was to give each party to the Statute the option, either at the time of signing 
or ratling the Statute or at any time afterwards, to make a unilateral 
declaration by wHch, on the basis of rcciprodty, it rccogniacd the Court’s 
compulsory jurisdiction and also the power to define the classes of legal 
disputes with respect to which the declaration was to apply. 

In 194.5 ^ similar divergence of opinion manifested itself in regard to the 
compulsory' jurisdiction of the new International Court, and received Ae 
same solution. The Committee of Jurists, which prepared a draft of Ae 
new Statute for consideration by Ac San Francisco Conference, presented 
l\^o alternative texts on Ac question of compulsory junsdiction, one repro- 
ducing the Optional Clause and the oAer investing Ac Court automatically 


^ To*- Uie Optional Clause sec Hudson. Perma*‘ert Court of Jnterrattmol yuttiee, and ed. 
^*■43), pp. Oppenhcinit rrUmtaftomf %ol u (7th ed , bj lAUtexpaclit. 195s), p? 

l^ti'crpacht in Economtcot so (1930), pp 137-^2; Hambro m tbu Year Book, 25 (>94^), 
rr < J3~5J. VutcBn in Aria Seandtrav*ta, 18 (1947-8), pp 30-:SS 
I Pre tiudion. op ei., pp* 190-193 

^ Cf. Sir C«al Hunt (Great Bmain), lUterdr of Fmt (1920), Committee 1, p jSa 

. er thr dt^cuti on in Ac Comirittee of Junats on rccipconts. tbid , p ssa, especufi) tl-t 
ijVt-rauon of M Huber 
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T^Jth compukoiy jurisdiction for aU disputes * The l 

of *e strand dttmirm by iiltoiiigSl.ite,!«iiiaKG«SS 

Geneva of 1928, to make a limited number of authonzed r«^f ^ 
gra so, and although the ^eat majority of States at the San FraniS 
inference were m favour of a geneml gstem of compulsoty mnsdrS 

to the obSons of the 

Sovirt Union and the Umted States, Neither of thee two Slates was attbl 
toe m a position to accept a Statute which invested the Court automatie- 
ally wiA conymlsoiy junsdiction for 1^ disputes, and, since the Statute 
^ to be an mt^ part of the Charter of the United Nations, insistence 
by the majonty on a general lystem of compulsory junsdicrion would have 
deluded these two key States from the United Nations.* Accordingly flie 

optionalsystem whereby ea(* State individually makes Its detasionwhrther 
or not to accept compulsory jurisdiction was maintained in thenew Statute,^ 
If there had been no Optional Clause in the Statute, it would still have 
been open to States gradually to develop the Court’s compulsory jurisdic- 
tion by treaty, either bilateral or multilateral. Even with the Optional 
Clause, the primary method of accepting compulsoiy jurisdiction is by 
treaty, and the greater part of the Courtis compulsoiy jurisdiction is 
derived from this source. As a rule, however, the compulsory juiisdu^on 
derived from treaties is either limited to two particular StBtes or, in the case 
of multilateral treaties, to a particular subject-matter. *1116 importance of 
the Optional Clause is that it provides a simple means of accepting com- 
pidsoiy jurisdiction generally for all legal disputes and as agtinst any State 
undertaking the same obligation. Its purpose was not merely to provide 
a possible basis for the judicial settlement of disputes, but also, through 
the multiplication of declarations by individual States, to promote between 
the parties to the Statute a general ^stem of compulsoiy jurisdiction. The 
htter purpose has been achieved only to a vezy limited extent The high- 
water mark of the Optional Clause junsdiction of the old Court was in 
1934, ^ which year no less than 4a States had declarations in force lecog- 
niaing its compulsory jurisdiction under the Clause ^ After that date, 
although some new States adhered, otiiers allowed their dedarations to 

* TXaTred Nistigns Conference on International Oxgaxuatiott ^eremafter nrfeirttl to ai 
01» C T.O.), voL 33V, pp. 667^8. 

» Jbepott of Kappotteor of Committee IV/r, UN C.! O , %o! xiii, pp 39^ . rj. t , 

* Moreover, St v?*$ prtnotfsd in Ardde 36 (s) that dedarations made ondcr the oW 

cad ctin m force ehoidd be deemed, ts between parties to the new Statnt^ to be ecceptarott 
j3eca3i?uIsor7h“*s^®*’*® nev’ Court for the penod •which thqr have still 10 tun an 

cresrdaoce with that terms »a 

* See Hudson, qp di., p 4735 accorfmg to Hudson tnese ^ dedarauoitf ™p <^^^;^^ 

SSi agzeements between the States eoucemed for the acceptance of 

dlsUds. 
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expire, and the total number bound under the Clause gradually decreased. 
The experience of the new Court has been similar. In 1947, one year after 
its estabhshment, there were 25 States bound by the Optional Clause.' 
By 1952-3 this number had been increased to 37,^ but the number has 
since decreased and the Year Booh of the Court for 1954-5 shows only 32 
States with effective declarations under the new Optional Clause ^ Belgium, 
Bolivia, Brazil, Guatemala, and Iran have either cancelled their declara- 
tions or allowed them to expire. The historical record does not, therefore, 
justify any great optimism as to the possibihty that by degrees the Op- 
tional Clause may bring about agener^ system of compulsory jurisdiction. 
Today, despite the almost universal support for compulsory jurisdiction at 
the Ban Francisco Conference, fewer than half the Members of the United 
Nations are adherents to the Optional Clause, and of these many have 
qualified their acceptances of the Optional Clause by the insertion of 
numerous limitations, reservations, and conations in thrir declarations* 
Even more disturbing is the increasing tendency on the part of States 
subscnbmg to the Optional Clause so to frame their declarations as to leave 
themselves largely free, when an actual dispute arises, to acceptor decline 
jurisdiction as they think fit. The chief devices employed for this purpose 
iTC (1) time-hmit clauses making the declarations terminable merely by 
notice to the Secretary-General of the United Nations, and (2) reservations 
by which it is sought to retain the right, by a future act effected after the 
declaration has come into force, to exclude from the acceptance of com- 
pulsory jurisdiction particular cases or categories of case at tlie will of the 
Slate concerned The reciprocity prescribed by the Optional Clause, while 
It equalizes tlie position betnxen States emplo^ng these devices and other 
Sta^ subsenbing to the Clause, multiplies the prejudicial effect of the 
devices m undermming the system of compulsory jurisdiction. The object 
of tlie present article is, first, to focus attention on these devices; secondly, 
to ervamme the operation of the principle of reciprocity ivith respect to 
them; and thirdly, to point out that cribcism of these devices, however 
well-founded in theory, must also take account of the reallj' indefensible 
adtantage given by the Statute and Rules of Court to States which prefer 
to Slay outside the Optional Clause as against those which undermke its 
obligations. As a preliminary, however, to dealing with these matters, it is 
necessary to consider the freedom of a State to fix unilaterally the terms of 
Its declaration under the Optional Clause, the nature of the juridical bond 
^.abUshed between States by their dcclarabons, and the meaning of the 
condition of rcciprocitj' contained in the Optional Clause. 

\ e/ t^e Jfft(rmaito-at Crurt o/y.t»{icr, 7, pj» asi-S 

- t pp iSp-soo, Pomtgat jfeo 1.1* *«nce adhered to tl c Oplton-1 Clause. 
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§ 2 . The freedom to fix tmilaterally the terms of declarations under 
the Optional Clause 

Paragraph 2 of Article 36 of the Statute— the Optional Clause— reads- 

The States parties to the present Statute may at any tune declare that th^ lecogmze 
as compulsory tpso facto and without speaal agrocznent, in relation to any other State 
accepung the same obligation, the junsdicUon of the C^rt m all legal ^putes con- 
ceming.‘ 

(n) the interpretation of a treaty; 

(3) any question of international law, 

(c) the existence of any fact which, if established, would conshtute a breach of an 
mtemational obligation; 

(d) the nature or eictenC of the reparation to be made for the breach of an inter-' 
national obligation ’ 


Ab between any two States which have made declarations under the 
Optional Clause, theu: reciprocal obligation to accept the Court’s comr 
pukory junsdicuon is constituted by the joining together of their two 
declarations throu^ the Clause, Each is free to frame the teims of its 
declaration without consultmg the other, and the fixed dement m the 
relation between them is to be found m the Clause. 

The fixed element in the Optional Clause itsdf, even under the new 
Statute, is comparatively small In the old Statute a wide freedom of 
choice was deliberately left to the individual State m order to make it as 
easy as possible for States to subscribe to compulsory jurisdiction 
the Clause. The idea was that, if a large number of States could be mduced 
to make declarations, it would only be a matter of tune before 
general acceptance of the principle of compulsory jurisdiction for all State 
Accordingly, the old Statute in terms permitted acceptance of the compul- 
sory jurisdiction of the Court in aU or any of the four dames of Itgd 
putes listed in the Clause The Statute eirpressly envisaged the possibUi^ 
of dedarations being lunited, for example, to disputes 
interpretation of a treaty* or ‘any question of international Jaw* 
a^on. States did not in practice make use of *is liberty to 
dedarations to one, or more, of the listed dasses oflegal 
exception was Iran, who hmited her Declaration m 1930 to 
reg^d to situations or facts relating directly or indirectly ^ th^PP^ 
tion of treaties or conventions accepted by however, 

dasses of disputes listed in Artide 36 (a)» ITtc 

« The old Statute here read *in all or any of the classes of ^ Coirfeience, see below, 

^ * tad<*d, Inn fiirthn limited her declannon Iqr ^ 

X9S2sP 93 ) 
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appears to escclude the possibility of making a ceclaratioa 'which does not 
compose all the four listed classes of legal disputes. In the new teict of 
Article 36 (2) the words ‘or any of the classes of have been omitted from 
the phrase *in all or any of the classes of legal disputes concerning', See. 
The change of wording, wbch was made not m the Committee of Jurists 
but in a sub-committee of the San Francisco Conference,^ was deliberate 
and was explained as being 'favourable to the jurisdiction of the Court, 
stnee it elhtmates the distmctions which the present text seenis to make'. 
Accordmgly, it now appears that a declararion must hast purport to em- 

hrace all the four listed classes of legal disputes even though it may still be 
open to a State, by the insertion of conditions and reservation, to retract 
from these listed classes very large categories of matters. On this basis a 
declaration similar to the Iranian declaration of 1930 seems now to be in- 
compatible with the Statute.^ 

Paragraph 3 of Article 36 of the new Statute, repeating a similar para- 
graph of the old Statute, adds a rider to the Optional Clause which pro- 
vides; 


*Thc declarations referred to above be made uncontEtionally or on condition 

of rectproci^ on the part of several or oertam States, or for a certain time.' 

But the fact that Artide 36 specifically permits the inclusion of a condition 
of rcdprocity on the part of designated States and of a limit upon the 
duration of the declaration does not mean that other forms of reservation, 
limitation, or condition are excluded. It seems tirom the first to have been 
r^gnized that the Optional Clause authorizes the making of any reserva- 
tions, limitations, or condibons which are not incompabble with the basic 
prorisions of the Statute. Thus, in ipai the Netherlands confined its 
cdaration to future disputes, and excepted disputes in regard to which the 
agreed to have recourse to another form of peaceful settlement, 
2 ough Arbclc 36 made no mention of either exception. The League of 
i alions, wiiii the object of encoura^ng adherence to the Optional Clause 
attention to the possibility of making reservabons.^ In 1929 
/rt? A u made a declaration containing a limitation raiione 

(ponr, three express reservations, and a condition.^ The United King- 
em s example was followed in numerous other declarations and it was 
<^ithcr b}' the parbes or by the Court that such 
I a reservations, or conditions were open to objection under the 
o the Statute. In short, it was a recognized interpretation of the 

j ^ ^ 9 * PP SS7-B 

‘»ntinued in force m Mrlue of parac'^ph s of Art.clc 36, 
^*— 1*35 j -g. rations made under the old Statute xn aeccriorct tvih thar ter^t Ifsn, 


^ ^ ceciarations made under ih 
» her declaration 

* 1 3- stJ. Thi-d Com 

•I'C Srxt o, the declareuon see Hudsoi 


— „ Com’Uittce. p. iqq 

ocebreuon see Hudson, op as , p, 6 S 9 , 
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Statute that States had an inherent right to qualify their acceptance of the 
Court’s jurisdiction under the Optional Clause by limitations, reservations, 
and conditions. 

The White Faper^ presentmg the Umted Kingdom’s 1929 declaration to 
Farhament explained that Article 36 had been regarded as admitting any 
kind of reserve or exception ^because the jurisdiction of the Court may be 
accepted “in all or any'^ of the classes of legal disputes enumerated’ The 
reason why Article 36 was interpreted m this way seems, however, to have 
been the broader one which has been indicated above The fundamental 
purpose of the Optional Clause bemg to encourage the acceptance of juris- 
diction by umlateral act, it was assumed that each State possessed a wide 
hberly to fix for itself the limits of the junsdicbon to which it was willing 
to subnut. At any rate, despite the deletion of the words ‘or any* from the 
new text of the Optional Clause, the same freedom to make reservations 
undoubtedly exists under the new Statute, The subcomimttee of the San 
Francisco Conference which, by making this change in the Optional 
Clause, withdrew the nght to pick and choose amongst the four enumerated 
classes of legal disputes, emphasized that the right to make reservations is 
inherent m Article 36:^ 

‘As is well known, the Artide has coDsistenfly been mteipreted in the as allow- 
ing States acceptmg the jurisdiction of the C^utt to subject their dcdaiatioiw (0 
r^ervations Ihc Subcommittee has considered such interpretation ^ hemg heu^ 
forth established It has, therefore, been considered unniicessary to modify paiagraph 3 

in order to make express reference to the nght of States to make such reservationa 

Accordmgly, while it is no longer open to a State, in accepting compul- 
sory jurisdiction under the Optional Clause to differentiate be^en the 
classes of legal disputes listed in the Clause, it may still, m other ways, 
differentiate between the categories of disputes with respect to whit* « 
accepts the Clause. It m^ still, by Hmitations, 
tions, except large categories of disputes from its acceptance of computeoiy 

^ As to time-limits on the duration of declarations, which are 
authorized by Article 36 (3) of the Statute, States 
authority to make declarations ‘for a certam time as set 

Lto m otto 

no time-limit to their declarations, and the . 4„totK)n6 

variety of forms of tone-limit. Some have erthtr renewed 

for speafic periods of S, 10, or 15 years ^d hav dedatatwns 

theJor aUowed them to lapse. ^ 

terminable on 6 or 12 months notice to „a 

a.: 
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Lcaeue/United Nations, or even immediately on notice to the Secretary- 
General Others, yet again, combimng the two main forms, have made 
their declarations for a period of 5 or 10 years and thereafter nntil notiM 
of terminauon is given to the Secretary-General. The differing periods 
for which declarations are current raise awkward questions of reciproci^ 
which will be discussed later.* 

The fixed element, it has been said above, m the reciprocal obligation 
established between two States by their unilateral declarations is the 
Optional Clause. The Clause does not, however, stand by itself. It forms 
an mt^l part of the Statute wluch governs the exercise of all the Court’s 
jurisdiction. Accordingly, quite apart from paragraphs 3, 4, and 5 of 
Article 36, which specifically relate to dedarattons under the Optional 
Clause, all the provisions of the Statute, so far as they have any bearing 
on the Court’s contentious jurisdiction, are necessarily brought mto 
the agreements established between States by adherence to the Optional 
Clause. For example, the rules as to the appomtment of a judge ad hoc, 
the right of other parties to the Statute to intervene in a case, and tlie power 
of the Court to dedde any dispute as to its jurisdiction, are automatically 
incorporated into the obligation accepted by a State making a declaration 
under the Clause. Moreover, the bulk of the statutory provisions which 
are thus incorporated mto the obligation established between States under 
the Optional Clause appear to have a fixed content, since they form part 
of the settled constitution of the Court. It does not appear to be open to 
States in their unilateral declarations, any more than in their Special 
Agreements, to make thdr acceptance of jurisdiction conditional upon 
the non-application of constitutional provisions of the Court’s Statute. The 
Court is required both by Article 92 of the Charter and Article i of the 
Statute to function m accordance with the Statute Indeed, the old Court, 
even though it was not bound by such an express injunction to obsertx the 
Statute, held m the Free Zones case® that it had no power to depart from 
the terms of the Statute on the proposal of the parties to a case. The 
Optional Clause, therefore, although it leaves to the individual State a laigc 
di'Jcrction as to the terms on which it accepts compulsory jurisdiction, docs 
not permit a State to make a declaration which is incompatible with the 
fited constitutional provisions of the Court’s Statute ^ 

§ 3. The nature of the juridical bond under the Optional Clause 

^ 1 . 1 * ernandez of Brasil, when he first suggested an option as a means of 
rcsoKing the deadlock on the issue of the voluntary or compulsory nature 

I 

, Se^ey n— ^ thf Dutnet Gex (1929), P CJ J , Sent*- A, No aa, p is 

* r - ty S'suiton pro\ itiom, of course, extends onlv td thow: p*tn i^iorn «hi«h arc 
t I"' fem end do not allcl1^ 8 measure of choice 10 the Swte or Staici concerned 
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of the Court’s jurisdiction, proposed that the junsdiction Article of the 
Statute should have two alteniative versions, one providing for a compul- 
sory and the other for a voluntary system of junsdiction * On adhenng to 
the Statute, a State would simply specify which version of the Article ii 
subscribed to If this proposal had been adopted, the jundical bond linking 
the States which subscribed to the compulsory version would hai'e been 
an ordinary treaty obhgation resulting from their common acceptance of a 
fixed treaty provision. The Assembly of the League, however, prefend 
to mamtain a single text of the jurisdiction Article, voluntary in form, and 
m a special clause to provide what was really an additional Protocol of 
Compulsory Jurisdiction to which States could separately adhere fay an 
mdepwident and unilateral act.* The Assembly’s formula was, perhaps, 
more saenti& than that of M. Fernandez, but it also involved a more 
complicated form of jundical bond between the States which subsenbed 
to the Court’s compulsory junsdiction. 

States subsenbing to the Optional Clause 'declare that th^ recognize as 
compulsory tpso facto and without special agreement, tn rdatm to any 
other State accepting the sam obltgation, the j*unsdiction of the Court in all 
legal disputes’, &c These declaradons undoubtedly constitute 'inter- 
national engagements’ bmdmg on the State concerned in relation to any 
other State also makmg a d^aration tmder the Optional Clause. The 
question is wheither such an 'international engagement’ is constitutionally 
to be regarded as founded upon a unilateral legislative act done vts^Ms 
the Court, or as founded upon a bilateral, consensual transaction effected 
by the joining together of the declarations of any given pair of States 
ttough the Optional Clause. Nor is dus question purely academic, since 
the unilateral or bilateral character of the 'engagement may have legal 
consequences and, notably, with regard to the nght to terminate the 
engagement ^ 

The text of the Optional Clause— 'declare that they recognise as com- 
pulsory ..,m relation to any other State [French text h Vigard de tout autre 
£tat] accepting the same obligation’ — is not aystal clear on the point 
whether the declaration is to be regarded as made on-d-w the Court or 
otf-d-wr the other declarants. The majority of States which have made 
their declarations in French have substituted the words vis-h-vis de tow 
autre itat for the words of the Clause, which perhaps suggests that they 
concaved of their declarations as directed at the other declarants ret cr 
than at the Court. More conclusive is the fact that, under the ongina 
Statute, the declarations were not notified to the Registrar of the Court u 


I rzeconb qf the ^rst AtsenMy it 9 ^o\ Committee x, p SS3 

> S*this*conn«BOn ^may obvimiely be of cnttcal iDiportanos to detenniM bow far the b 
of treaties applies to this class of intematinnal engagement, see below, pp. 
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to the Secretary-General of the League of Nations, who was in no sense 
m ofheer of the Court, since the Court was not an organ of the League, 
The Secretary-General in turn registered the declarations under Artide 
tS of the Covenant esqpressly as belonging to the category of ‘international 
engagement or acts by which nations or their governments intend to 
Establish legal obligatiom between themselves ojid another State, nation or 
^overjimenf,^ The position is sixmlar under the new Statute, declarations 
being notified to the Secretary-General and registered by him as ‘inter- 
national agreements’ under Article 102 of the Charten* Admittedly, the 
Court is now an organ of the United Nations, but there can be no doubt 
that the Secretary-General receives the declarations not as an officer of 
the Court but as a depositary of instruments relating to an international 
agreement. 

The Permanent Court of International Justice referred to the legal 
nature of declarations under the Optional Clause principally in two cases: 
Phosphates in Morocco {Preliminary Objection) and The Electricity Company 
t>f Sofia and Bulgaria {Preliminary Objection), In the Phosphates case,^ the 
Court pointed out that the making of a declaration is a unilateral act and 
seemed to imply that this may be a relevant consideration m interpreting its 
terms. On the other hand, it also stressed the reciprocal nature of the obliga- 
tions resulting from the declarations of the two parties. In the Ekctndiy 
Company of Sofia casc+ the Court was quite explicit as to the contractual 
nature of the obligation resulting from the dedarations In this case Belgium 
invoked, first, a general treaty of arbitration with Bulgaria and, secondly, 
die Belgian and Bulgarian declarations under the Optional Clause, as bases 
for the jurisdiction of the Court In considering whether Belgium was 
entitled to rely on both possible sources of jurisdiction simultaneously, the 
Court repeatedly referred to the declarations as constituting a jurisdictional 
agreement between Bdgium and Bulgaria on the same plane as the gcncml 
treaty of arbitration. Moreover, the dissenting Judges took the same view 
of the nature of the legal nexus created bettveen the two States by their 
dcdaraiions. Judges Anzilotti and Umitia said in terms that tlic Belgian 
and Bulgarian Declarations resulted in an agreemmi bcUsecn the itio Stales 
accepting tiic compulsoi)- jurisdiction of the Court, while Judge Hudson 
referred to Belgium and Bulgaria as being bound wicr sr ^ 

In the Anglo-Iranian Oil Company casc^ the new Court h?d occasion to 
consider the legal nature of declarations under the Optional Clause in 
conncvion with the interpretation of the Iranian declaration. Iranconlcndcd 


) Tfr”?! Smet -vot x p S. 
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that the declaradons do not set up a contractual relation between the States 
concerned but that, to the esctent to which they coincide the^ create 
obhgations for each State die Court. The United Kmgdom, on 

the other hand, contended that any given pair of dedarabons sets up an 
essentially contractual relation between the States concerned The Cdurt, 
in dealing with a United Kingdom argument that the Izanian declaration 
must, if possible, be so interpreted as to give meamng to all the words, 
commented 


'It may be said that this pnndple drould in general be applied when lateipreta^ 
the text of a treaty But the text of the Iraxuan Dedaratjon is not a treaty text lesolbag 
from negotiations between two or more States It is the result of luulatersl draftiogb) 
the Government of Iran, which appears to have shown a particular degree of csuuon 
when drafbng the text of the Declaration. It appears to have inserted, ex eStutidmUt 
cautela^ words which, atnct^ speaking, seem to have been superfluous ' 


It Will be noted tiiat the Court, while emphasmng the unilateral drcfixt^ 
of the instrument, did not deny its legal chai^cter as a freaTy text. Neverthe- 
less, It does seem from this passage and from the passage from the PAm- 
phates in Morocco judgment which has already been cited,* that for the 
purpose of interpreting them terms the unilateral origin of die individual 
declarations will he tal^ into account. 

It is true that so careful a judge as Sir Arnold McNair, m Jus separate 
Opinion in the same case,^ referred to the Optional Clause as in the nature 
of a standing inottaUm made an behalf of the Court to Members of fte 
League of Nations to accept as compulsory, on the basis of reaptocriy,^ 
whole or any part of the jurisdiction of the Court as therein defined 
It would be readmg too much into this somewhat figurative dracr^ptum ot 
the operation of the Opnonal Pause to treat it as saying tot 
are to be regarded as made in rdation to the Court rather tto in a 
to the other declarant States, At any rate, Judges Alvarez and Head ha 
doubt that declarations create consensual agreements between ea^ pan 
States making them. The former said of the Iranian declaration 

'The declaration la a multdateral act of a specM character; tf tf 
mdi hy Iran with the States which had already aAered rfdie 

subsequently adhere to the provisions of Attide 36, paragt^h 2, 

Court’ 


Judge Read’s language vras simrlar:® 

'Admittedly. It was draftedumlaterally. 
te,^ to ArtSe 36 of tho Statute. ^ 

already deposited or might in the future ^ ihar cheroeia, 

M to establish hgal relaUonsl^ f«A such f f “■ 

the rfgime estsbiished by the prowsions of Aitide 36 

> At p. 103. ’ Psse asa, n 3. «!»«• > At p nS 
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The ori^ns aad the treaty character of the Optional Clause, the role of 
the Secretary-General of the United Nations in receiving and registenng 
notices of declarations under the Optional Clause, the practice of States 
in making their declarations, and the jurisprudence of the Court, it is con- 
sidered, leave no real doubt of the consensual nature of the juridical bond 
established between States by their declarauons. This is not to deny the 
unilateral character of the act by which a State gives its adherence to the 
obligations of the Optional Clause. The settleincnt of the terms of its 
declaration is not a matter for negotiation with other States but is entirely 
within its own discretion so long as it keeps within the framework of the 
Statute. The unilateral making of the instrument, the Court has said, may 
affect the application to it of the ordinary principles of treaty interpretation. 
But the making of the instrument is a unilateral act only in the same sense 
that adhering to a pre-existing treaty or ratifying a previously negotiated 
treaty text is a umlateral act. Judge Alvarez, indeed, termed a declaration 
under the Optional Clause a 'multilateral act of a special character'. It is 
multilateral in the sense that it results in relations with a number of States; 
but the relation between any given pair of States which have made declara- 
tions is not, it is believed, precisely of the same character as that which 
exists between the parties to a multilateral treaty. The relation between two 
States under the Optional Clause appears to be more a bilateral than a 
multilateral rdation. The declarations or any other subsequent acts of 
other adherents to tlic Optional Clause have no bearing on the obligations 
of the t\vo States inter se and, so far as the actual obligation to accept 
the Court’s jurisdiction is concerned, there is little mutuality among the 
collective body of the States adhering to the Clause, On the other hand, the 
relation is not exclusively bilateral because, as previously mentioned, the 
whole Statute is brought in with the Optional Clause and, under Article 
62, panics to the Statute with a legal interest which may be affected by the 
decision may apply to intervene in the case. Thus, while the relation cstab- 
hshed between States by their declarations is for most purposes bilateral, 
tl also has a multilateral aspect. The easiest course is, perhaps, to call it 
a consensual relation which is std generis. 


§ 4. The condition of rcciproaiy 

A considerable number of the declarations of adherence to the Optional 
0*>use contain a formal statement tliat they arc made ‘on condtuon of 
reciprocity’. A good number use a double reciprocity formula: *in rehiioK 
to any other State accepting the same ohitgation, Hat is to say, on condition of 
sea^rGdty\ These phrases were inserted in the carhcsi declarations ex 
a^fdertt cavfeta when jun«!diclJon under the Optional Clnusc was still 


290 


/ntemattona! Dispute Settlement 


DECLINE OF THE OPTIONAL CLAUSE 


untried, and the general opinion is that th^ are otiose > This certainly 
appears to be the case since the principle of reciproci^ is laid do\m in the 
Optional Clause itself, under which eveiy declaration is expressed to 
operate only *m relation to any other State accepting ilie same chligatwn*. 
Reciprocity, in short, is a basic consdtutionai provision of the Statute 
applying to every declaration — even to a declaration, like that of Nicaragua, 
expressed to be made ‘unconditionally’. 

Paragraph 3 of Article 36, it has already been seen,^ provides that a 
declaration may be made ‘unconditionally or on condition of reciprocity 
on the part of several or certain States or for a certain time*. This paragraph 
does not relate to ‘reciprocity’- It simply authorizes States to accept comr 
pulsory jurisdiction under the Optional Clause for limited penods, and to 
make theu: liability to junsdiedon conditional on compulsory junsdicOon 
having been also accepted by a particular number of other States or by 
particular named States. The reference in paragraph 3 to a ‘condition of 
reciprocity on the part of several or certain States’ is, mdeed, a legacy from 
a special preoccupation of the Brazihan delegate, M Fernandez, in the 1920 
Committee of Jurists. Brazil considered it impolitic to venture on a urn- 
lateral acceptance of compulsory jurisdiction unless some at least of the 
Great Powers did likewise. Accordingly, M, Fernandez proposed the 


following formula for the Optional Clause** 

‘They may adhere unconditionally or conditionally to the Article providu^ for co^ 

piJsorymnsdicuon.npiMw&&fiw*towbemgreapwatyonthepartofaci^^ 

rf Sen. or, a oumber of Members mduing such and meh speoM 


Members ’ 


Although M. Fernandez’s version of the Optional 

m favour of the one which now appears in the Statute, tie crato ot 

reciprocity- on the part of several or certam 

grarfi 3 in order to satisfy him Afterwards Brazil did in 

decoration subject to a condition of reaproaty on Ae 

least, of the Grit Powers, but she is the only State to have ^ortrf t^ 

form of condition Such a condition, as will be 

to be m foree tijJess and untd a certain Optiootl 

named States have accepted compulsoiy junsdicUon under th p 

The condition of reciprocify, as has been by the 

declaration under the Optional Oause, being “ ° ouairng the same 
words m paragraph i ‘in r^ation to any f f ®^^35on> n.«ht 
oWiMtibn-: Taken hterally. the words ‘accepting the same g- 
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seem to imply that one State is bound to another under the Optional 
Clause only when the obligations assumed in their respective declarations 
are exactly, or at least broadly, the same. But such an mterpretation of the 
vords would have been higUy prejudidal to the development of com- 
pulsory jurisdiction under the Optional Clause in view of ^e number and 
vane^ of the limitations, conditions and reservations which have in fact 
been inserted by many States in thdbr declarations. The effect would have 
been to divide the States adhering to the Optional Clause into small groups 
uliose members had made the same or similar declarations, and to make 
the members of each group bound inter se to accept the Court's compulsoty 
jurisdiction but not bound to acc^t it at all in relation to members of any 
other group with declarations having somewhat different terms Indeed, 
a few States, having made limitations, conditions, or reservations peculiar 
to themselves, would have adhered to Optional Clause and yet not have 
been liable to compulsory jurisdiction at the suit of any State That die 
Optional Clause should have such an effect was clearly not intended by 
those who drafted it in 1920, and the ‘condition of reciprocity* con- 
tained m the Clause has in praedee been interpreted in a quite different 
way. 

The words ‘in relation to any other State accepting the same obligation* 
appear to have been inserted in the Optional Clause simply for the purpose 
of limiting a State’s Habili^ to accept the Court’s jurisdiction at the suit 
of another State to cases token the dispute falls vntkm a category of disputes 
cowed hy both their declarations. The roots of the Optional Clause go back 
beyond Ac 1920 Committee of Jurists to Ae Hague Peace Conference of 
1907, at which an energetic attempt was made to secure Ac adoption of the 
pnnciple of compulsory arbitration for legal disputes. The majority of 
Stales at Ac Conference were prepared to accept compulsory arbitration 
of all legal disputes subject to Ac reservation of disputes ‘involving vital 
interests, independence or honour*. But, recognizing Ac sweeping nature 
of Ac exception created by tius reservation, the majority were furAcr 
prepared to accept compulsory arbitration toithoict any reseme for disputes 
m regard to pecuniary claims and in regard to conventions dealing wiA 
seven stated categories of matters.' In addition, they were prepared to 
specify in a separate Protocol oAer categories of matters considered to be 
susceptible of forming Ae subject of an agreement for compulsory arbitra- 
lon uiAout any reserve. Fmally, Ae Protocol was to enumerate Ac States 

ucn, on condition of reciprocity, immediately undertook this obligation 
lo V more of Ac specified matters, and these States were 

® e entitled to extend Acir undertaking subsequently to oAcr matters 
^ nst by registering tlicir acceptance of Ac obligation at an inier- 
' Acta rl Doevr^tx (1907), lul pp 136 fi. 
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national bureau situated at The Hague. ‘ The procedure envisaged was that 
that Protocol should have annexed to it a table on which the speafied 
matters would be set out m columns and then in each column would be 
indicated the particular States which subsenbed to compulsory arbitration 
in regard to the particular matter listed m that column. Under Article i, 
each State entenng its name m one or more of the columns undertook to 
accept compulsory arbitration without reserve ^xoiih lespect to each of the 
ot)m signatory Pomis whose reciprocity in this regmd ts indicated m the same 
manne) tn the table' In short, the reaprodty which the delegates bad m 
mind at the 1907 Conference was simply that each State would be under 
an obligation to submit to compulsoiy arbitration without reserve in rda- 
tion to any other State for those categories of disputes with respect to 
which both States had accepted that obligation. 

There can be little doubt that the condition of reciprocity inserted in the 
Optional Clause in 1920 was intended to be of the same kmd. The Optional 
Clause, in the form in which it appears in the 1920 Statute of the Court, 
allowed States the choice of accepting compulsory jurisdiction *in all or 
any* of specified categories of legal disputes, with Ae resultmg possibi% 
that they might be found to have accepted it with respect to different 
categories The condition of rcaprodfy expressed in the words ‘in xmUon 
to any other State accepting the same obligation* was int^dcd smpiy to 
limit the obligation to cases where both States had subscribed to 
Optional Clause in regard to the particular class of 1 ^ dispute m qucstira 
It does not seem that the draftsmen of the 1920 Statute then h^ m ^ 
the question of reciprocity in regard to conditions - 

timi^limits. In pracU however, the divergencies m the 

States under thcOptionaiaause have arisen horn the inseimon^dM 

conditions, reservations, ^ndtime-himte 
diction specifying different categones of legal 
is in connexion with conditions, 


applied, would have the effect of co^g 

the Clause to States making declarations in ^ „ evai 

not. hmvever, been treated as laying down 

iroadfy the same ehUgation accepting die same 

JyJiStaU Thewords-mr^tionto^yt^ertote^^^^jj^^ 

Ahgation’ have rather ^diction under 

complete reciprocity m the operation of comp ty J ^ 
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the Optional Clause as between tzifo States which have accepted the obligation 
in different terms. This interpretation emerges very clearly from the attitude 
of States before the Court and from the jurisprudence of the Court. 

The first case in which reciprocity in rdation to conditions and reserva- 
tions was discussed was the case of the Phosphates in Morocco,^ m which 
Italy filed an Application against France in respect of the alleged confisca- 
tion by the latter of an Italian national’s phosphate hcences without com- 
pensation. France's declaration contained a limitation of her acceptance of 
compulsory jurisdiction to disputes 'which may arise after the ratification 
of the present declaration with regard to situations or facts subsequent to 
such ratification’. Italy’s declaration contained a condition requiring a 
previous attempt to Imve been made to settle the dispute through the 
diplomatic channel, but did not include a limitation raiione iemporis in the 
same terms as the French limitation. France lodged a preliminary objec- 
tion to jurisdiction both on the ground of her own limitation raiione te7?tporis 
and on the ground of the Italian condition concerning prior recourse to the 
diplomatic channel. In invoking the Italian condition precedent, France re- 
ferred to the words *in relation to any other State accepting the same 
obligation' as creating a condition of reciprocity, and Italy did not contest 
France’s right to rely on the Italian condition precedent. 

France also invoked the prindple of rcciprodty m conneudon vnih her 
limitation raiione iemporis* She pointed out that the ratification of her 
umlatcral declaration on 25 Apnl 1931 did not by itself place her under 
any obligation whatever vfr-d-edir Italy and that, owing to the requirement 
of reciprocity, the juridical bond between France and Italy under the 
Optional Clause only arose some five months later, on 7 September 1931, 
when Italy’s declaration also became effective by ratification She then 
proceeded to argue that, for the purpose of applyjig the limitation laltone 
imports in her own declaration, the relevant date was not 25 April 1931, 
the date which she herself had specified in the declaration, but 7 September 
1931, the date when tlic two States first became mutually bound under the 
Optional Clause. Italy objected that, even if the dale of the Italian ratifica- 
tion was tiic date on which tlie two States first became mutually bound, the 
date for applying the French Itmit.'ition ratto 7 te tanporu must be the date 
aciuiHy specified in the French declaration, namely, the date of the French 
ratification Reciprocity, while it might require the French limitation to be 
applied equally to both States in accordance with its terms, could not ha\c 
* of applying it m an altered form by arbitrarily substituting another 

o ne lor the date actually specified in the French limitation. France, taking 
tie ^ lew that the difference of date was not, in fact, of any practical con- 
cjicc in the case, did not press her argument. The Court equally 
» 093$}- Am, No 7^,. 
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Gonudered the difference in date to be immaterial and expressed no opinion 
on the pomt It is, however, believed to be clear that the French contention 
concerning the date for applying her limitation rattme iempom was li!- 
founded and that the Italic view of the operation of reciprocity in such 
cases was correct.^ 

Ndther France nor Itafy in this case appears to have had any doubt that 
the operation of the principle of reciprocity with respect to conditions and 
limitations is to make ai^ condition or lunitation found m the declaration 
of one party to a dispute both bmding on and available to the other party 
for the purpose of their mutual relations under the Optional Clause. Sinu" 
larly, the Court said, with reference to a difference between the French and 
Italian limitations tatime imports*^ 

‘Tids [the Italian] dcdatation does not contain the limitation that appears m the 
French declaration concerning the situaUons or facts with regard to which die dispute 
arose; neverihekss^ as a consequence of ihe conditum ofrect^ocity stpulated in Arttck 
35 (2) of Ihe Statute of the Court it u reeognused that tAw Umttatum holds good bemem 
the parties/ 

In point of fact, it seems open to question whether redprocity was the true 
ground for applying a lumtation contamed in the defendants am dedaia- 
tion. The true ground would seem to be the fundamental rule that a State 
can never be brought before the Court caa:q)t on tlie conditions on which 
it has rrmi8P.nt«»rf to jurisdiction.* The principle of reciprodqr only needs to 
be brought in when the defendant State is objecting to jurisdicUon on fte 
basis of a limitation, condition, or reservation contained in theptomtjd 


State's declaration. ^ ^ 

In the Phosphates in Maroca> case, therefore, tiie Court s ptonowice^ 
on the operation of reciprocity in regard to limitations may not have hem 
strictly relevant to the facts of that case. The same ^ 

case,^ in which the Court had again to consider Ae 
ditliin of reciprocity' m Ae contact of a limitation S 

time, Ac decLation of the defendant State. ’"f “JS 

and Ae Uroitation ratioae tendons was contamed m Aat of p 


< The Frendi linutatronrotMiM loiawntTO «> 
boot to as Apnl 1931. and (» diaputes aubaequent to as Apnl 

Srfcctspnorwthjudate 


rn^7s:p^t;r,„.iito.nduda.nd«put»an«^ 


Intemational Otsputc Settlement 


295 


260 DECLINE OF THE OPTIONAL CLAUSE 


State, Belgium Bulgaria, invoking the prindple of reciprocity, daimed the 
benefit of Belgium’s limitation rattone iemporis and objected to jurisdiction 
The Court thereupon sdd;> 

*Although this limitation does not appear in the Bulganan Government’s omi 
dedaration, it is common ground that m consequence of the condition of reciprociiy 
laid down m paragraph 2 of Article 36 of the Court’s Statute and repeated m the Bul- 
ganan declaration, it is applicable between the Parties ' 


Several of the dissenting Judges* also referred to the operation of recipro- 
city, all of them treating limitations, conditions and reservations in the 
declaration of one party as automatically read into that of the other party. 
After this case, therefore, it could be regarded as settled that, in virtue 
of the reciprocity laid down in the Optional Clause, a defendant State 
can always rely upon a limitation, condition, or reservation m its opponent's 
declaration.^ 

In the Anglo^Iranian Oil Company casc^ the new Court made a brief 
pronouncement on the operation of reciprocity. The declarations of both 
the plaintiff State, the United Kmgdom, and the defendant State, Iran, 
contained a limitation ratione tempans together Wjth other reservations. In 
addition, Iran’s Declaration contained words restricting her acceptance of 
jurisdiction absolutely to disputes concerning matters relating to the 
application of treaties accepted by Iran. The Court said:^ 

By these Dcclarauons, junsdicbon is conferred on the Court only to the extent to 
uhicKthc two declarations comcidc in conferring it. As the Itaman Declaration is more 
imited in scope than the United Kingdom Declaration, it is the Iranian Declaration on 
nhich the Court must base itself. This is common ground between the Parties.* 

In this case, again, Tran without invoking the principle of reciprocity was 
fully entitled, as defendant, to object to bemg brought before the Court 
^cept Within the limits set fay the terms and conditions of her oum 

cclaraiion. The above pronouncement has, therefore, to be understood 
simply as underlining that, owing to the principle of reciprocity, the 


I At p Sx. 

S7). Umitia {at p 103), Von Ejsinga (otp loo), and Hudson 

10 Conp^* 0/ SofM and Bukana case the Belnian dedanuon »-is ratified on 

®PPb*nff the limitation rofiore tempons, the Court said (at p 81) 'The 

* 4 . 1937. i c ifteV 10 Ma«h. 

of I^e c. cstaWishmtnt nf the jundicol bond betneOn the two States under Article 

\ e foarrfed 5 *®*'**®- Court'* judgment, althouph coirec: m substance, appear* 

•eV*»v fnr.. *^w*'*"^ Match 1906, tlie date of the Belrian ra'ificabon, \ at the 
» » o? •» »np the limitation robc-e teirpant, not because it uas the date of the «ub- 

♦1- / ^jut'dical bond between the two States, h * 
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declarations of both parties must always be taken mto account and that the 
Court’s jurisdiction in any given case is the highest common factor of the 
two declarations. The general rule, therefore, is that jurisdiction under the 
Optional Clause is conferred on the Court 'onfy io the extent to which the lm 
dcclaratiom coincide in conferring tf. Judge McNair, looking at the question 
of reciprocity rather from the point of view of what has to be shown in a 
concrete case, said in his individual Opinion: 

’the declarations of both States [must] conettr in comprising the dispute tn ^cilton todka 
ihtvr scope ' 

This formulation of the applicable pnnciplc, it will be appreaated, comes 
close to the original concept of reciprocity which inspired those who 
drafted the Optional Clause in 1920 
The attitude of States in cases before the Court and thejunspnidence of 
the Court itself thus establish that the 'condition of reciprocity’ contained 
in the Optional Clause does not mean that both States must have accepted 
the same or even broadly the same measure of compulsory jurisdiction 
It means two things Pnmarily, it means that if compulsory junsdiction 
under the Optional Clause is to apply to a particular dispute, both States 
must have made a declaration which composes that dispute within its 
scope. As a corollary, it also means that a party to a dispute whose own 
declaration comprises that dispute within its scope is always enuded to 
invoke a condition, reservation, or limitation in its opponent’s declaration 
for the purpose of excluding the particular dispute from the application ot 
the Optional Gause 


§ 5. Time-limits as escape clauses 
The majority of States, as previously mentioned, have tak^ 
of the authonty given in Article 36 (3) of the 
tions 'for a certain time' and have placed a vanety of tira^hi^ 
currency of their declarations. The time-limits with whiA this 
particularly concerned are those under which die ’‘"^T'esLiang 
to be terminable by notice to the Secretay-Gimeral. Before 
them, however, it is necessary to considff (r) what ^ 
called the rule in the case, and (a) the general pnnciple in rep 

to unilateral tcrmmation of a declaration. 


The rule in the Nottehohm ease 
In the Nottehohm case 

was expressed to be vahd for a J^Ste^LSdsia- 

andwasthereforcduetoexpireonad January 95 ‘ r --yQ^gtion not 

Swas revocable on twelve months* notreebut. notice of revoca 
* -TCy RepertSt x953»P »”• 
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haWng been ^ven, Tras in full force On 17 December 1951, that is, 
about five and a half weeks before Guatemala’s declaration T\-as due to 
expire, Liechtenstein filed an Application presenting a ewe against Guat^ 
mala. The latter lodged a prehminary objection to junsdiedon on the basis 
that after the expiry of her declaration the Court had no power to hear any 
case against Guatemala under the Optional Clause, even although the 
Application might have been filed during the period of the currency of her 
declaration She did not dispute that at the date when the Liechtenstein 
Application was filed the Court became regularly seized of jurisdiction oyer 
the case She claimed that her declaration must be understood as relating 
generally to the administration of justice by the Court, not merely to the 
seizing of the Court with jurisdiction to administer justice, with the result 
that the ei^iry of the declaration terminated the Court’s power to ad- 
minister justice m the case. 

The Court rejected Guatemala’s interpretation of the effect of her declara- 
tion, pointing out that it was an entirdy novel one. In both the Lostnger 

Co * and Phosphates in Morocco cases® the declaration of tlie defendant 
Stale had expired shortly after the filing of the Application in the case. 
Yet, although in each case the defendant State had raised other objections 
to jurisdiction, it had never thought to claim that the expiry of its 
declaration involved automatically the removal of the case from the Court’s 
list These were both cases of the simple expiry of a time-linut specified m 
the declaration. The Court could also have adduced the Anglo^Iranian Oil 
Company case,^ decided in the previous year, as another example. Iran’s 
declaration was terminable on notice, and after the fihng of the United 
Kingdom’s Application in the case Iran did terminate her declaration by 
notice to the Secretary-General of the United Nations. Iran raised every 
possible ground of objection to the Court’s jurisdiction but she did not rely 
on the subsequent termination of her declaration as precluding the Court 
from further considering the case The Court held in the Nottchohm cisc 
that the Optional Clause and the declarations of States thereunder relate 
to the seising of the Court with jurisdiction, not to the adjudication of the 
puit. It sajd:^ 

*Thc purpose of Article 36, paragraph 2, and of the declarations relating titercto, is to 
rcni*-i»c the »ci2ing of the Court under the sj'tcm of the Sl‘*tutc the sebing of the 
Court by means of an Apphcrlion is not xpto facto ODcn to all States parties to tl.c 
S;-ute, u only open to the extent defined in the applicable Declarations. Thi» being 
' ^ the l-'pse of a Declaration, by rcaron of tne cxpi*y, before the filing of the Applica- 
tion. of the period fixed therein makes it impos<*b!c to imoke tint Dec* »m!on m order 
tn ftre the Court. 

The frizing of the Court h thus dominated bj the Dcchratjon*! emanat.rp from iJ e 

• ('ptM V/B, No 6- 

* icy p. 93, 


* A^n, No 74, 
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parties when recourse is had to die compulsory jurisdiction in accordance with Article 
36, para£;raph z. But the scizmg of the Court is one thing, the administration of justice 
IS another. The latter is governed by the Statute, and by die Rules which the Oiuct has 
drawn up by virtue of the powers conferred upon it by Article 30 of die Statute Om 
the Caw t has hem regularly sazed^ the Court must exerase its powers^ as these are defined 
in the Statute After that, the expiry of the period dxed for one of the Declarations on 
which the Application was founded is an event which is unrelated to die eterose of the 
powers conferred on the Court by the Statute, tohich the Court must exercise jaheneotr it 
has been regularly seized and whenever it has not been shown, on some other ground, 
that it jacks junsdiction or that die daim is inadmissible,’ (Italics added ) 

Accordingly, when an Application hasbecn regularly filed in a particular case 
while the declarations of both States were current, the subsequent lapse of 
one of the declarations, whether by the expiiyofafixed period orbynotrfica- 
tion to the Secretary-General under the terms of the declaration, does not 
deprive the Court of junsdiction over that case. On the other hand, the 
prior lapse of a declaration, by however brief a space of time, suffices to 
prevent the establishment of the Court’s junsdiction by means of an 
Application based upon the expired declaration. 


Unilateral ienninaiion of a decimation 
The making of a dedaration, it has been seen,* is a i^ateral act; it does 

not, however, fbllcnv that theunmakingofadeclacationisequallyaunilateral 

act at the free discretion of the State concerned The declaration, once 
made, sets up consensual relations with other States and die quests 
nccessanly arises whether a State can have any nght to 
declaration except in accordance with an express ^ of 4 e 
This question was raised in 1938 when Paraguay, 
contaLd no provision for its own tennination, 

General of the League of a recent decree which purport^ to 

by the fear that Bolivia might file an Apph«t«on 

in the Gran Chaco boundary dispute, 

the Secretary-General of her 

of the decree*.* Bohvia at the same tune 

should be communicated to other 

States then also made reservatu^ as to foe 

purported cancellation oper j ^ ^jach had not yet 

made declarations for specific penods of years w^ 


had mach* declarations for specific p^ods v Paraguay's 

expired. They did not enlatge XSerlanfowd 

St to temdnate her dedaratron, but two of fo«n 

Czechoslovakia, did indicate that they , ttmties. Tbs would 

Sremed by foe law rdating to foe termination of tteahes. ^ ^ 

.pp.*sz-4»b.« ' i>C/J',Scn«E,N. W.P 
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normally mean that a State having a declaration without any provision for 
its termination would not be entitled to cancel it as against other States 
having declarations for fixed periods except with their consent. Otherwise, 
termination of the declaration would not be justifiable except by reference 
to one of the special rules concemmg the termination of treaties, such as 
the doctrine of rebus sic stantibtts\ moreover, under the final paragraph of 
Article 36 of the Statute it would be for the Court to decide any dispute as 
to die validity of a purported cancellation of a declaration * 

The Court, as it happened, never had occasion to consider the legal 
effect of Paraguay’s attempted cancellation of her declaration The Registry 
continued to include Paraguay amongst the States which had declarations 
under the Optional Clause, drawing attention at the same time to the 
Paraguayan instrument of cancellation of 1938 and to the reservations in 
regard to it made by Bolivia and the other five States. When the Statute 
of the new Court was drawn up, Paraguay took no action to clarify the 
position in regard to her declaration, despite the fact that paragraph 5 of 
Article 36 of the new Statute provides that declarations under the old 
Statute ’which are still in force shall be deemed, as between the parties to 
the present Statute, to be acceptances of the compulsory jurisdiction of the 
International Court of Justice/jr the period which they have still to run and 
in accordance with Uieir terms\ The Registry of the new Court appears^ in 
consequence, to have felt itself obliged to maintain Paraguay’s 1933 de- 
claration in the list of operative declarations under the Optional Clause, 
while again drawing attention to the notice of cancellation and to the reser- 
vations made in regard to that notice. The only possible interpretation of 
the Rc^stry’s action is that it considers the legal effect of a cancellation of 
a declaration which has no time-limit to be open to question. 

The reservations of Bolivia and the other five States in 1938 and the 
cautious attitude of the Registry in regard to the Paraguayan notice of 
cancellation arc bdicvcd to have been wdl founded. A State which, having 
the right to make its declaration only 'for a certmn time*, chooses to make 
It without time-limit, is in a position analogous to that of a State which 
has entered into a bilateral treaty of indefinite duration. If two States both 
lavc declarations without timc-limit, their position uts-d-wf each other 
clearly to be that of parties to a bilateral treaty of indefinite duration, 
"hich cither State may have to put an end to their mutual 
Q ligation to accept the compulsory jurisdiction of the Court under the 
ptional Clause can only denve from the general law concerning the tcr- 
fumation of treaties Tlie agreement between the two States, which is 

* r p’trvinr: her position in record to raranua>*s no'iPcat on of the of 

1 1 that It “iis ould be for ihc Court lo de*ermine tl c leral cfTec* 
CJ^ J . Scriet E. No 15, p «7 
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constituted by tlicir parallel acceptances of the Opdonal Clause, contains 
no reference to a right arbitrarily to terminate their mutual obligation under 
tlic Clause simply by giving notice to the Secretary-General. Nor can such 
a right be implied in Article 36 of the Statute, paragraph 3 of which dearly 
contemplates an indefinite commitment unless provision for a time-limit is 
made when a State makes its declarauon. 

Tiic same reasoning applies to the case of a State whose declaration is 
citlicr made for a specific period of years or is expressed to be terminable 
after a specific period of notice and which nevertheless purports, regardless 
of the terms of the declaration, to cancel it immediately by notice to the 
Secretary-General. The legitimacy of terminating any declaration other- 
wise than m accordance tvith its terms must, on pnnciple, hmge upon the 
rules governing the termination of treaties. This is borne out by tlie feet 
that when France, the United Kingdom, and other Commonwealth States 
notified tlic Secretary-General of the League in September 1939 thatthqr 
would ‘not regard their acceptances of the Optional Clause as coyenng dis- 
putes ansing out of events occurring during the present hostilities*, they 
formulated the grounds on which they justified their action in a manner 
strongly to imply that they were invoking the doctrine of rebus sic * 

At the date in question die declarations of these States were valid for med 
penods which had not yet expired, and they clearly did not consid^ them- 
selves to have the nght unilaterally to terminate or vary their declarations 
except on principles analogous to those governing the tcnninauon w vima- 
tion of treaties. Even so, a number of neutral States made r^ervauons in 
rccard to the legal effect of the sction taken by these States. 

On principle, therefore, there is no right of 
declaration under tlic Optional Clause unless the right 
reserved in the declaration. On the same principle also there « " 

absence of an express term, any right of unilate^ «^ 

previously made and still in force. It is probable Aat the conam 
Lproci J laid down in the Optional Qause givra a ^ ® J 

onatime-totin another State-sdeclaration for tlicpur^of» 

the parUcular obligation between them. But this important q 
be deferred until Section 7 below. 

SgseniaUon of a nght to terminate on giving noUce 

A number of States have interpret^ the to make 

Mai Mennwi) in paragraph 3 of Article 36 as author^ ^ 
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declarations which have no set period but are to remwn in force until 
notice of their termination is given. Thus in the 1954-5 ^ook of the 
Com I two declarations are expressed to be terminable after twelve months' 
notice, four declarations after six months’ notice, and ten declarations 
immediately on notice to the Secretaiy»GeneraI. Little objection can be 
taken to the six declarations the expiry of which is subject to a specific 
period of notice. Although the right to terminate gives the States concerned 
some chance of manoeuvring to avoid junsdiction m an impending dispute, 
any other State engaged in a dispute with one of them will always be in a 
position to know a reasonable time beforehand exactly on what date its 
opponent's habihty to compulsory jurisdiction will terminate, and can shape 
Its course of action accordingly Very different, however, is the position of 
a State engaged in a dispute with one of the States whose declarations 
arc terminable immediately on notice being given to the Secretary- 
General. At any moment and without any warning this State may find that 
Its opponent has withdrawn the dispute from the compulsory jurisdiction 
of the Court simply by notifymg the Secretary-General of the immediate 
termination of its declaration. Such a use by an opponent of its right to 
terminate its declaration with immediate effect, in order to remove a current 
dispute from the jurisdiction of the Court, could only be defeated with 
certainty by the premature filing of an Application at the outset of the 
dispute. A State, for reasons of comity, is normally reluctant to drag 
another State before the Court without first making a serious attempt to 
arrange the rnatters in dispute by diplomatic negotiations. > But a State 
confronted with the possibility that its opponent may at any moment 
terminate its adherence to the Optional Clause takes the risk of losing its 
remedy under the Clause altogether if it does not promptly file an Applica- 
tion as soon as a dispute exists. One objection to declarations immediately 
terminable by a mere notice to the Secretary-General is, thereforc, the 
pressure which thqr put on States to institute proceedings under the 
rt without first exhausting the posribilities of settlement out 

Dcclar^ons contmning this form of time-limit are, however, open to the 
roorc undamcntal objection that tiw^ tend to undenmne tlie whole pur- 
P .c o the Optional Clause So long as the State concerned sees itself only 
‘ rt>tcntial plaintiff, it will maintain its declaration in order tliat it may 
a position to bring any opponent compulsorily before the Court. 

of provision to that effect tn one of the declintlonY, i^e pnar 

j r* V undL Settlement « not a condition of the exercise of the Court's 

® ^rional Clause It appears that the-e must ha\e been aufficiert mter- 
•« Pee existence of a Misputc' , but that is all thnt the ?talu»e 

p S- case (1939). P CJJ^ Senes AffJ. No 
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But the moment it sees a serious possibility that it may itself be brought 
compulsorily before the Court as defendant — and especially in a case where 
one of Its so-called ‘vital interests' is involved— it \vill be tempted promptly 
to terminate its declaration and put itself out of its opponent’s rea^ Thus, 
die right to tenninate the dcclaiation immediately by the mere giving of 
notice may be used not so fnuck as a means of teminating tlw general 
Iton of the State concerned to compulsory jtaisdtctton under ilie Optional 
Clause, hut as a vicans ofmthdramngfiom the Courfs compulsory jur^tatoii 
a parfiatlat dispute after it has arisen. In short, the right to tenninate the 
declaration may be used to serve much the same purpose as the reservation 
of ‘matters affecting vital interests, independence and honour’ commonly 
found m the arbitration treaties concluded in the period between the First 
Hague Peace Conference and the establishment of the Permanent Court 
of International Justice Under the latter form of reservation, os was 
pointed out at the Second Hague Peace Conference,* the arbitration pro- 
vided for by the treaty was compulsory only in fonn, since the moment a 
dispute arose a party had the right to exclude the dispute from the opera- 
tion of the treaty by applying the reservation. Under that form of reserva- 
tion the right to specify the dispute as excluded from the agreement to 
arbitrate was exercisable even after die other State had already invoked 


the agreement, and the compulsory arbitration professedly cstaDiisnea oy 
the treaty was completely illusory. The reservation of a right to teminrte 
a declaration under the Optional Clause docs not go to the s^e Ici^s 
m destroying tlic obligation to accept compulsory jurisdiction. The 

ence is that under the nilc in the case® the exercise ofthe right to 

terminate the declaration is ineffective to withdiaw a particular disputeti^^ 
the Court if tlic other State has already invoked the compulsory jun^iction 
of the Court by filing an Application. This diflie^ce w a 
since the compulsory jurisdiction accepted in the declaration is 
a reality up to the moment when notice of tarnation is pv . 

indeed, only this fact, that the compulsory junsdicUon 
until notice of termination is pven, which Chase 

form from being regarded as totally inromp^iblc wth A p 
Nevertheless, Acre is a danger Aat Ae rigjit to ^ ^ current 

may be used as a general escape-clause to prevent a parti 

dispute from bemg submitted to Ae Court. « ^th the 

The warning signs in State practice are dear. Australia, t 


. Eg . by v» B.cbe«.™. the Gennan 
In the AiigleJnmm Oil C»in<i»0- caae. Inn faled te ci ^l to ^ 
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possibility of a Japanese Application in her pearl fisheries dispute with 
Japan, terminated her declaration in 1954 and issued a fresh one accepting 
compulsoxy jurisdicdon for disputes concerning sedentary fishenes of the 
Australian continental shelf oidy, on condition that a ttiodus vtveudt was 
first agreed between the parties to cover the interim period before the 
final decision of the Court.* Admittedly, the State concerned did not seek 
to withdraw the dispute altogether from the Court. It did, however, ter- 
minate Its existing declaration apparently for the purpose of making special 
prorision for a current dispute, and it could with equal facihty have tcr- 
nunated its declaration as a means of withdrawing the dispute altogether 
from the Court. In October 1955 the Umted Kingdom appears in fact 
to have terminated its declaration for the purpose of excluding a current 
dispute from its acceptance of compulsory junsdicdon. It notified the 
termination of a declaration viade only five months previously and issued 
another one containing a new reservation excluding 'disputes in respect 
of which arbitral or judicial proceedings are taking or have taken, place 
with any State which, at the date of the commencement of the proceedings, 
had not itself accepted the compulsory jurisdiction of the International 
Court of Justice'. TTie terms of this reservation mdicate that the United 
Kingdom's sudden alteration of its declaration had reference to the break- 
down of the Buraiim Arbitration a few wedcs before owing to die wholesale 
bribery of potential witnesses by the Saudi Arabian Govenunent and that 
the new reservation was introduced specifically to exclude the Buraimi 
dispute. Admittedly, the drcumstances were somewhat special and the 
United lOngdom had the best of reasons for acting as it did Nevertheless, 
its action provides a striking illustration of how a declaration terminable 
on notice may be tenmnated ad hoc for the purpose of declining jurisdiction 
in a current dispute. Two further examples may be given. The first is 
Iran's termination of her declaration shortly after the filing of the Umted 
Kingdom's Application in the Angh-Iraman Oil Compa 7 ty case, which has 
already been referred to on page 262 above It is reasonable to suppose that 
Iran's action was taken with a view to putting herself in the best possible 
posture of defence against the United Kingdom in the c^ ent of Iran being 
able, by her preliminary objections, to defeat the latter’s initial Applica- 
tion to the &urt. The otlicr example is the very recent termination of 
India's declaration immediately after the filing of the Portuguese declara- 
tion in the dispute concerning Portugal's claim to nghis of passage o;cr 
Tndnn tcrritoiy. India promptly rdssucd her declaration with a new 
reserration of ‘matters of domestic junsdiction’ in the subjective United 
b^tes form of ‘matters which arc essentially w'lihin the domestic junsdic- 
ticn of* India as determined by India. 
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The three States mentioned in the previous paragraph as havuig ter- 
minated their declarations and reissued them with new reservations were 
States of the British Commonwealth, whose declarations are modelled on 
Great Britain’s original declaration in 1929 The United Kingdom has, 
mdeed, the chief rcsponsibiht}^ for introducing a form of declaration which 
now threatens seriously to weaken the Optional Clause The United ICing- 
dom can plead in extenuation that its introduction of dedaiations ter- 
minable by notice was more by inadvertence than by design Its onginal 
declaration was expressed to be vahd 'for 10 years and thereafter until such 
time as notice may be given to terminate the acceptance' Consequently, 
tliere was nothing ambiguous or half-hearted about its original acceptance 
of compulsory jurisdiction. The United Kingdom bound itsdf for ten 
years certain, and the provision in regard to notice of tenrnnabon was 
inserted merdy as a convenient means of extending the period beyond ten 
years without express renewal rather than as a means of acquiring freedom 
to contract in and out of the Optional Qause as its interests might require 
Nevertheless, when the ten years had passed, its declaration became ter- 
minable on notice and it was in the position of bring able to contract m 
and out of the Optional Clause as its mterests dictated The declaration 
of India and the Dominions had tlie same form of time-lmut, and by the 
end of September 1939 all had become tecminable at any moment simply 
by notice to the Secretary-General of the League. Meanwhile, in 1930 Ban 
and m 1938 Iraq had adopted this form of time-Iimit and in 
their declarations also became immediately tcnninable by no^ The nm 
development was in April 1940, when the Umon ^ 

the Secretary-General of the tcnnination of her ongmal declaration 
issued a fresh declaration, which simply said that it 
•until notice of temnnnuon is given’.* In the case of South^<^ ^ 
formula was a mere restatement of heroastt^ posifton 
Clause after the expiry of the ten-year penod. But the 
which boldly provided th^ it was to be JSd of 

very first moment of its signature drew attentton to 
Scribing to compulsory junsdiction under the OpM^Cto^^w 
absolute minimum of actual conumtraent to only been 

Up to the present the South Afncan form of “^l„di, 

copred by the Umted Kingdom and by Intha m ^beady 

like that of South Afnca, rqilaced «i8tmg J^tions of these 

* (1939-45) Senes E, No 16* p 3*6 
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accepting compulsory jurisdiction under the Optional Clause while reserving 
the right to repudiate it again at any moment and without any warning. 
Whether these declarations are compatible with Article 36 depends on 
whether a declaration for no certam period and tenmnable by simple 
notiiication to the Secretary-General falls within the authority gi\en in 
paragraph 3 of Article 36 to make declarations 'for a certain time’ (pour 
tat dilai ddtermini). The States concerned would presumably invoke the 
maxim id cerium est quod cerium reddi potest as biinging their declarations 
within paragraph 3, and there does not, in fact, seem to have been any 
disposition to challenge thdr validity. The danger is that, on the basis of 
these precedents, it may become normal for netv dedarations not to be 
made for any certain period but merely until notice of tlieir revocation is 
given. As it is, m the post-war period five further States, the Netherlands 
and the Philippines (1946}, France (1949), Liberia (1952), and Portugal 
(1955), have made declarations in the original British Commonwealtli form 
for a spedfic period of years and thereafter until notice of termination is 
given.* By 1958 eleven declarations, nearly onc-third of all those in force, 
will be immediately terminable by notice. The ficxibiUty of this form of 
declaration and the freedom of manoeuvre which it gives may lead to its 
extended use, especially if there should be any lessening of confidence in the 
Court. If this occurs, compulsory jurisdiction under the Optional Clause 
will have become an extremely fragile instrument for the judicial settlement 
of ^sputes and an institution very different from that hoped for by those 
who devised the Clause. 


§ 6. Reservatiom as escape clauses 

A^cle 36, as pre\dously mentioned,^ contains no pro\ ision concerning 
the insertion of limitations, reservations and conditions in declarations 
accepting the Optional Clause, and this omission has been interpreted as 
giving complete freedom to insert any special term not incompatible with 
the fixed constitutional provisions of the Statute. The liberal use made by 
States of the power to restrict the scope of their declarations by limitations, 
conditions and reserv^ations is to be regretted because of the Kige inroad 
which it makes into what was hoped to be a general system of compulsory 
junsdiciion. It is not, however, entirely pernicious m its effect so long as 
the matters excluded from acceptance of the Optional Clause arc fixed in 
themselves by reference to determinate, objective, criteria, 
t his is, for example, the cusc w ith the frequently found limitation to future 
disputes^ which usually takes the double form of limiting tiic pcccpiancc 
to ?U disputes arising after the ratification of the present declaration wiih 

r-rt in the 2955-^ of tl>e Ccut. • i'ifc *}mvc 
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regard to situations or facts subsequent to the said ratificatioii\ Most 
'subsequent disputes' will relate to situatiozis or facts which have a histoxy 
going back some years, and a loose mterpretation of the limitation might 
result in a drasde curtailment of the matters covered by die declaration 
But the limitation zs objeedvely stated and the Court has had no difiiculty 
in keeping zt within bounds by holdmg that a prior situation or fact, if it 
is to bring the limitation into play, must be one which is 'the source of the 
dispute**’ A State cannot, therefore, by a specious invocadon of tenuous 
connexions between a recent 'dispute* and a past 'situation or fact*, use 
this form of limitation as a general escape clause. 

Some reservadons are open to criticism on the ground that the entena, 
although objective, are so broadly stated as to leave doubts as to their true 
scope. Such IS the case with the common reservation of 'disputes m regard 
to which the Parties to the dispute have agreed or shall agree to haw 
recourse to other methods of pacific setdemenf Others give some oppor- 
tunity for delaying tactics, for example, the reservation of the nght to 
'suspend judicial proceedings under certain conditions m the case of dis- 
putes under consideration by the Security Council'.* But the application 
of these reservations is to be determmed by objective entena and there is 
no basic inconsistency with the principle of compulsory junsdiction 


Subjective reservaiiotts cxmcettdug maiiefs of domestic junsdiction 
The inconsistency with the pnnciplc of compulsory junsdiction comes 
when the application of a reservation to a particular dispute or ° 

Sp«te3 fa not pre-detennined by the .vords of the ^ervanou but .s to 
for subsequent detenninatioa at the djscretion of the f 
obvious example fa the reservation which was introduced by th 
States in 1946'' and which excludes 

Muputestvith regard to matters which are 

of *e United States of America as determined by the Umisd States of am 
This Tinblushingly subjective form 

nght. whenever a dispute SStoon of 

reWd to matters which are essentially within the the 

thfunited States of Amcri^’ and thereby the 

United States acceptance of eoinP“>«>i:y jumicUon fo 
declaration does not finally define beforehan ^ jefinitioit 


declaration does not hnaiiy aenne oeiorauu.- 
the United Stotes accepts jurisdiction: the dedata 
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until after a case has ansen, and leaves it then not to the determination of 

the Court but to the United States itself. 

This form of 'domestic junsdiction' reservation was examined at some 
length by the present writer in the previous volume of this Year Book,^ 
^hcrc the condusion ^vas reached that it is open to the Court to hold that 
a dedaration which contains this form of reservation has no legal force as 
a declaration under the Optional Clause. This view of the United States 
declaration can, it was suggested, be taken on two grounds. First, the 
reservation is scarcely compatible ivith paragraph 6 of Artide 36 of the 
Statute, under which it rests with the Court to dedde any dispute as to its 
junsdiction, and this paragraph appears to be part of the fixed constitution 
of the Court Secondly, the reservation of what appears to be a general 
nght to exdude from the scope of the dedaration any dispute at any time 
at the will of the State concerned can scarcely be regarded as a genuine 
'recognition' of the Court’s compulsory jurisdiction within the meaning of 
the Optional Clause. It would serve no purpose to re-examine here all the 
considerations advanced in the earlier paper for holding that a declaration 
which contains the United States form of 'domestic jurisdiction' reserva- 
tion lacks the quality of a vahd declaration under the Optional Clause 
By lookmg only at the form and not the substance of the United States 
reservation, it may perhaps be possible to reconcile it with the letter, 
altliough not the spirit, of Article 36 (6) of the Statute. In form the reserva- 
tion docs not deny the competence of ihc Court to decide any dispute as to 
its jurisdiction; it merely excludes from the United States acceptance of 
jurisdiction all disputes which come within the category of ’disputes with 
rcgiird tomatters which arc essentially within the domestic jurisdiction of 
the United States of Amcnca as determined by the United States of 
Amcnca*. If in a particular case no such 'dctcmnination' is made by the 
United States, cadtt quacstio. If, on the other hand, such a determination 
IS made and is disputed, the Court remains competent to 'decide' the 
dispute even although it must do so in favour of the United States by 
reason of the terms of the reservation * The substance of the matter is that 
the United States has invested itself with the power, tlirough the use of this 
rcscrvitton, to prevent the Court from examining whether the United 
St?tcs acceptance of compulsory jurisdiction applies in anv given gisc.* 

‘ (»954>, pp. 

n airo be cimpe*ent to decide tSe questi'tn tr there had b**?!! a ’retemnati— s* 

b* ^ihc United States hnnp.nr ibe restnntion tnto pUj , 

n trntptnr to soppest an intcnncdiatc mte-pne^ation trbid' weu’d Irate tUc Cojr power 
*•» d*n/*e t^hetber a *detrr-nmft*inn' of matters of dr— i«tt cpin'dic* on wa* a poM*t‘V 

n the pantcultr ease, havinr rerafd to es'cb? pr^c.plet h x 5ucb an 

*'*^^**’J*t ftppean, boweme-, lo be cicl ded bi the e'rti-d’'-* ct that fte Ur*t* f 
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0 the reservation. The State concerned arrogates to ia ~fc 


dispute anses. 

*/Mt Ctturesam^t^jmUduium even after Ote AjfpUeatim hJhem 

?. “rT* “ «senti»lly «rf domestic jurisdiction 

IS to be ^de after an Application has been filed, rt has retroactive effect 
Md avoids the operation of theruleinlheiVbfte6oA»i case,* Thus, underdus 
form of escape clause, the estabhshment of the Comtes junsdiction in any 
case wiU depend on the iwllingness of the State concerned to 
submit to jurisdiction after the case has arisen, and the professed acceptance 
of compulsory jurisdiction in the declaration is iBusoiy.* Regrettably, five 
other Stetes^ have a]rea<fy adopted this form of escape clause despite its 
wide condemnation by jurists/ 


Std^ectwe reservations concerning muMiaterat treaties 

The United States dedaratiion contains another potentially subjective 
reservation because it excludes 

'disputes arising under a multilateral treaty, unless (i) all Parties to the treaty affected 
by the decisitm are also Parties to the case before the Court, or (a) the United States of 
Amenca specially agrees to jutisdiction*. 

The effect of this reservation is far from dear. It was introduced into the 
United States declaration in the Senate, and the traveux pr^aratotres of 
the reservation do not indicate what exactly was its object ^ Hudson takes 
the view that the Court would probably interpret the reservation by refer- 
ence to Articles 62 and 63 of the Statute, which deal widi the rl^t of a 
third State to mtervene in a case ® Aitide 62 allows a State to apply for 
leave to intervene when it ‘consider[s] that it has an interest of a nature 

which may be affected by the decision in the case^. Article 63, on the other 


Jiiptfrts, 1952, p lov) the Court hdd that »couise may be had to the Mumxpr^oiomt oft 
dedamtion under the Opttonal Clause in order to ascertain the true latention 

* Page aSi above , . 

* hn the previous volume of Uus Year BocSi, 31 (x 954 )» PP * 33 ~ 4 . Ac wnter wftBe**™ ™ 
die dedaration may be xegstded as fbnaing a useful buts for establuhms jutwdictwji 00 hi 
pnnaple of,^nfm prangatum rather Uian as a true eoceptance of the Optional usiM 

’ Mexico (x947), Pakistan (1948), Prance (1949)1 Liberia <X 9 S 3 ). *nd India (19W 

* E.g. Preuss m Axmwmjwmk e^Inienmtamk law, ^ (x^)t PP» u^S'statw 
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Jiand, gives a State an absolute right to intervene in a case whenever the 
construction of a multilateral treaty to which it is a parQ*’ is in question. 
Hudson interprets Article 63 as laymg down that, when the meaning of any 
multilateral convention is in issue m a case, every party to it has 'an interest 
of a legal nature which may be affected by the decision'. On that basis he 
concludes that m any case involving the interpretation of a multilateral 
treaty to wluch the United States is a party, the reservation requires every 
party to the treaty to have become a party to the case before the Court will 
be invested with compulsory jurisdiction over the United States. Lauter- 
pacht expresses the same view of the effect of the reservation.^ If this view 
IS correct it means in practice that the reservation precludes the United 
States from being brought before the Court in a case involving the con- 
struction of a multilateral treaty unless it specifically consents to jurisdic- 
tion after the case has arisen.^ 

Dr F. O. Wilcox mamtains that the Senate did not have in mind so 
su’Cepmg a reservation.® He suggests that by the words ‘Parties to the 
treaty affected by the decision’, the Senate meant parties ‘directly affected’ 
or ‘legally affected’ by the decision. On this basis, the reservation would 
not require all parties to the treaty, by reason only of their general interest 
in the construction of the treaty, to become parties to the case. Only those 
parties ‘directly’ or ‘legally’ affected by the decision as to tlie construction 
of the treaty would be required to be parties to the case. The distinction 
between parties ‘directly’ or ‘legally* affected by the decision as to the mean- 
ing of the treaty and parties merely interested in tlie decision by reason 
of thrir general rights and obligations under the treaty, does not seem to be 
an easy one to draw. If a narrow interpretation is adopted of ‘Parties affected 
by the decision', the effect of the reservation will be veiy small — much 
smaller than appears to have been intended by the Senate. If a broad inter- 
pFctauon IS adopted, the practical effect will be much the same as under 
Hudson’s View which has been set out above; the Court’s jurisdiction will 
in cacli instance depend on an express submission to junsdiction by the 
United States. If, as may well be the case, Dr. Wilcox’s view of the meaning 
of the reservation is correct,^ the unccrtmnty and difficult attendant on its 

* Sec Oppc&hetrif op ett , p. 63, 

a dispute between other States unless they bdiete that a substa&iiil 
^ *» at in the case. It vrill also be obserted that the resen*ation requires 

treaty to be parties to the case, but the United States itself mould not be a 
^ before the Court* tnless the Ccirt already had jjnsd rften over the UrUed Statn 

rei*«c to t*.* tore. 

, , of Intematitmal Imts, 40 (>946), pp. 714-16 Dr \Yi!cox acted at 
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application wiU still leave the legal effect of the reservation obscure and the 
establishment of the Court’s jurisdiction dependent on the will either of 
third States or of the United States itself. The reservation has been gener- 
ally condemned as tending to vdthdraw &om the Court, at the wdl of the 
United States, a large fraction of the legal disputes covered by the Optional 
Clause, because a sensible proportion of international disputes 'arise under 
a multilateral trea^. Nor does the United States appear to have had any 
solid reasons for making the reservation, which seems only to have been 
inspired by vague fears and misconceptions as to the working of the 
Optional Qause in a case arising under a multilateral treaty. If adopted by 
other States, the reservation might seriously prejudice the effectiveness oi 
the Optional Clause system of compulsory jurisdiction in a most important 
sphere of legal disputes. Fortunately, xt has so far been adopted only by 
Pakistan.' 


Rgsewation of a rtgU to vary hy ^ving notice 
Attention has been drawn above* to the use that may be made of a right 
to terminate a declaration, by notice to the Secretaiy-General, for the 
purpose of varying the terms of the declaration Portugal in a reemt 
dedaration, dated 19 December 1955.’ ha® introduced a new escape device. 
She has made her declaration for one year and from then on until notice « 
termination is given and has, in addition, reserved the right at any tune 
from the scope of her declaration 'any given category " «tegon« 
by noti the Secretary-General of the United Nations 
with^ect from the moment of such notifications'. By ^ 5^“® 
Portugal appears to have arrogated to herself the ii^t to vary A 
her acceptance of compulsory jurisdiction at any toe ^“""6 * ^ 

of her declaration and With respect to any f to 

A reservation in the Portuguese form sets up a posto^ « 
that under a declaration immediately terminable on 
to aU the same objections The State concerned, as soon ® ^ 
possibility that an attempt may be made to 

fegard to a particular iMto, is able to ^ oTmattL from its 

the Secretary-General of the exclusion of to categ^^^^ ^ 

declaration. At first right, mdeed, tius fom ,^_ijIasoiy Such 
render the acceptance of compulsory junsdicbon completely 
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would certainly be the case if retroactive effect were claimed for any future 
notification of a reservation, and a declaration which made this claim could 
hardly be regarded as an acceptance of the Optional Clause at all. The 
Portuguese reservation, however, expressly states that any future reserva- 
tion IS to have effect only from the date on which it is notified to the Secret 
tary-Gcneral. This means that Portugal’s acceptance of compulsory juns- 
diction holds good with respect to any category of matters until the exclusion 
of that category has been notified to the Secretary-General. Accordingl}*, 
under the rule in the Nottehohm case,* the filing of an Appheation with 
respect to any particular matter within the category would be effective to 
bind Portugal to submit to the Court’s jurisdiction, and the subsequent 
notification of a reservation would be of no avail to put a stop to the pro- 
ceedings. The introduction of this fonn of reser\ration is nevertheless to 
be condemned as tending to ffustrate the purpose of the Optional Clause 
in the same way and to much the same extent as a provision whereby a 
declaration is made immediately terminable by notice to the Secrctaiy- 
GencraL A declaration, like that of Portugal, in which both these forms of 
escape clause are combined, must be regarded as hardly more than a 
nominal acceptance of compulsory junsdiction. 

Other reservatiotis of broad and Jincertain scope 

A number of other reservations leave the scope of the compulsoiy juris- 
diction accepted by the State concerned in considerable uncertainty. 
Amongst these, attention may be drawn to two reservations made respec- 
tively by Salvador in 1921 and Israel m 1950.* The Salvador reservation 
c\cludcs 'disputes or differences concerning points or questions rchich 
cannot be submitted to arbitration in accordance mth the poltiical constitution 
of Salvador', The Israel declaration is a strange one, for it excepts all dis- 
putes wliich 'involve a legal title created or conferred by a got’cmmcnt 
or authority other than the Government of the State of Israel or an 
PuthoriQ' under the jurisdiction of that Go\emmcnt’. Space docs not per- 
mit an c:xamination of the legal effect of these reservations It may, how- 
ever, be observed that the Salvador reservation would appear to mean that 
SaI\ador, if she w'ishes, may vary the scope of her acceptance of the 
Opimnai Clause by amending her Constitution. 

§ 7. Reciprocity and escape clauses 

The priman* meaning of the condition of reciprocity contained in the 
Optional Clause, it has been seen in § 4 abo\e, is that for tlie Optional 
Cbusc jurisdiction to apply to a particubr dispute, both States muci have 

* ^=fr p aM. 
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made a declaration which comprises the particular dispute withm its scope 
It was also seen* that the operation of the condition of reciprocity had been 
worked out with special reference to conditions, reservations and lumta- 
tions in regard to which reciproci^ means that a State may always invoke 
a provision in its opponent’s declaration for the purpose of excluding a 
particular dispute from the application of the Optional Clause junsdicCion. 
It is, therefore, beyond question that an escape clause in the form of a 
reservation operates in a particular dispute not only in favour of the State 
which made it but also in favour of its opponent A rcsen'ation, for ex- 
ample, by State A of disputes in regard to matters which are essentially 
within its domestic jurisdiction as determined by itself, if it is not invalid, 
arms every other State with the power, whenever a dispute anses with 
State At to ’determine’ the matters m issue to be within its own domesdc 
jurisdiction and, by so doing, to oust the Court’s compulsory junsdiction 
The principle of reciprocily requires that escape clauses in the form of 
reservations should work both ways It was, however, pointed out m the 
previous volume of this Year Boeik^ that in the case of subjective reserva- 
tions of this kmd the reciprocity may be more apparent than real One State, 
by reason of its legal convictions or its other interests, m^hnditimpossiblc 
to designate a certaui class of matters as ^matters essentially of domestic 
jurisdiction’, whereas another State have less scruples about puismng 
a purely opportunist policy in determining a matter to be a matter within 
Its domestic jurisdiction for the sole purpose of avoiding con^ulsory 
jurisdictioii in an individual case. This is m itself an additional 
to the admissibility of subjective reservations in declarations under the 


Optional Clause ^ , il. a. 
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tance of compulsory jurisdicbon at any trme by noti^njw 

brings out the imporiance of the bilateral tather^mulu^ 

of the reciprocal obligations estabhshed between States under 
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any State other tnan ronugai. 1 Portugal, and 

its sole foundation m the right ^ but only requit®’ 

exists only with respect to Portagal. ^®“P"®^^^;ivatioi« 

that each State should have the „ acceptance of com- 

nf Aximies loiih Portugal from its cp 


S^juSbon und« the Optional Clause 
« Page *S7 above * 31 (i9S4). P '3* 


Intenianona! Dispute Setthment 


SIS 


27S DECLINE OF THE OPTIONAL CLAUSE 

The operation of reciprocity in regard to time-limits has not, as yet, 
provoked much discussion It is inherent in the Optional Clause system 
of compulsory jurisdiction that it requires both States to be simultaneously 
subject to the Clause before the jurisdiction can be invoked. In other ords, 
the system requires reciprocity of obligation to exist at the date when the 
Application is filed m a case, which means that beth declarations must be 
current at that date Both declarations must concur in comprising the date 
of the filing of the Appheation within the periods of their validity. In regard 
to the time factor, therefore, reciprodty pnmarily means that the duration 
of the mutual obligations — ^the juri^cal bond—between any two States 
under the Optional Clause is limited to the joint period during which both 
declarations are in force. For example, in the Electricity Company of Sofia 
and Bulgaria case,^ Bulgaria’s declaration, made in 1921, was without time- 
limit, w*hile that of Belgium, made on 10 March 1926, was to run for a 
period of fifteen years ; and Judge Anzilotti referred to the tw o declarations 
as combining to create an agreement between the two States whose dura- 
tion w*as fifteen years from 10 March 1926. 

There is, however, another aspect of reciprocity in regard to time-limits 
which seems to deserve attention, since it may^ well assume importance in 
\lc\v of the increasing number of declarations which arc immediately ter- 
minable on notice to the Secretary-General. Rcdprocity would seem to 
demand that in any given pair of States each should have the same right 
as the other to terminate the juridical bond existing between them under 
the Optional Clause. This is so even in the ordinary case where State A's 
declaration is without timc-hmit while State B's is for a period of five or 
ten years. State B at the end of the period may choose whether to renews or 
to terminate its obligations tow'ards State A under the Optional Clause. 
State A may reasonably contend that, while not retracting its general 
acceptance of the Opbonal Clause, it also is entitled at the end of the period 
to choose whether or not to continue its particular obligations towards 
State B. It is one tiling to hold that a unilateral declaration made without 
ume-limit binds the State concerned indefinitely toward other States w hich 
h?^c made similar declarations It is quite another thing to hold that such 
a unilateral declaration is binding indefinitely tow.*ird^ other States which 
h'»\e not undertaken the same commitment. The inequality in the positions 
of the two States under the Optional Clause, if the principle of reciprocity 
IS not .•'pphed 10 timc-limiis, becomes absohnely inadmbsiblc when State 
declaration is without timc-limit while that of Slate B is immediately 
tcrmmablc on notice to the Sccrctaty-Gcncral. It would be intolerable that 
B should always be .able, merely by giving notice, to terminate at an\ 
moment its lnbd.t\ to compuhoryjuns diction t /i-c-t'A State .-J, whilst the 
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latter remained perpetually bound to submit to the Court’s junsdicdon at 
the suit of State B, The Court has not yet had occasion to examine this 
aspect of the operation of rcciproci^ in relation to time-lumts In the light, 
however, of its interpretation of the condition of reciprocity m x^[ard to 
reservations, the Court, it is believed, must hold that under the Optional 
Clause each State, with respect to any other State, has the same nght to 
terminate its acceptance of compulsory jurisdiction as is possessed by diat 
other State 

The point can, perhaps, be illustrated by considermg the declarations 
Norway, Sweden and the United Kingdom in the year 1950, when the 
United Kingdom filed its Application in the FMenes 

case.^ At that date, the United Kingdom’s declaration was tciminable on 
notice to the Secretary-General, while those of both Norway and Sweden 
had fixed time-hmits expinng in 1956. Assuming the apphcation of reci- 
procity to timc-limits, Norway would dien have been cntided to gjve 
notice to the Secretary-General of the termination of her dedaiation with 
respect to the United Kingdom m virtue of the right of termination con- 
tained in the latter’s declaration. If she had done so before the filing of the 
United Kmgdom’s Apphcation m the case, she would have defeated the 
Apphcation. On the other hand, the Urminaiion of her declaratm 
the United Ktngdm vmuld have hft her declaridion in full force 
Sweden. A question might be raised as to whether N^y-s « 

her declaration would operate only with respect to 

also With respect to all Other States whitdihrfwserv^ a 

tion upon notice to the Secrctaiy-Gcneral. It seem dear, howiro. 
Norway had purported to terminate her obligation under P 
S, V to the UmW 

right denved reciprocally from the United Kin^oms 
way’s declaration would remain in full force -mth res^ ,,p g. 

The relations established between Smes mid« the 0 ^^^ 
has been emphasized,* are of a bUaterd dter^e A's oWiga- 

A notification to the Secret^-Gmeral therefore on State A's 

tions with respect only to State B has n States To 

obligations under the Optional Clause tane-limits, the 

allow a Slate, on the ground of m* reference 

nght to terminate its obhgations under tire 

to a particular State or States may^ to j^P be to 

S ClLe system. To r^e it «ucn of 

estabHsh a gross inequality between Ste^ m regard to toe 
their obligations under the Optional Clause. 
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§ 8. The position of a State which refiainsfrom making a declaration 

A State which is a party to the Statute of the Court but does not make 
a declaration under the Optional Clause is in a highly favoured position. 
Acceptance of the Statute by itself cames no liability to appear in front 
of the Court in a contentious case at the suit of another State. Before it can 
come under any liability to appear as defendant m a case, a State must 
specifically have accepted the Court’s contentious jurisdiction either by 
treaty or by unilateral declaration under the Optional Clause. On the other 
hand, the mere fact that a State is a parly to the Statute gives it the power, 
under the Optional Clause, at any moment to put itself into the position 
of being able instently to bring before the Court any States wWch have 
already subsenbed to the Optional Clause in any case covered by the terms 
of their declarations. Being a parly to the Statute, it has the right under the 
Optional Clause at any ivme and mihout reference to any other State to make 
a declaration recognizing the compulsory jurisdiction of the Court in 
relation to States which also subscribe to the Optional Clause If it docs so, 
it automatically lias the right to use the procedure provided in Aitidc 40 
(i) of the Statute and Article 32 (2) of the Rules and, by filing an Appliw- 
tiou with the Registrar, may at once bring before the Court compulsorily 
any other State*which subscribes to the Optional Clause in any case covered 
by the terms of its own and its opponent’s declarations The making of the 
declaration, its deposit with the Secretary-General of the United NFations 
and the filing of the Application can all be effected within a single day. 
Assuming that the case in fact falls witbin the terms of the declarations of 
tlic plaintiff and defendant States, the filing of the Application csUblishcs 
immediately and conclusively the jurisdiction of the Court over the case. 
Accordingly, so far as concerns the power to institute proceedings under the 
Optional Clause against another State, a party to the Statute which refrains 
from making a declaration is in almost the same position as the State which 
in good faith has undertaken a general obligation to submit to compulsory' 
jurisdiction for a substantial, or even indefinite, period of years. 

Tlicrc IS, in consequence, a glaring inequality in the position of a State 
uliich docs and a State which does not make a declaration under the 
Optional Clause The former State, for practic.!! purposes, is continuously 
liable to be brought before Uic Court compulsorily at tiie suit of the latter, 
whereas tlic latter is not liable to be brought before the Court at the suit 
of the former unless and until it chooses to initiate proceedings before the 
Court .IS plaintiff and makes a declaration under the Optional Clause ad 
hoc expressly for that purpo^^e. This fundamental hek of reciprocity be- 
tween the positions of States which do and States which do not make 
dcclar* lions acgr?vatcd by the fact that it reem*? to be open to a State 
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which « dnven to make a declaration in order to institute procecamss as 
plaintiff, to exploit ite opponent’s general commitment under the OptLl 
Clause without iteelf undertaking much more than a nominal ciLiit. 

preclude a State 

which hitherto has held itself entirely aloof from the Optional from 

making a declaration for a token penod of 12, 6, or even 3 months for the 
sole purpose or instituting proceedings against another State in a particular 
case, and from then filing an Application m the case. On the expuy of the 
token period, while the rule m the NotteMm case* would maintam the 
Application before the Court until a final judgment had been pronounced 
in the case, the plaintiff State, by the lapse of its declaration, would have 
regained its former total immunity from process under Optional 
Clause. Similarly, the Statute and Rules do not in terms preclude a State 
which is anxious to submit a particular case to the Court from making a 
declaration expressed only to run 'until notice of termination is given*, 
leaving itself free to put an end to its acceptance of the Optional Clause as 
soon as it has achieved its object. Indeed, the letter of the Statute might be 
claimed to permit a State to make a declaration today, file an Application 
in a particular case immediately afterwards, and tomorrow give notice to 
terminate the declaration. Opportunism so flagrant would, it is bdieved, 
be open to challenge on the grounds of a mamfest lack of honafides m 
making the declaration and of a total absence of reciprocity between the 
States concerned. But, leaving aside such a redtictio ad ahsurdvm case, it 
seems clear that a State may hold aloof for years from the oompuisory 
jurisdiction of the Court under the Optional Clause and then make a 
declaration ad hoc for a particular case in a form which involves it m only 
a very transient acceptance of the Clause. 

Admittedly, a State which makes a declaration even for a very bnef 
period exposes itself during that period to the risk of being dragged before 
the Court by any State which has subscribed to the Optional Clause, mo 
this risk might cause some States to hesitate before venturing on a 
claration under the Optional Clause. Since, however, a State is free, by 
reservations and conditions, to place drastic linuts upon the categon^s o 
matters covered by its declaration, it could usually so frame 
include the particular dispute in which it sought to be plamtin a ^ 
exclude other disputes in respect of which it felt itself to be . * 

Indeed, if the Umted Kingdom's declaration of 194a 
boundaries of Bntisb Honduras is a valid form of ^ 

open to a State m terms to limit the scope of its ^ 

chatters with which the particular casemtvfoch It secksto^^^^^ 

concerned. Again, such a very particular and opportunist declaration m y 
* See above, pp a6i-3. 
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be open to chaUenge on the ground of a manifest lack of reciprociQr be- 
ta ecn the tao States under the Optional Clause. But a State which does 
not go to quite such absurd lengths can quite easily frame the scope of its 
declaration so as to enable it to take advantage of the Optional Clause 
jurisdiction for a particular case, without exposing itself to any substanual 
nsk of being forced into Court under the Clause m another c^e. 

Under the Optional Clause, therefore, the State which refrains from 
making a declaration may sit immune on the side-lines and yet, when the 
moment is favourable, descend for a brief space of time on to the field of 
play to pounce upon one of the unsuspecting States alreaity there and 
aftenvards speedily return to its secure seat on the side-lmes The result is 
that so long as a fair number of States are subscribers to the Optional 
Clause, which is the position today, there is really no point at all in ad- 
hering to the Clause in advance of an actual case. The State which does not 
make a declaration now has the best of both worlds It is not, therefore, to 
be wondered at that, despite the very large majority at the San Francisco 
Conference in favour of giving the new International Court of Jusucc 
compulsory jurisdiction for all legal disputes, there have been so few new 
subsenbers to the Optional Clause. Still less is it to be wondered at that 
there has been an increasing tendency amongst those States which have 
subscribed to the Optional Clause to inUoduce into their declarations 
escape or hedging clauses leavmg them the maximum freedom of man- 
CDuvre when faced with the threat of proceedings in an actual case Indeed, 
the highly privileged position of the State which docs not make a declara- 
tion goes a long way to justify the use of declarations immediately termin- 
able by notice and even attempts to frame rcser\ attons uhicb will ^enable 
the State concerned, if it thinks fit, to decline jurisdiction in in^vidual 
cases Regrettable and retrograde though these dc\'iccs may be, it seems 
idle to make a great ouicrj' about them \^ithout first doing something to 
ensure a greater degree of reciprocity bet\sccn States \\hich rcgtilnrly 
subscribe to the Optional Clause and States nhicb prefer normally to st?y 
immune from compulsory jurisdiction. 

A State has, in fact, a means of protecting itself against the State nhich 
rcm.ams outside the Optional Clause and then suddenly has recourse to it 
for the purpose of starting proceedings in a particular case. It need only 
insert in its own declaration a rcscn^ation excluding* all disputes nith a 
State which at the date of the ratification of the declaration has not 
accepted the Optional Clause, except di'jputcs which arise after the accep- 
tance of the Optional Clause by that Strtc and witli regard lo «iilurtions or 
fret*? siib^'caucnt to the raid acccpt?nce\ Such a rescix atlon w ould f impl) 
be tbc normal formuh for a limitation raftOKr Unjem so drawn ar to 
cvrlhdc di'iputcs ?Irc.'’dy in cxbtc'^cc at t!ic date o^any subsequent declara- 
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existJce at the 

tance ^would effectively prevent a State from mnlrmiy a i ^ *cccp«. 

taking an individual case to the Court has not yet been a feature 

S“n Optional Clause, there is a real mk of such a denhl 

monrfi^l'rf “ declaration valid for twSe 

months and thwc^w until notice of tennination is given, deposited the 

Sis fi“w § * * * * ^ ® Secretary-General on the same day, and wthin three 
had filed an Apphcation against India m regard to alleged Portuguese 
ngto of pMsage wer Indian temtoiy. It can, no doubt, be urged in 
rortugal s fevour that she had only recently become a party to the new 
Statute. Moreover, India's declaration was terminable by notice to the 
Secretary-General. Even so, her lightning declaration and Application m 
case acts an ominous precedent and illustrates the possibilities of abuse 
of the Optional Clause in an individual case by a State not itself previous^ 
liable to compulsory jurisdiction.^ 


§ 9. The OpHmal Clause system today 
That there has been a sensible decline in the quality of State practice 
under the Optional Clause is manifest If the tendencies discussed in the 
present article contmue, the large m^only of declarations will become 
terminable either immediately or on short notice, while a number will 
contain particular escape clauses. There appears even to be some danger 
that the attitude of States towards the Optional Clause may degenerate 
into one of pure opportunism, dedaratbns being made, cancelled and 
varied as the immediate mterests of each State may dictate It is, there- 
fore, proposed to conclude this article with a brief reappraisal of the 
Optional Clause system of compulsory jurisdiction 
The Optional Clause came into existence for the very reason that some 


> At toe aame time, toe rmervatson -would not oit out new disputes ansmg m P 

aituetioofl or facts, unless toe psat situation or &ct was the source of toe dilute in toeseiwe 
It had reall/ started the dispute Thus, toe limitation would onty cut out disputes wni 

devdopmg before the second State made its dedsratioD 
» The immediate filing of Portu^^a Appliestion raises in addition an “***”**^ 
xcoptocitsr, since in her declanitioa ahe reserved toe nsht at 

reservatioiis The immediate filing of the Application, in part at least, stultified India p 

n^t te twlio tiae of this zeseryatton in Ponngal'a declantioa 
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States, especially the Great Powers, would not undertake in advance to 
submit legal disputes of any importance to settlement by an independently 
elected tnbunal adxninistenng internadonal law. It constituted an invita- 
tion to States to pluck up courage and undertake this commitment even if 
only for a trial penod and even if only for a linuted range of disputes. The 
mistake, if it was a mistake,* was to make the undertaking of this commit- 
ment a wholly unilateral act, and then to give an almost complete discre- 
tion to each State as to when and for how long and on what conditions it 
would undertake the commitment. The virtual absence of any restrictions 
as to the terms on which a State might adhere to the Optional Clause, 
while It might open the gate to a larger circle of adherents, was calculated 
to give full rein to those nen'ous fears and political inhibitions which 
weigh upon Governments called upon to submit the interests of their 
State to determination by an independent, external, authorit}\ It w*3s also 
calculated to make State practice under the Optional Clause sensitive to 
the barometer of international confidence in (i) the Court os a judicial 
tribunal and (2) the order and stability of international a^airs. 

After 1920, as confidence in the Court grew, a slow'lj* widening circle of 
States adhered, and the prospect of establishing eventually a general 
system of compulsory jurisdiction through the Optional Clause did not 
appear altogether visionary. The adherence of Great Britain in 1929 pro- 
vided a strong stimulus to acceptance of the Optional Clause by other 
States. At tlic same time, howxvcr, it provided a sharp reminder of the dis- 
tance which had yet to be travelled before complete submission to the 
judicial process became an integral part of the international order. Great 
Bntain w^as a Siatc with large and varied interests at stake and she made 
free use of the power given in the Optional Clause to frame tlic terms of 
her submission to jurisdiction to suit her own drcumstanccs. Other States 
followed her example; and as the limitations, reservations and conditions 
multiplied, the ambit of the Optional Clause system of jurisdiction con- 
tracted. Meanwhile, the rapid deterioration in international relations in 
the 1930’$ resulted in a general waning of confidence m international 
action, and a number of Slates which had accepted the Optional Clause 
for limited periods allowed their acceptances to lapse. 

At the San FTanci«^co Conference there seems to have been little disposi- 
tion to rcmo\c the serious weaknesses inherent m the Optional Clause bv 
tocsoTx of the Mrtualh unrestricted power permitted to c-nch indnidua! 
Suite of framing the conditions of its adherence to the C!au«c. The ques- 
tion was raised m a suh-commiitec by Canada and Australia, the latter 

’ It It ths* '1.- a*— r*aj 7 S*a*ri lo 

iVc » pn H cn —-tee i; r- ert a' is fs^r •» ^ ^ 

.*j .V. appli-a- - Op* ’ C\x -T, ^ ‘ ,1 W *<« 1 

rcrtrtl t«rpu*“es ef ctr-p - j- * 
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proposing that there should be an exhaustive list of permitted reservations 
on lines adopted in the General Act of Geneva of But the sub- 
committee voted in favour of mamtuning the existing text of the Optional 
Clause, while it also emphasized that this text had been interpreted as 
authorizing the making of reservations. When another Great Power with 
large and varied interests at stake, the United States, brought itsdl to 
adhere to the Optional Clause m 1946, it also made free use of its nght 
unilaterally' to frame the conditions of its acceptance of the Clause. It is 
debatable, as has been pointed out above, ^ whether the United States did 
not in fact go beyond even the wide libcr^ of making reservations which 
the Optional Clause allows. However that may be, the conclusion is almost 
inevitable that the fafanc of the Optional Clause system of junsdiction has 
been more weakened by the introduction into it of the United States 
reservations than it has been strengtliencd by the adhesion of Mother 
Great Power- There has been no such general widening of the circle of 
States bound by the Optional Clause as might compensate for the de- 
preciation in the quality of acceptances of the Clause under the new 


It is comparatively easy to point out the technical defects of die 
Optional Clause and to suggest remedies. First, there is 
a OTStem of compulsory jurisdiction wWch penmte a tight of 
termination of the obligation by unilateral act The remedy 
tighten up the time-limit provision ir Artide 36 (3) and to ^ 

tiLs to be made for not less than a specified 
minimum would be five years, but ® 

be more m keeping with the coy attitude of Stetes 
Clause. A provision requiring declarations to be made eit 
mum period of two years or until Should 

mination is given could hardly be s possibleLdcrthc 

prevent the opportunist contracting in and out which p 

^"^SeTondly, there is the virtuaUy unfettered ^te rSy 

declarations by limitations, 

would be that proposed by Canada and A«6tta^ n* 
specified kinds of authorized eMcptions, on t * „ ^ of 

of Geneva, The General Act vague and subjective 

reservations but it does, at ^ thToptional Clause 

reservations such as now threaten to undermine tne p 
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Thirdly, there is the anomaly that a State which has deliberately re- 
mained outside the Optional Clause system may yet by a stroke of the pen 
put itself into a position, instantly to institute proceedings under the 
Clause. Opinions may differ as to whether any provision should be intro- 
duced into the Statute to put an end to this anomaly, since the 'condition 
of reciprocity* would make any restriction impoaed on a newcomer operate 
both ways. Moreover, as pointed out above,* it is alrcad}*^ possible for a 
State, if It wishes, to guard against an opportunist declaration on die part 
of an outsider by means of an appropriate limitation raiione tanporis. It is, 
Jiowever, believed that a specific statutory proinsion is desirable because 
the present position is bo^ palpably unfair to States which are genuine 
adherents to the Optional Clause system and is a positive encouragement 
to other States to remain outside the system An appropriate rule is not 
easy to formulate, but the insertion at the end of Article 36 (2) of a proviso 
on the following lines might, perhaps, serve: 

Tnnided that for a penod of two years after the date when any such declaration comes 
into force it shall not have effect with respect to a dispute concerning matters which 
were the subject of differences between the Parties during the two years immediately 
preceding that date.' 

Such a provision would cut out the worst kinds of opportunism with- 
out making too large an inroad into the Court’s jurisdiction over 'past* 
disputes. 

The technical weaknesses of the Optional Clause arc matters which 
merit attention even although, in the present state of international relations, 
there may not be much prospect of removing them by amendment of the 
Statute of the Court. It would, however, be naive to suppose tliat these 
weaknesses are a principal cause of the decline of the Optional Clause 
system of jurisdiction. During the life of the present Court the extreme 
tension between the Soviet and the Western blocs, the revolutionary 
political changes in some parts of the world, and the greater Huiditj* of 
international law itself, have combined to create an international climate 
unfavourable to the development of the Optional Clause system. These 
influences ha\c not left the Court itself altogether untouched, and it may 

Af, naj mate hts acctp*anoe conditional upon the rwcrvaljorn exhaustively’ enun.or 3 ted in 
ti e foPovinR pnnprapli. Tlieac resen at.ona mu^i be inaicated zi the time of acces^icin. 

Tlieae rtsenranons mz\ be such ns to exclude from the p*-ocrdure deecnbrd in t*'c 
ptt.cnt Ac.: 

c Di«putes anting out of facts prior to the rcce«.o*i enhe- of the Tarty malinr the 
rcs-natjon or of in> other Patj %%tth v\ho*n the fa»d Tarv tni\ hive a dispute 
h. Dnpj*c£ corcci.ing quesfons which b> i"iemi*t onal lew are toJeU- the 

uon»-vie j jnidiction of States, 

r, D.ip.'-ta r^nicular ca*etoreV3i'l> rpecT *-l e .hjrct.fi.fff n, j jch tern, 

•cfwl *'4tuv, o*- dt faliinp wrl m e’er-ty defn^d ea'tf^nti * 

* aSs 



322 


Intcmational Dtspaie Settlement 


DECLINE OF THE OPTIONAL CLAUSE 287 

be doubted whether the new Court has yet gamed for itself the full 
measure of confidence whidi the old Court enjoyed At any rate, until a 
greater sense of securi^ and sohdanty has returned to the mtematioiial 
community, evpa ns i on of the Court’s compulsory jurisdiction by uni- 
lateral action under the Optional Clause is hardly to be expected The 
objective must rather be to prevent the further detenoration of 
State practice m frammg the terms of declarations, which, if not checked, 
may bring the whole system into disrqiute and produce not an expansion 
but a contraetinn of the Court’s compulsory junsdicUon under the Op- 
tional Clause If this objective is achieved, the OpUonal Clause may still 
serve the useful, if limited, purpose of providing a basis for the exercise 
of the Court’s jurisdiction in a number of particular cases 
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Settlement of Disputes Arising Out of 
the Law of the Sea Convention 


LOUISE SOHN* 


Introduction 

On the last day of the Caracas session of the Third Conference 
on the Law of the Sea a group of States presented a worldng paper 
on the settlement of law of the sea disputes - It was the result 
of informal consultations held by a group of more than thirty States, 
from all the regions of the world, during the lest month of the 
Conference- The "working paper set out various possible alterna- 
tives, together with notes indicating relevant precedents The hope 
was expressed that the working paper might serve as a framework 
for further discussions at the next session of the Conference 

The proposals included in the working paper are based on a long 
tradition of submission to arbitration or judicial settlement of dis- 
putes rdaling to the interpretation or appheaUon of iatemallonal 
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Profe^or of Intcmitionil Law, Han ard Umt. eerily 
Boc AyC0N?C2/Li.7 (1074)* See alro 71 Dc?r Sn 
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frS^° settlement of dispSs relatag^fo ^Tne^^AS 
from the ongmal proposals of Malta which provided for an Inti^ 

|5S.»<&rT;«SS 

tioiL M ^ ?nn ^ of American Statea m the 1902 treaty of arbitra- 
mJ^Ttflv S imitated treaty between Argentina 

fei^o^conJ™^!!?^Y for the aibitrahon iif dif- 

application of conventions An Ilal- 
of s led to the insertion in many bilateral treaties 

« r ** compromissory clauses providing for submission to ariutni- 
il« concerning the interpretaUon and apphcation of these trea- 

these early treaties, see H Comr, CoMPOisoinr Asbura- 
TIOM OP IKTERNATEONAI. DtSFUlES 22-34 (1932) 

4 More two hundred such provisions have been collected by the 
secretariat of^the Uxuted Nations in ttie volume A Survey op ^Z^e/ltp Prow- 

PACniC SemEMENT OF IteHNAUOITAt. DISPUTES 1949-1962 
(U^, Publ 66 V.5) (1986) (hereinafter cited as U N Survey) A syste- 
mic collection of such provisions may be found in H 33ux & J Emersor, 
The JffiATY Maker's HANifflooK (1973) (hereinafter ated as Bux) See 
also Conunent, Totoard Peacefid Settlement of Ocean Space Disputes A 
Working Paper, 11 San Diego L Rev 733 (1974) 

5 fbr a summary of the early proposals; see Sohn, A Tribunal for the 
Sea-Bed or the Oceans, 32 ^stschrift fur auslanozschcs offeriucres 
Recbt und Volkerrecbt 253 (1972) The latest alternative pmptwals are 
r^niduced in 2 Report of the Committee on the Peaceful Uses of die Sea- 
Bed and the Ocean Floor beyond the lamits of National Jurisdiction, 28 
UN. GAOR, Supp 21, at 130-36, UN Doc A/9021 (1973) 

d The 1968 Geneva Convention on Fishmg and Conservaiion of the uv^ 
mg Resources of the ]&gh Seas contwed m arhdes 9-11 
sions for dilute settlement [1986] 17 UST 138, T LAS No 5989, 559 
UN T S 285 See also recent proposals by the Umted States, UN 
ACX38/SCII/L9 (1972), Japan, TIN Doc A/AC.138/SCn/L12 (ISW). 
and Australia and New Zealand, A/CONF 62/C 2/L 57/Rev 1 (Wt) 

7 Malta Draft Ocean Space Treaty, ch xxvi, UN Doc A/AC138/S3, 

21 UN GAOR. Supp 21, at 105, 176, U.N Doc A/a421 (1971) 

8 Umted States, Draft Artides for a Chapter on the Settlement m 
putes, UN Doc A/AC 138/97 (1973) In mtroducing P”^P®So 2 a 
S tevenson made the followmg statement (69 Dfirtr Seam Bole 41^ w 
(1973) ) • 

Our general view is that a system is needed ^^t 
maximum possible extent, umfoim inteipretahoji md 
access to difflpute-settlement machine m to «- 

at the same nme preserving the flmabihty of states to agree to 
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this United States proposal into account, but proceeded indepen- 
dently from it on the basts of a special questionnaire elaborated 
at one of its early sessions ‘ Early in its proceedings the Working 
Group decided positively that the future Law of the Sea Convention 
should include effective dispute settlement provisions, which should 
be contained in a separate chapter of the Convention, without prej- 
udice to special provisions which might be contamed in other chap- 
ters of the Convention. In particular, the Working Group prepared 
alternative provisions on the following subjects* 

1 Obligation to settle disputes under the Convenhon hy peaceful 
means 

2 Settlement of disputes by means chosen by the parbes 

3. Clause relating to other obligations with respect to dispute 
settlement. 

4 Clause rdatmg to setUement procedures not entailing a bind- 
ing decision. 

5 Obligation to resort to a means of settlement resulting in s 
binding decision. 

6 relationship between general and functional approaches 

7 Parbes to a dispute. 

8 LoeiU remedies 

9 Advisory iurisdicUon 

10 Law applicable 

11. Exceptions and reservations to the dispute settlement pro- 
visions 

The subsequent sections of this paper will deal senalim with 
these questions. 


Obligatiok to Settle Dispittes Ukder tiie 
C o:?VENTiOK RY Peaceful Meaks 


The Charter of the United Nabons provides in article 2(3) that 
all Members of the United Nabons "shall settle Iheir disputes by 


dispute? bj- a variety of meins We hnxe noted in par- 
bwlar the wiahcn ol many slates to rcroUe diroutes on the basis 
agreed on a rcgionil teic has mwiS m 

kS ^ “ quentaon is the idea of dispute ceitlemea" 

by general, reponal, or srecinl agreement but with a lau 
?ei inbarnl vKieh tiould be axiuftble in cas« vtoc rtnlM dn 
to fettle the di-putei through other 
P Tbe r-peri of the Wo-hmg Group hive net been pub!i-!ed 

r-lf n 7*'^ refer enccf. to the p-oc*edinr- 

C..OV.P m ih\* :-t c.e me on the auihor^s rotes and rwlJ^bon^ 


497 


326 


p»« »«<,,. r.ss£,"S'5X't”.s:'r 

ftSme ®r*s®> regardlesa of its subject-matter J^eve^ 

?™?„‘ r? Hfce to see m the Lawrf the Sea (S 

reference to the duty to settle a dispute through 
fte peao^ means mdieated m artide 33 of the Charter Ihw 
pomt out the fact that the important document fonnmg the 
oaas of the law of the sea negotiations, the Dedaration of Pnn- 
^les Governing the Sea-Bed and the Ocean Koor, and the Subsod 
Thereof, beyond the Limits of National Jurisdiction, prodaimed m 
paragraph 15 that the "parties to any dispute relating to achweess 
m the area and its resources shall resolve such dispute by the meas- 
ures mentioned m Article S3 of the Charter of the United Nations 
and such procedures for settling disputes as may be agreed upon 
m the international regime to be established ”» armiiar provjacms 
are contained m various international agreements and m some pro- 
posals made during the law of the sea negotiations « 

In view of the fact that the Declaration on Prmci|des of Inter- 
national Law concenung 35Vlew^y Relatioiis and Cooperation among 
States in accordance wiUi the Charter of the United Nations, which 
was adopted by the Greneral Assembly in 1970, contamed an dabota- 


10 Adopted by G A Bes 2749 (XXV), 25 UN GAOB, S«pp 23, at 24-25, 
UN Doc A/e028 (2971) 

12 See, €,fft the Vienna Convention on the Law of 3ieatie^ of 
1969, article 66(3), UN Doc A/CDNF 39/27 (1969), 63 AMsacaw J Wt 
IiAW 875 (1969) , ^CVeaty of Priendahip and Neighborly Helatons between 
Iraq and Turkey, of March 29, 1948, art 5(1), 87 UNT.S 236, Trea^ w 
Fnendship betweai Tutk^ and Tran$}ordan (now Jordan), of 
1947, article 4^ 14 UNT S 49 3ee also the Geneva OmveBtion on 
and Conservation of the Living Besources of the High Seas, of AjnJ 
article 9(1), £1966] 17 UST 138, TIAS No 5969. 559 UNT^S 285 B 
may he noted fliat a Canadian Working P^er on IntematKa^ Re®*®® JJ® 
Madimery contained flie following comment **WJuIe the future 
treaty^ should provide for the resdution of disputes m ac^aij* 
ide 33 of the UN Charter it is essential feat further pisK^n^ fw ^ 
ment of disputes should be included on the treaty * UN A/al- J 

(1«», 28 GAOB. Supp 21. at 218, UN Doc A/S«l ^ 

atatement is contained in a Pobsh Working Pap». UN Dw 
para 24 (1971); 26 GAOR, Supp 21, at 81, UN Doc A/B421 imih 
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tion of the ohligabon embodied in article 2(3) of the U.N. Charter, 
it has been suggested that reference should be also made to that 
Declaration Others would prefer to have no reference to the De- 
claration or at most to mclude such a reference only in a pream- 
bular phrase 

Consequently, the Working Group proposed the following alter- 
native texts. 

Alternative A 

The Contracting Parlies shall settle any dispute between them 
relating to the interpretation or application of this Convention 
tl^ugh the peaceful means indicated m Artide 33 of the Charter 
of the Umted Nations 

Alternative B 

[Having regard to the Dedaration on Principles of International 
Xaw concerning Friendly Kelations and Cooperation among States 
in accordance with the Charter of the United Nations,) the Con- 
tracting Parties shall settle any dispute between them relating to 
the interpretation or application of this Convention by peaceful 
means in conformity with the Charter of the United Nations 

Settlement of Disputes by Means Chosen by the Parties 

A reference to article 33 of the Charter implicitly includes the 
enumeration in that article of means of seltlcmcnt to be used by 
the parties That article also makes clear that the parties are free 
to use, in the first place, any peaceful means of their ovm choice 
Nevertheless it was considered desirable to confirm explicitly the 
right of the parties to choose freely any peaceful means they con- 
sider suitable for the settlement of a particular dispute, and to list 
the means which might, or should be, used.^^ 

Consequently, the Working Group suggested the following alter- 
native texts, the first of which puts an emphasis on the obligation 
to consult on the choice of appropriate means* 


12. The text of the Declaration was appro%ed by G A Res 2G25 (XXV), 
25 UX. GAOR, Supp 28. at 221-24, U.N. Doc. A/8028 (1970) II is referred 
to m the Declaration of Principles Governing the Sea-Bed, supra note 10, 
~i para 6 

13 UN Doc A/CONF,62/t.7. ct 2 (1974) 

14 S milar provisions are contained in the Antarctic Treaty, of December 

1, 1959, article 11(1), [1951] 12 UST 79^. TlJi S No 4780. 402 UNTS 
71, a"d in the Smf^c Convention on Narcotic Druir*. of l.'arch 30, 19G1, 
ftrt, 4C{1), [19573 IS UST TOT. T.T AS No 6298, 520 UNTS 201 Scr 
Btio ihn United States proposal in U.N Doc. A /AC art 1 (1973). 

15 UN Doc A/CONF62/L7, at4 (1974). 
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Alternative A 

Xf any dispute anses lietween two or more Contracting Parties 
relating to the interpretation or application of Conventioiii 
those Parties shall consult together with a view to the settiement 
of the dispute hp negotiation, inquiiy, mediation, conciliation, arbi- 
tration, judicial settlement^ recourse to special procedures provided 
for hy an international or regional orgamzation, or other peacetiil 
means of their own choice 

Altcniative B 

The parties to the dispute may agree to settle the dispute by any 
peaceful means of their own choice^ including negotiation, media- 
tion, inquiry, concihatzon, arbitration, judicial settlement or re- 
course to special procedures provided for by an intemahonal or 
regional organization. 


CiiAUSB Eeeaxing to Oxher Oblxgations Whh 
Kesfecx to Dispute Settusmeht 

A difficult question anses with respect to the relationship be- 
tween the new provision for dispute settlement and previous obhga- 
tions on the subject which have been contracted by the parties to 
the dispute Many States are already bound by various treaties 
on the pacific settlement of dilutes bmding them to snlnmt an 
disputes to arbitration or judicial settlement Many States have 
also agreed in a variety of treaties to settle certain categories “ 
disputes by means specified m those treaties” OhligatioM una» 
many of these two categones of treaties are likely to 
nWiggfanng under the dispute settlement provisions of me Law 
the Sea Convention, The concept of freedom of 
m the preceding section of this paper, also require *at 
should be free to agree after a dispute has ans® that it be ra 
to a new procedure specially tailored to the drcumstan 
dispute 

16 Poracollectioiiofauchtreati^seet^^N^^^®|^^^^^, 
VBY OP TREATIBS POR THE PAdPIC Seummeht op 1st™ 

1528-1948 (UN PiihL1949V3) 

17 SeeTJN Survey, ^ TTn, 4 ed Nations provides m ar^ 

18 In a similar spmA the 

de 95, which is contamed an the Copter reiaimg ™ 
of Justice, that: • the 


S Ap^ 29. 1957, art 28(1), 320 298 UlfTS 

tiie European Economic was ’limited to *8**®***®“ 


500 


Intenmuonal Dispute Sctilcmcnt 


S29 


[VOL 12 495 . 1975 ] 


La^D of The Sea Convention 

SAN DIEGO LAW PEVIEW 


The objection was raised that the parties may have agreed or may 
agree to submit the dispute merely to a procedure of mediation or 
conciliation, and that a party is &ee to reject the results of such 
a procedure In such a case, the dispute wiU not be really settled, 
and it would, therefore, be dangerous to oust the procedure em- 
bodied in the Law of the Sea Convention in favor of such an un- 
rdiable means of dispute settlement To meet this objection, it was 
agreed that an outside procedure shall be exclusive only in cases 
m which it entails a bmdmg decision, and a different solution was 
provided for procedures not entailing a binding decision (See the 
followmg section with respect to such solution ) 

Finally, there was a difference of opinion on the question whether 
the Law of the Sea Convention's procedure should have an auto- 
matic precedence over other procedures, or whether, on the con- 
trary, the prior procedures should automatically be applied In 
either case, the parties may agree, before or after the dispute has 
ansen, which of the procedures sh^ apply 

Consequently, the Working Group agreed on the following alter- 
native texts 


Alternative A 

If the parties to a dispute [agree to resort to a procedure entail- 
ing a binding decision or] have accepted, through a general, re- 
Donal, or special agreement, or some other instruments, an obliga- 
tion to resort to arbitration or judicial settlement, any parly to the 
dispute shall be entitled to refer it to [such procedure or to] arbi- 
traUon or judicial settlement in accordance with that agreement or 
instmmcnts m place of the procedures specified m this Convention. 


Altorantive B 

IJe provisions of tins Convention relaUng to dispute settlement 
shall not apply to a dispute with respect to which the parties are 
bo^d by an agreement, or other instruments, obliging them to sub- 
mit that dispute to another procedure entailing a binding decision 


AltemaUve C 


hmwittutandmr the provisions of any agreement or other instru- 
ments m force between them, the Contracting Parties shall, unless 
tne y o Jicrwiso agree, apply the procedures laid down in this Con- 
\cnlion to any dispute relating to its interpretation or application 
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ChAVSR Relaxing to Settlement Frocedtjbes Not 
Rntailzng a Binding Decision 

In order not to frustrate the provisions on dispute settlement con- 
tained in the Law of the Sea Convention, it is necessary to regulate 
any resort to mediation, conciliation or any other procedure not en- 
tailmg a binding decision. The parties may agree to exhaust first 
those other procedures, and in such a case it is necessaiy to defer 
to their preference. If the parties have agreed to a tune-limit for 
the purpose, that time-lumt has to be observed If there are no 
such agreements, and one party has resorted to some other proced- 
ure, the other party should have the right to refer the dilute to 
the procedures under the Law of the Sea Convention either at its 
complete discretion or after the first procedure has not led to any 
result within a reasonable tune 

Taking these considerations into account, the Working Group 
agreed on the following alternative texts 

AltemativB A 

Where a Co&tractmg Party which is a party to a d^ute relating 
to the interpretation or application of this Convention nas roo- 
fljat dispute to a dii^ute settlenient procedure not entauing 
a binding decision, the other party or parties to 
any tune refer zt to a dispute settlement procedure provided tor py 
this Convention, unless the parties have agreed otherwise 

AltemafaveB 

Notwithstanding any agreement to 
not a binding decision, any Contracting Party ^ 

foTItspute reteHae to the inteijretation « 
Klonvention, which is required Iv this Convention to l. e_^ 
on the appheataon of one of the patties to adi^te se^ 
S^t procedure mtading a binding decision, may refer te dispute 
at any tune to that procedure 

Alternative C 


The n^t to refer a dispute to toe a^Smi'niay he 

for by this Convention for obtainu^ a Mtahliidied bjr 

exercised only after the settlement pro- 

the parties in an agreement to resort ^ ^ ahsenoe 

cedure which does not ® i>mamg^to mon, [within 

of such a time-limit, if [witto a cucumstanoes] 

a reasonable tune, taking into ^ ^ resulted m a settle- 

that procedure has not been applied or has not tesuixeu lu 

ment of the dispute 
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Obugation to Resort to a Meaks of Settlement 
Resulting in a Binding Decision 

Once it is agreed that the disputes relating to interpretation or 
application of the Law of the Sea Convention should be submitted 
to a procedure resultmg in a bindmg decision, several roads are 
open The three main alternatives considered by the Working 
Group were arbitration, a special Law of the Sea Tribunal and the 
International Court of Justice 

Many agreements concluded in the maritime field provide for 
submission of disputes to arbitration A special tribunal has been 
proposed, m particular, in connection with seabed disputes;*^ the 
US proposed in 1973 that a Law of the Sea Tribunal be estab- 
lished.*^ Many treaties provide also that disputes relating to their 
interpretation and application shall be submitted to the Inter- 
national Court of Justice a dispute may be submitted either to 
the full Court or to a special chamber of the Court 

Arbitration is the most flexible of the tliree methods and allows 
tile parties to tailor the membership of the tribunal to the special 
drcumstances of the case. On the other hand. States have been 
reluctant to accept foolproof provisions for the establishment of an 
arbitral tribunal;®® and there have been many cases in which arbi- 


23. Similar three cGitcmativcs are provided for m the Convention on the 
Protection of the Llarine Environment of the Baltic Sea Area, of March 22. 
1974, art 18, 13 Int Legal MA-muALs 546. 552 (1974) 

24 See, c 0 . the IMCO Convention lor the Prevention of Pollution from 
SJupn, of November 2, 1973, art 10 and Protocol II, IMCO Doc. MP/CONF/ 
(1973), 12lxr:’L Legal Matcuals 1319. 1441 (1973), Convention for 
of Marine Pollution from Land-Based Sources, of June 4, 
19i4, art 21 and Annex B, 13 Legal Matekials 352 {1974}. See also 
Convention, of March 9, 1954. art 13 and annex n, 581 

T S 57 

(1973)^^^ 28 UN GAOR. Supp 23, Vol IT. at 130-36, Doc A/9021 


20 y.N. Doe. A/AC 138/07 (1973). 

^Tost of these treaties are listed in [1973-1974] L<UYB £1-94 
.-T* ^ chamber could be created for law of the sea disputes. Sec 

fv Statute of the Court, end arts 24-27 of the Rule.* of 

*..0 (gnirt, as amended m 3972 2 IirxoiVAVxoxAL Com*? or Justsck. Acts 
O^xiAjiTTATiov or 570* Cocut 9-10 
Arbsfcl Procedure, prepared by the In- 
Coinnsis«.on. 13 UN GAOH. Supp 9. al 5-8. U.;,-. Doc. A/ 
^ rropo’^al that the General /.^cr*bly cemmena the-e Rulri 
i»*e atlc.-ticn of Member Stater hid to be modified, and the Generrl A 5 - 
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tral faibunals run into membership and procedural 
which have prevented an effective decision It often 
months before an arbitral tribunal is able to funetn^ 

deal^ectively with cases reqummg“^^^^^^^^^^ 

The International Court of Justice can qmcMv enact 
measure to preserve the respective ri^ts of the parbes^tS L 
pute. Under its new rules of procedure, it can dei^ihoi 
With a case as the parties will allow. The Court l^had ^ 
experience in interpreting international agreements, and in recent 
ye^ has shown great flexibdity with respect to both procedural 
and substantive law While the Court has sometimes been con- 
szdered as too conservative, it is less likely to be so m applying 
a new Law of the Sea Convention representing a new stage m the 
development of international law On the other hand, it can be 
argued that the Law of the Sea Convention will contain many tech- 
nical provisions requiring not good generalists, but judges with spe- 
cial competence in law of the sea probl^ns Many questions whi<^ 
might arise under the Law of the Sea Convention will rdate not 
to international law but to various administrative problems of the 
new regime which require a tribunal with an admimstrative rather 


than strictly legal approach, a tribunal resembling more French 
Consetl d*Etat or the Court of Justice of the European Communities 
than an arbitral tribunal or the Ihtemational Court of Justice !nie 
final difficulty relates to the possible parties before the Court (see 
infra) If it is decided that the law of the sea dilute settlement 
procedure should be open not only to States but also to mtexna- 
tional organizations, public and pnvate legal persons, and even to 
individuals, they could not be given access to the Intemabcmal 
Court of Justice without a drastic amendment to its Statute 


A special Law of Ihe Sea Tribimal would avoid most of these 
difbculties Bemg a permanent tribunal, it would be able to func- 
tion expeditiously, eternally in emergen<^ cases It could be 
opened to any parties to a dispute, under conditions specified in 
its statute It would be composed of persons with spe(^ compe- 
tence in vanous fidds covered by the Law of the Sea Convention, 
and in addition it might have attached to it Especially qualified tech- 


sembly merely brought them to the attenUon of Mfember 13 TO 

GAOB, Annexes, Agenda Item No S7, at 4-7 tTN Doc 16 

G A- BeaoluUon 1262 (XHI). of November H 1858, IS UN GAQB; SafiP 
Vol I, at 58, TT N Doc. A/4090 (1058) „ ^ 

30 For an amdysis of the nu^aps which -can befell 
tribunals, see (lARtsaroN, The PaocEsa or taBBHAnOBrAii AHaBOMirow 

^ 31 ^At present, ariude 34(1) of the Statute provides that only States may 
be parties in cases before the Court 
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lucal assessors who could be called upon to participate m cases 
within their field of competence.*^ Functioning within the frame* 
^ork of the Law of the Sea Convention and under its authonty, 
the Tribunal should be able to ensure that the guiding prinaplcs 
of the Convention and its spirit are properly observed.** 

The Working Group found it necessary to present the following 
alternatives for the three mam options, as well as a text combining 
them in one complex formula.** 

Alternative A.1 

Any dispute which may arise between two or more Contracting 
Parties regarding the Interpretation or application of this Conven* 
tion shall be submitted to arbitration at request of one of the 
parties to the dispute. 

Alternative A.2 

Any dispute between two or more Parties to this Convention 
con^ming the interpretation or application of this Convention 
shall. If settlement by negotiation between the Parlies involved has 
not been possible, and if these Parties do not otherwise agree, be 
submitted upon request of any of them to arbitration as set out m 
annexe . to this Convention 

Alternative B 1 

between two or more Contracting Parties relating 
to the inlerprcUtion or appheaUon of this ConvenUon ahaU be sub- 
dued. at the request of any of the parties to the dispute, to the 
Law of the Sea Tribunal to be established in accordance with the 
annexed Statute 


Alternative B 2 

Kotwithstan^ng the submission of a dispute to a procedure not 
entaumg a binding dedsion. any Contracting Party which is parly 
to the interpretation or application of this Con- 
fhn IS required by this Convention to be subimlted on 

I”®/* pn^its to a dispute selUemcnt pro* 
SSnIf M decision, may refer the dispute at any 
tunc to the Law of the Sea Tribunal. ^ 

Alternative C 1 

between Contractmg Parties concerning the 
Pjj'ation of Ihis ConvcaiUon which u not setUod 
^ referred to the Intcmalionnl Court of Jus- 
«cc bj the appheaUon of any party to the di^te. 

33 138/97, arts. 4-S (ISTS). 

/.?nl IbA J s7 Steel Community, of 

Lc Court cstab* 
i interpretation 
: rcguiabots. rei 

-T -X. use A/CO:>T 62A. 7. at 8«13 (11)74) 
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Alter^atrre Q£ 

Asf cispsie £:i^g bstires:! CcntecSag g>r->*P?.r?-ig ^ 

iat^rfet5Ki cr of Coareoif as y>gTi oe refe^eS b- 

app S ica t foa. of say p2r;y to 2;e c5^p:«l8 to s ^iszibsc to bs 
2ishe5 in aKordaace its Ststste of the Ir-*^~ stin>.a7 ccari of 
Jssflce to deal Trtfh the La^r of the Sead^jtes. 

AiiersatireD 

Sa^eci to the pcovfsicas of tafs Chapter, say psry to s dispals 
relath:g to the irterprefettoa or soplfcaSoa of tins CoaTeaSca 
bs entitled to refer such dispute at szy tne to tlhs d^ate sst2e- 
nsat procedores ea.tpn:rg a bhicfag decdsfoa. "Rijh sre pnrrfced 
fcr !a this CozTEatSoa] [srbztrstica] [the tfbural estahifshsf 
under this CoaveaUau] [the iDtemstfonal Ccrort t£. 


Tes Bsu^ziaiyssip Bsrtrzsr Gsszziz. 
FrocKOKsir Aspsoacsss 


The acceptance of cver-aH dilute sstSenezt procedures cscsuds 
to a large extent on the solution of the problens of its rdstica^ 
to ^edaL funcdcnal procedures devised for such areas as sedja 
and filling Before fee conc^t of an irrer-Ell dilute setCensa; 
saadainerv vras dersioped, certain ‘Vested rights* T«ere estaoltfeef 
in severai fcnction^ areas. There ssan:s to be a general acceptance 
of a Seabed Tribunal and various proposals have been adTEu^f 
to deal vrith difficult Ashing problenas Eb- can fe^ fsnctio:^ 
approaches he recondiea vrffe fee more proisa^ to be 

^sbodied in the dispute setflemeat chapter of the Convenfcon? 


The sinplest approach vrould be to divide tee on fcictcrsl 

lines- \Vherever*the Conveiition provides for a spe^p^ceau:^ 

as tor tostance, vrife resnset to fee seabed or fifeerfes— this 
procedure would apply, and fee general approach oe re- 

stricted to areas not co-ered by special procedures The geae^ 
T>rccedur« nnght also apply in cases vrhee 
fiicts between various uses, for instance, betiveea sea^ 
tation end Sshin^ or between navigatian and seaosd esplfiiia-ca. 

Ateeoaer erfre=:e, 
listed, it tidgtt TOTlace sH the fcacSoaei 
ho^rever. filffereat approaches ta vertws 

dissabersiEiglit be esUfclishea for eschar ^",*^!s&=e3 

iiai coatemplated in a fancSoi^ 

to theappropriate c3ambsr c£ ^ 5tbT^ cE=r^ 

■BToala feus be preserrea, vritaoot a proli-era-oa of _ 

sons and rnbiiais. To sadEtate ^ J 

gsstec (as noted supra) feat tedmical esp^ '^eri-irde' 

^ed to the IMbnnaL Such esps^ 

pendentSy, as ^edel concnrtte« ceaiing * - 
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with scientific and technical questions, leaving to the Xnbunal only 
such issues as cannot be resolved on the technical level Alter- 
natively, the experts might function as assessors, participating in 
all stages of the proceedings, but without the right to vote It is 
quite likely that in either case, the Tribunal would rely heavily 
on the fintogs and the advice of the experts and would try to mesh 
them with its own conclusions derived from the language and spirit 
of the Convention. 


A third approach has also been considered which relies on a two- 
step procedure. In some cases, for instance, if there is a separate 
seabed tribunal, an appeal to the Law of the Sea Tribunal might 
be allowed in specified categories of cases Thus an appeal would 
bo possible if the decision on the lower levtd is challenged on such 
grounds as lack of jurisdiction, infringement of basic rules of pro- 
cedure, misuse of power (in Stench administrative law— ubus dc 
pouvoir or detoumement de poitvoir), or a violation of the Con- 
vention.*® In other cases, where the functional chapters place reli- 
ance on fact-finding commissions (for instance, with respect to fish- 
ing, pollution or scientific research), the findings of fact thus made 
cither might be considered conclusive or might result in a sluft in 
the burden of proof 

In this case also the Working Group found il necessary to present 
a variety of options, witli the following alternatives 


Aitcmativc Al 


‘'R^icn a party to a dispute objects to a decision arrived at throuph 
a specialized dispute settlement procediuv^® provided for in this 

35 For analogous provisions, see the Treaty Estabhshmr the Euronew 
^ai*n«nity, jypfv note 18, art 173, and the Statute of the lAdministrativc 
^ibuwl 0* the United Nations, as revircd in 1953 and 1055 art 11 
/VT/nme-.%2 (UN 3?iIbL62X3) (1902) * 

approach, sec the Acrccmcnl for the Establishmenl 
Fisheries Couneil. as anc*idcd in 1961 art XUT 4ift 

:! y Doe. A/CONT 63/1*7, at 14-15 (1974). 

i-rf om c«H«r 
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Convention, that party may have recourse to the dispute settlement 
procedure entailing a binding demaion provided tor m this chapter 
on any of the following grounds: 

(a) lack of junadzction, 

(b) infnngexaent of basic procedural rules, 

(c) misuse of powers, or 

(d) Violation of the Convention 

Alternative A 2 


Wtienever this Convention provides for a specialized procedure^ 
without allowing farther recourse to the dispute settlement pro- 
cedure entailing a bindmg decision, this chapter shall not apply. 
Alternative B 1 


1 Before resorting to the dispute settlement procedure entailing 
a binding decision provid^ for in this chapter, the parties to any 

dispute relating to chaptera of this Convention [e^, those 

relating to fi-qhmg , pollution, or scientific research] may agree to 
refer zt to a special fact-finding procedure in accordance with the 
provisions of anneic 

2 In any procedure entailing a Tnndxng decision under this chap- 
ter the findmgs of fact made by the fact-finding machinery ShaiU 
be (Kmsidered conclusive funless one of the parties presents positive 
proof that a gross error has been committed] 

or 


2 the ftndm ga of fact made by the fect-hndmg machinery 

be challenged by a recourse to the dispute sewaement proeeto 
provided for in this chapter, the party challenging such facts ahaU 
beer the burden of proo£ 

Alternative B 2 

1 At the recLuest of any party to a dispute relating to chaptera 
p£ this Convention [e g , those relating to fishing, 

tesearehl, the dispute shaU be referred to a upead fact- 
finding procedure in accordance with tbe 

2 If anv nartv to the dispute considers that the 

Lu^ « m aSordan« with fte 

rtmay appeal to the dispute settlement procedure provided ar m 
this chapter. 

Alternative C.1 

1 The lAW of the Sea to belstehti^ed m 

Intk the annexed statute ^ 

with dispute relating to ® 

chamber of the Tribunal shaB be aa^ed ^ 

S^tc by tour technical assessors atog with it 
Sa^ of the proceedings, 

assessors diall be chosen ^ S°tha TnhunaL C^Hieir 

persons prepared pursuant to the »» considered by 

TO iaentific and technical quesbous shah be consiu 

the chamber as conclusive.] -with 

2, Each chamber shall deal by flie statute rf 

— MsSiSl. 

»i«»i — »“ 
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such mattcts to a special committee of experts chosen, from the list 
of qualified persons prepared in accordance with the statute of the 
Tnbunal. 

2 If the dispute is not settled on the basis of the committee’s 
opinion, either party to the dispute may request that the Tribunal 
proceed to consider the other aspects of the dispute, taking into 
consideration the findings of the committee and all other pertinent 
information 


Parties to a Dispute 


It IS quite difficult for some States to reconcile thems^ves to the 
idea of a dispute settlement machinery resulting in a bindmg dec!*' 
Sion. One cannot be surprised, therefore, that they balk even more 
when it IS suggested that this machinery should be open not only 
to Stales but also to other entities, or even individuals Others 
believe, however, that several categories of law of tlie sea dis- 
putes arc likely to go beyond the usual Statc-to-Statc framework. 
The Charter of the United Nations departed from traditional inter- 
national law by recognizing the rights of mdmduals and the United 
Nations has slowly developed machmery to protect these rights, at 
least in cases of gross violations It would be incongruous to deny 
the mmimal procedural rights to individuals m the new Law of 
the Sea Convention whidi is meant to provide new vistas of inter- 
national law There need not be, however, a complete break with 
the past, and appropriate conditions might be imposed on the use 
by legal entities and individuals of the facilities established under 
the Law of the Sea Convention '*® These conditions might be dif- 
ferent for international intergovernmental organizations, interna- 
tional nongovernmental organizations, other legal entities and in- 
dniduols. 


The Working Group decided to present'on this subject the follow- 
ing stark alternatives*^* 


Altcmntive A 

p-irtlS,® ‘ to StatM 

toe machinetj- sliall be open to 
e. cr Sla.e- intcm-itional »nlcri:o\ cmmcntnl orraniiations, Inon- 


Proitcno^ OP IK-vaj, 

» rwitict'ons included in art do 173 of the Treats Eatab- 
41. L a Doc A/COXr62/L7,ftt 37 (1974) 
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governmental international organizations having a consultative le- 
lationshsp with the United Nations or a specialized agency ^ the 
United Nations or any other international organlzationl^ and natural 
and jundical persons shall he laid down [by . . ] [m an annex 
to this Convention] I but m no case shall such conditions place the 
parties m position o£ inequality 

Alternative B 

The dispute setUemont matdimery shall be open to the States 
parties to this Convention [and to the Authority, subject to ^ 
provisions of article . . .] 

Local Rc&dEDXEs 


One of the oldest rules of international law is the rule requiring 
exhaustion of local remedies before a iresort to international reme- 
dies It has been considered appropnate that ordinarily a State 
should not be internationally responsible if an adequate remedy 
might have been obtained m its courts. On the o&er hand, if no 
such remedy exists or it zs insufficient, too slow or likely to be bi- 
ased, international law allows this requirement to be skipped" 
There are also some international agreements which completdy dis- 
pense with the requirement that local remedies he exhausted** 
Consequently, the Working Group suggested the following alter- 
natives.*® 


Alternative A 

A Contracting Party which has lira measures to be 

contrary to this Convention shall not 
quest for submission of a dispute to the 
cedure under this chapter solely on the gr^d that any remedies 
under its domestic law have not been eachausted 
Alternative B.1 

The Contractmg Parties shall not be entitl^to 
to the dispute setUement 

remedies have not been prevjou^ mdiausted, as required ny 
national law. 

Alternative B 2 

1. In the case of a dispute rdatmg to 

State of its enforcement jurisdiction in accordance 


42 T^ruleoneiaausuonoriorax^^^^ -- — geeSOBR 
on demal of justice, can be traced at least to the luntn cemurjr 
& BnSRGEKreuL. supm note 8S, at 32-40. SAXsiat IteCBwr CoiJ- 

43. See generally F. GABcfA-AMADOS^ L 72- 

TOAXTOK OF xsB 3Uw OF SiAHE BfisPOimBrajOT m ^ 

^^0. 362, 366^ 400-01 (1974). See also Geneva General aw. 

Convention ^ 

Cases of Oil WufaontoualbM, of ““orfquist, MW Di- 

at 18-18 (IW. 
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venlion, the occasion tsub}ecl matter] o£ which, according to the 
domestic law of the coastal State, falls within the competence ol its 
judicial or administrative authorities, the coastal State shall be en- 
titled to request that the submission of the dilute to the means of 
dispute settlement provided for in this chapter be dedayed until a 
decision with final effect has been pronounced, within a reasonable 
tunc^ by the competent authority. 

2 In such a case, the party to the dispute whidi desires to resort 
to the procedure for dilute settlement provided for in this chapter 
may not submit the dilute to such procedure after the expiration 
of a penod of one year from the date of the aforementioned de- 
cision 

[3 'When the case has been submitted to the settlement procedure 
under this chapter, the party challenging the fmdings of fact by 
the judicial authorities of the coastal State shall bear the burden 
of proof ] 


Advisory Jurisdiction 

To further facilitate the coordination between domestic and inter- 
national remedies, it has been suggested that it would be desirable 
to allow domestic tribunals to request the Law of the Sea Tribunal 
for an advisory opimon authontativedy interpreting the provision 
of the Convention which is at issue in the domestic forum. Some 
delegations would prefer a binding ruling similar to those given 
by the Court of Justice of the European Communities in analogous 
situations A domesbc tribunal would be authorized to request 
such an opmlon only if its own law authorizes such a reference 
to an international authority The Law of the Sea Tribunal may 
cither be bound to ^vc such an advisory opinion or the matter may 
be entirely at its discretion, depending on the circumstances of the 
case, the seriousness of the issues involved, and the need to main- 
tain uniform jurisprudence. 

Consequently, the Working Group agreed on the follovt-ing pro- 
posal, cmbod> mg the basic options ■*’ 

It a court of a Contraclmg Party has been authoiized by the 
domestic law of that Parly to request the Law of the Sea Tribunal 
to give an ad\*iSQr> opinion fr ruimn] on any question rein tiny to 
the intcrprelalion or application of thn Convention the Ltw of 
the Sei Tribunal may fshall] gi\e *-4ch an opinion [nilinfi] 


Establishing the European Economic Cotmnunil>, r.pra note 

ic 177 

47 U:: Doc A»CONF6'>/U7.rt20 (1074). 
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embodies the law to be aoDlIed bv itsell 

quently, the discretion of £ tabSal to^S 

Of the law as controversial in recent years as the law 
some States found it even necessary to modify their previoM^iS 
jurisdiction of tte InteiBational Court of Justice 
in ordCT to avoid premature decisions while the law was m the nto- 

concerned m the new Lawrf 
the S» Convention, that convention will constitute the law to be 
applied and previous anxieties will disappear. 


Some delegations did not think it necessary to sm^ out the new 
liaw of the Sea Convention as the only law applicable. Th^ ex- 
pressed the view that once that convention comes into effect it will 
form a chapter of general international law, and it diould be su^ 
ficient to state quite simply that the law of the sea dispute settle- 
ment machmery should decide in accordance with applicable inter- 
national law They pomted out that even if priority should be 
given to the Law of the Sea Convention, other rules of international 
law would also have to be applied £rom time to tune, and die Con- 
vention will have to be interpreted in accordance with the rules 
of mtemational law relatmg to interpretation. 


A question was also raised about the content of the of this 
Convention.” Is it limited to the text of the Law of 'die Sea Con- 
vention only, or does it also embody the regulations enacted there- 
under as well as regional arrangements and pubhc or pnvate con- 
tracts concluded pursuant to the Law of the Sea Convention? 
Some delegations would also like to preserve the right of the parties 
to agree that a dispute be decided ex aequo et bono flmally, some 
delegations suggested that the diqiute settlement machmery should 
be expressly given the function to ensure that the law of the Law 
of the Sea Convention would be observed in the interpretation and 
application of that Convention 

Taking these proposals into consideration, the Working Group 


48 See, e g , the recent declarationa by Austcaha, Canada and the Phil* 

ppines [1973-1974] I C J.Y B 49-61. 63-64^ 73-74 . 

49 The Statute of the International Court of Justice contains such pm 


Sion mart 38(2) . ^ pifwinaaii JBc- 

50 For a similar provision, see the T^eaJy Establishing the Burop 
onomic Comznum^, supra note 18, art 184 
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proposed the following alternatives concerning the law applicable 
and a separate provision on equity jurisdiction.*^ 


AltetnaUve A 

In any dispute submitted to it the dispute settlement machinery 
shall apply the law of this Convention, and shall ensure that this 
law IS observed in the interpretation and application of this Con- 
vention 

Alternative B 

In any dispute submitted to it, the dispute settlement machinery 
shall apply, m the first place, the law of this Convention If, how- 
ever, the dispute relates to the interpretation or application of a 
regional arrangement or pubUc or private agreement concluded 
pursuant to this ConvenUon, or to relations adopted a compe- 
tent international organization, the dispute settlement machinery 
shall apply, in addiUon to the ConvenUon, the rules contained in 
such arrangements, agreements, or regulations, provided the regu- 
lations are not inconsistent with this Convention 


Altemattve C 

1 submitted to the dispute settlement procedure estab- 

“ accordance with op- 


Alternative D 

sholt apply submitted to it. the dispute settlement machinery 


(a) the provisions of this ConvenUon; 

competent mter- 


(c) the terms and conditions of the relevant 
ic^l arrangements entered into hy the 
national authority. 


contracts or other 
competent inter- 


Equity JurisdicUon 

the mS chapter sh^ not prejudice the right of 

ocqwo If btno ^ ^ dispxA^ be selUed ex 


ExCEPT^O^?S AKD ReSERVATIOKS TO THE DISPUTE 

Settlement Provisions 

pcc^^e integrity o£ the compromise 

to be p-eser\-ed at Sea Convention needs 

'••!siois'^ needed effective dispute settlement pro- 
eded, ap plicable without exception to all parts of the 

noc A/COKr.62/L7, at 20-21 ( 1974 ). 
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Convention.®* Otters would like to aUow exceptions mth resoerf 

d^ons to ^eci&ed chapters or articles of «ie Coavention.®* Thf 
^eme approa J of making the provisions on dispute settlemest 
merely <^tional« was rejected by the Working Gr^p in SS 
a compro^e prc^osal allowing ^edfied excephons to be enuiiL 
erafed exhaustively in the Convention While some would allow 
si^ exceptions with respect to all procedures, others would allow 
than only insofar as procedures leading to a binding decision are 
c^cemed, thus prohibitmg reservations with respect to concahs* 


For &e moment fke Workmg Group has limited itself to listing 
exceptions whidi were suggested by various ddegahons It did not 
try to draft them in a fmal, more precise form; nor did it consider 
the desirability or the danger of particular f onnulataons ^ 

!Ihe following options and alternatives were listed by the Work- 
ing Group.®’ 

Alternative A 

The provisions of this chapter ^all apply to all dispute reiUting 
to the mterpretafxon and application of Convenhen. 

AlternafaveBl 

The dispute Eettlement machinery shall have so juiisdichoa to 
render binding decisions with xespert to the fcillowmg categones of 
disputes* 

(a) Disputes arising out of the nonnal exercise of legiiiatoty or 
enforcement jurisdicUon, exc^t when gross oar persistent wcOatiOD 
xx£ this Convention or abuse of power is alleged.®** 

<b) Dilutes concerning sea boundary dehxmtatfons between 
States 


52. Itenytetemafionalagreementepwvidefioranover^aUdisputeseHJi^ 

ment macShineiy, without excepUons See^ c g. Box; supra, note fat i*" 

53. Tor an example of approach, see Vienna Convention on toe Law 

of Treaties;, supra note 11, art 66 ^ i 

At the 1958 Law of the Sea Conference a separate opti^ 
on di^te settlement was adopted; not many countnes latmw it 
tUflLTS 169. For a enhosm of tins approach, see the statement 
sador Galmdo Pohl, UN. Doc A/CONF.62/SR.5X, at 4 (piov ^ ISW) 

55, A similar me&od was adopted mdiaitmg the Geneva toenlAct^ 

supra note 18, art 39. ^ i 

56, As Ambassador Galindo Pohl has noted^ rf- 

stitutional problems teeing some States need to be toimn 

lowing them to protect their vital interests throui^ 

had to be detennined with the greatest care ® ILW 23oc A/C0I!F62^ h 

at 4-5 (prov ed. 1S74). 

57, DJT Doc A/COMF62/L7, at 22-24 (1974) „ 

■aepr^e draf^.and SJ 


pipposal}. 
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(c) Disputes involving histone bays or limits of tcmtonal sea 

(d) Disputes concerxdng vessels and aircralt entitled to sover- 
eign immunity tmder international law, and similar cases in which 
sovereign immumty applies under intematiozial law. 

(e) Disputes concerning military activities [unless the State 
conducting such activities gives its express consent] 

<0 

(g) 

Alternative B 2 

The dispute settlement machinery shell have no jurisdiction with 
respect to the following categories of disputes: 

(a) Disputes arising out of the normal exercise of ^scrcUon by a 
coastal State pursuant to its regulatory and enforcement 3 UTi 5 (hc- 
lion under this Convention, except m cases involving an abuse of 
power,®* 

(b> Disputes concerning sea boundary dehmitations between 
adjacent and opposite States, including those involving historic 
bays and the dehmitation of the adjacent temtonal sea. 

<c) Disputes concerning vessels and aircraft entitled to sovereign 
immunity under international lavr, and similar cases in which sov- 
ereign immumty apphes under international law. 

(d) Disputes concerning imlitaiy activities [unless the State 
conducting such activities gives its express consent] 

( 0 ) 


(0 


Alternative C 1 


1. In ratifying this Convention, acceding to it, or accepting it, a 
Slate may declare that it does not accept the jurisdiction of Uie 
dispute settlement maduncry to render binding decisions with re- 
spect to one or more of the following categories of disputes 


[(a) -(g) as in Altcmathc B 1 ] 

2. If o-'o of the Contracting Parties has made such a declaration, 
any other Contracting Party may enforce the same exception in re- 
gard to the Parly which made the declaration 


Alternative C 2 

^ ratifjing this Convention, acceding to it, or accepUnr It a 
state may declare that it docs not accept toe junsdiction of the 
putc EctUcmcnl machinery with respect to one or more of the fol- 
lowing cateconcs of disputes 


^ [ (a) - (f ) as in AllernaUve B 2] 

^ Contracting Parties has made such a declaration 
Party miiy enforce the nme exception In 
exa'u to the Part j wKch made the declaration. 


and imBt.catt(!n.i of this creepijon wJl 
^ liwt of Ore lubSanliCc n»ii- 

“ oncnnlicn-rf' 
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l&e working paper prepared the Working Group on the settte- 
mexA of the law of the sea disputes is only provisional in character 
and limited to outlining the basic alternatives It needs to be com- 
pleted and vanous issues need to be further clarified However, 
once an agreement is reached on the basic elements it should be 
rdatively easier to amve at a solution of the less essential points.^ 
It is hoped that the suggestions of the Workmg Group will facilitate 
the fmal settlement 


In conclusion, it might be useful to note some of the important 
reasons for mduding m the Law of the Sea Conventiou effective 
dilute settlement provisions. 

I, Effective legal procedures for dispute settlement are necessazy 
to avoid political and economic pressures While the larger and 
richer countries can apply extra-legal, political and economic pres- 
sures to achieve fheir ends, it is especially important for small 
countries and for developing countnes to have disputes directed 
into legal channels where the principle of equably before the law 


prevails 

2 It IS important to achieve a large measure of umformify m the 
mtapretation and apphcation of flie new Conventon. O^erwjse 
the Mmpromise arrived at with such great difficuliy qwiMy 
disintegrate, and the efforts of many years of negotiation woidd 
come to naught 

3. The system of dispute settlement must be ® “ 

the Law rf the Sea Convention. An 
totaUy inadequate way of dealing with the proWm M 
Ste diipute settlement to an KS 

the Stificatton and even the signmg rf 

countnes, the adjustments made for ihe s i«stifiable If ef^ 

insnt on the Law of the Sea 

fectivB means are provided to avoid the poli^l and even m 
confrontations which otherwise mi^ t occur. 

60 Statement by Ambassador Galindo Pohl, Angurt 29. 1974, «/»“ 

For a ahato^ 

62. See, e fir , flie tohowiw at^^ W 
1074 71 Dfip^T Stats BuMta 232, 235 , .. ^ trcsfy “ 
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4, The miimction of the Charter of the United Kations that inter- 
national disputes must be settled *'by peaceful means in such a 
manner that international peace and security, and ]ustice, are not 
endangered” cannot be complied with unless effective means are 
actually provided for such a settlement m the far-rangmg Law of 
the Sea Convention which will decide the fate of some 70% of the 
earth surface covered by seas and oceans The more encompassing 
the solutions are, the more the Convention lays down novel princi- 
ples for the solution of current and future problems, the more it is 
necessary to provide for the stabihty of the new regime through 
generally accepted, effective and flesdble means for the settlement 
of law of the sea disputes 


f®' *1’® acconmoddlions 
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The purpose of this monograph is to describe and evaluate the 
status of international human rights law — both conventional and 
customary — m domestic courts The focus is on the principles and 
rules governing cases arising m the federal and stale courts of the 
United States, since they generally arc representative of the prob- 
lems that courts face elsewhere Moreover, as will be evident, United 
States courts m the past decade have been the prime movers in 
the development of this body of international law. To the extent 
that the monograph has a thesis, it is that there is plenty of interna- 
tional human rights law extant, that domestic courts increasingly 
am being briefed on such lax^. and that they cither arc taking or 
should take this law into account in reaching their decisions. Hence 
including international human rights specialists, all too 


Bit ^ ^ prtpwd for sinii p«b1«h«J b> iht Amtnwn 

C Commmcc on World Orde- Under Uw, Imd 

r rcvwed md updned ^ett'on is nc^ r iblnhed 

rati-./* ^7 * Of and Pmtdcni. PrtKrdiiral A^prew of Inter 

r nJ xrrt, r n 1 ^ Sp-cnliraMon in Inirr^ 

tZl i t- mi, XA. M (in Intem-ion A X^^^y .nd 1 S D , 

■n»:»«<ho-„,Mcnb.r6fLAd 

-»mr- of Hur-n R.P.l.t, ,nd ihc lu'hor o- H.lor 
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many of whom often have concentrated exclusively upon the develop- 
ment and use of international procedures to promote and protect 
human rights — no longer can ignore the enforcement possibilities 
afforded by domestic courts 


I A Brief Overview of the Status of International Law 
IN Domestic Courts 

One of the few references to international law in the United States 
Constitution is found m article VI, section 2, which provides that 
'‘all Treaties made, or which shall be made, under the Authonty 
of the United States, shall be the supreme Law of the Land, and 
the Judges in every State shall be bound thereby, any Thing in the 
Conslitulion or Laws of any State to the Contrary notwithstanding 
Under this provision, which is the only one in the Constitution that 
speaks to the relation of international law to municipal law in 
domestic courts, a self^ccutmg treaty when proclaimed by the Presi- 
dent (or a non-self-executtng treaty when implemented by Congress) 
supersedes all inconsistent state and local laws * Additionally, under 
the “last-in^tirae” rule a self-executing treaty will supersede earlier 
inconsistent federal laws ® 

The other major source of international law customary lntc^ 
national law — is not mentioned in the Constitution, but the Supreme 
Court has ruled that it is “part of our law, and must be ascertained 
and administered by the courts of justice of appropnate jun^c- 
tion, as often as questions of right depending upon it jW 
presented for their determination ”♦ Having the s^e 
law,* It also supersedes aU inconsistent state and local laws wa, 
at least in pnnciple, earlier inconsistent federal 
tional agreements * *‘[A]s m the case of treaties, 


Fokeion Relations Law op the United States > 

(Tent Draft No 6, 1985) “moST 

' 4 The Paquete Habana, 175 US 677 , 700 (1900) 

5 See 1 Restatement, ivpn note 3, S 102 comnwa j. 


See 1 Restatement, svpni ««« 

Id S$ 135 comment c, at 81 ,,,ofcusiomary international Iw 

There seem to have been no ca^ m an^ier statute of m- 

was challenged on the ground th« « “ ntematmnal customary law and 
tcrnauonal agreement of the United miecnational 

mtemauonal agreement have ^ual ^ j-je arguably later customafy 

ait I) and both are law of the United Stales (5 131), 
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will give cfTcci to the obligations of the United States undci 
customary international law, at the behest of affcaed private parties, 
courts will prevent violations of international law by the States or 
by lower federal officials 

Under the dualist approach to international law, however, subse* 
quent federal laws will prevail over both conventional and customar)' 
international law when the two conflict ® Thus the United States 
may breach an international obligation and become responsible 
internationally — as it did when Congress enacted the Byrd Amend- 
ment which, under the last-in-timc rule, required the President to 
violate United Nations sanctions against Southern Rhodesia (now 
Zimbabwe) — and yet not be answerable for such a breach in domestic 


should be given cflcct as Iaw of the United Sintesi c^cn m the face of an c-iriicr 
or Agreement Bui customary law is made b> practice, consent nr ac* 
quiescence of the United States, usuntly acting through the President nlone, and 
r been argued ihii the sole act of the President ought not to prc\ail o\cr 
a hvv of the United States Courts m the United States will hesitate to con- 
clude that a principle has become a rule of customary intemation'd law if lhe> 
are required to give it effect in the face of an earlier inconsistent statute 
Id $ 135 reporters’ note 4, at 83 


for contrasting views on the an earlier version of section 135 and the reporters* note 
therein, compare HenXm, Irtemottonal Lam at Law tn thf Untied Stf^tts^ 82 Mich 1. Ri\ 
l'i55, I jGl 67 (1984) (supportive), uith GoldUang, Bad on Board the PAfuete Ilahnaa Kemh ,nc 
PfCenJitct Brtnvn Statutes ard Cusfomaiji Intmastimai Law, 25 Va J Im'i L 143 (1085) 
(cnttcal) For a hvcl> debate on the subject, sec Murphy, Ciufom'ry Jntematienal Law ii 
c J Jurtif^nidnet'^A Comment an Draft Restetment //, Int i pBACTtTtosrR*s Notiiiiook, 
a 20, (Oct 1082), Pnust, Replj to John Afurphy *s Comtrert an freatpmahre CiiJ/«nflr> 
ijf >nfpnif'rfire, t-<T*L pRAcnTio*irR*s Nottboor, No 21, at 18 Gm 

1.8 ), Golnklsni;, CuT*ma^ /r/r-a/ierr/ Ijai and Xj S Lrns, Ivt'l PRACTiTiosrR’s 
Noirrma, No 22, at 16 (Apr 1083). Paust. When Customer^ htrrrnUcrd Uit Clathn 
tfr’h r S*rttttr, Ikt'i pRACrmoNrn’s Normook, No 23, at 10 GmK 1983) 

St HrvKis. Forficn Affairs avo tiif Constitwios 223 (19/2) Fora discussion 
» 'ntrrnaiiotnl ngreements ind cuvtom’iiy internal icmnl law errue rights tint 
ir‘«l.v.^u\s mi\ invoke m<!(imc«itc courts w 1 Rcstastmi nt tupfa nnir t S 131 reporitrv' 
no c 4, at 63 66 Are also r/ra ie\t accompinymq note 25 

/rv Libvui Arab Republic 517!' Supp 542 

'fVV/Voo\T ^ 726 T 2rf 774 (D C Cir 1984). eerf dr>tei, 51 U S I W 

(I 85). one jitdqe on ippenl contended thii iniein itionil human nglits hw could 
mvo M ™ *n rsre instances vvherc individuals txpUtxily were printed a **ranse 
*#k.. V ^ J . concurnng) Two subsequcni eases rrneralK adhere 

thiUmeorreYomng U S S R , 761 F 2d 370 <7th Cir Wi) INndc! 

’,l " <C D C-.1 ISISS) rorfnl,c«m<.fllm.-,rrro-.rh,.l,.rJ, 

* / ;. ni‘‘*teT utiuld restrict s ich hMsuiis to xtiuations mvo!v irp perhaps .i handful 
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courts Moreover, by refusing to apply an obviously self-executing 
treaty, or by not granting an individual the standing to chall^ 
United States laws that allegedly conflict with international law, 
domestic courts not only deny litigants redress, but also impliedly 
condone conduct for which the United States may become respon- 
sible internationally " The judiciary thus must rethmk and revise 
a number of its restrictive rules before it tiuly con be !«ud that in- 
ternational law IS part of domestic law 

II A Brief Description of the Origins and Development 
OF International Human Rights Law 

The notion that all human beings enjoy certain basic human rights 
IS an outgrowth of the traditional international law governing State 
Responsibility for Injunes to Aliens As developed by state prac- 
tice and numerous arbitral decisions dunng the nmeteenth and early 
twentieth centuries, this body of law required all states to adhere 
to an '‘international minimum standard" of procedural and substan- 
tive justice in theu: treatment of aliens This mtemationai minimum 
standard — “whether aliens [were] treated in accordance with or- 
dinary standards of civilization”** — was repeatedly invoked by the 
United States on behalf of its citizens abroad, be it in cases of ex- 
tended mcarceration,** cruel and inhuman punishment,” or arbitrary 
expulsion 


10 Diftw V Shultz, 470 F 2d 461, 465-67 passm (D C Cir 1972). €ai AM 4H 
U S 931 (1973), ste I Restatement, supra note 3, 5 135(l)(b) "[Ap^u^ 
Icgidanon may supersede an earlier rule of [cusiomaryj intemaiional " P . 

of an intcmationaJ agreement as domestic law. the United Stat« remains bound by the 
rule or agreement uitemationally ” Id S 135 comment b. at 79 

11 This statement » not to suggest that, when a court Msa ^ 

non-sclf-cxccuang or denies an mdi^ual standing to 

ttonal agreement, it thereby expressly violates Ac United ^ 

(ions RaAer, by so acting, a court byj^s a decision ^ to the 

the United States of the opportunity eiAer to put ^complaint m 

world community that it has adhered to its 

an international forum or a diplomatic both rf ^ g ^ R«ponnbil 

Aus may follow, with the United States feang possible habdity under ooii 

■‘’’rSS'lUri.ihd.. 

aa Coias (Hague Academy of Internationa Law) 329,^39 5^ ^ ^ _ 

,3 Rolir« Caucus v (19^ 

OpmionjofCommraioneni 

16 Su eaurally 4 J Moore, supra note 14. at 3333 59 
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When the United States signed the UN Charter in 1945. 
adhenng to the human rights provisions of artides 55 and 56 ol 
the Charter, it thus was extending its longstanding reMgnition o 
an “international minimum standard” to include all human be- 
mgs rather than just aliens Similarly, by sibling subsequent in- 
ternational human rights instruments such as the Univcrsd 
non of Human Rights, >» the UN Covenant on Civil and Political 
Rights'* and the American Convention on Human Rights, the 
United States was reaffirming its commitment to the baste civil and 
political rights contained therein In considering the domestic en- 
forcement of the norms found in the various mtcmationd human 
rights instruments,” therefore, it should be remembered that, while 
the history of United States adherence to such norms is not necessar- 
ily of recent vintage, only in the past few decades have domestic 
courts been asked to apply them as part of conventional or customapr 
international law. Thus the application process, chronologically 
speaking, is still in its infancy The following sections take up 
the major problems that have arisen in the cases decided to date 
and, il IS hoped, anticipate some of the questions that will arise in 
future litigation 


ffl The Status of the UN Charter in Domestic Law 

Tlic UN Charter, having been ratified by the United States, is 
the supreme law of the land Article 1(3) lists among the UN*s main 


17 Srr Lillich mf>fa note 12, at 301-9*> 

18 UnivtTS'»l Declaration of Human Rii;ht5, «rrrrfDcc 10, 1948, G A Res 217A, 
L N Doc A/180. -I 71 (1946). rtprtrted w R Utwcii. Utervatiosai Homan Riciits 
iNSYri MEvn 5 440 1 (1965) 

19 Imcmmonal Covenant on Civil nnd Political Rights, Dec 16, 1966 

M^r 23. 1976 G A Ret 2200 21 U N GAOR Supp (No 16) at 52, U N 
l?oc V63I6 (2966}, R Luttcti, nij»re note 18» S 170 1 

20 Amcttctn Comeniton on Human Rights, cprr-tdjat Hov 22, 1 96*1 ririd 

18 I97B, OASTS No 36, ttpnnledx'^ R UiLueii. sjpre. note 10. $ 1?0 I 

21 Sinte Rctponsihili'y for {n)unes to Aliens I-aiiv protected only the civi! rights of 
'Irc^iY there brim* uniform agreement at customars I'tiemiuonsl lavs that political nghts 
go iV I « rHnn^d onlj l>v the ri!ren< of i state !« reich, moreo»rf , did nm tMend to 

Yre rt>* called teonomic, wri'd and eultuml nchts While iniem niton'll hiiTnin nehis 
hvi rrrliracct of th^ ibove nchis. civil and, lo n lesser extent, political rifhis arc the 
i*« Hiiw ihit h’lvr lyrn (or arr Idriy to he) invoked in doiw«tic rourl' and hrnee are 

f wtjt nf t| rt mnnDt;r'iph Lilhrh, Ct*il 1 1 I Hi man Rtt itrs tv N 

I I Axtf Pififn Hsurs {I5(T Mrrm ed 1'**14). Humphrey, A ' 'ire/ 

/ r ,*pi m *./ * 1 * |7l 

22 To* ri- s*a*e* pmiti Cnifed S»Airv aetion, «e1rctrd btb'iogrsph, 

**1 ind stsi** fr,m dm*roni eiimg the 45 pnncipM mirmetiontl hum^n tiehls 

'I Aerr-**nr«ti d'-rlAMttonf espectil interest to the Hni*c<J Siitct srr R 
I r'«>e li* 
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purposes the achievement of international cooperation ‘*m promoting 
and encouraging respect for human rights and for fundamental 
freedoms for all without distinction as to race, sex, language, or 
religion Similarly, in accordance with article 55(c) the UN has 
the duty to promote “universal respect for, and observance of, 
human rights and fundamental freedoms for all without distinction 
as to race, sex, language, or religion Finally, under article 56 
all members of the UN “pledge themselves to take joint and separate 
action in cooperation with the Organization for the achievement 
of the purposes set forth in Article 55 
Under the principles first enunaated in Foster o the status 

of the human nghts clauses of the UN Charter in domestic law turns 
upon whether or not they were intended to be self-executing,*’ since 
* * [i]t IS only when a treaty is self-executing, when it presenbes rules 
by which private nghts may be determined, that it may be relied 
upon for the enforcement of such rights Yet attempts to go 


23 U N Charter an 1, para 3 

24 U N Charter art 55 

25 U N Charter an 56 

article VI, J 2. the supreme law of the land ■ 'equivalent to U S ^ ) 

« operates by itself without the aid of any legislanve ^ „ J 

at «4 More fuUy defined, a self-executing treaty is one nd,„] 

terms a rule for the Executive or for the courtt or “If?" rSJ 

for individuals enforceable without legislative implmimiatim 

ikc U«,«ISUU« 30 Brit Y B Jitr l L J78, 1» (WM) 

While there is general agreement about the Juemiining w^er a nctly 

IS considerable confiision about the enaro to be F2a 862, 876 (Slh 

is self-executmg m the first place Set ^^tonfoundingiBinrilf 

Cir 1979) ("The self-execution question is perhaps me mni«'I"i‘‘ 

law") A 1948 memorandum by the Department of U „ bdieved Ihst 

clear that a precise definition of a silf-executny r» y particular case befere 

Teach lostLe. it wfil be nei^ry to (■«») 

reaching « deewon ** 14 M Whiteman, . accomoany*«E 33 & 68 

recent ^tcmpis to clarify the question, see ^ f U S 835 (1976) 

D Jusv VonFinck.534F2d24.30^Cir),^ 

In Mannin^am MUU v Congoleum Corp . 595 F 2d mi 

Circuit noted that , , - „ with another nation which 

A treaty of the United States » a con ^ a treaty may confer ngto 

Che law of this country ^Ic [V\tde«itrfy 

capable of enforcement, ^t thw is before n gtvo nw to 

w self-executing, « must be implemented by eg 

private cause of action accomoanying note 8 

Id at 1298 (citation omitted), cf 

While there is some disagn^eni ^ ^jeicrminmg whethe** a iftaly 

considerable confusion about the ertUna to be used in oeu:^ 
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beyond the words of the human rights clauses of the Charter and 
ascertain the actual “intent of the parties”^® — specifically, 'whclhci 
or not the drafters intended the clauses to be self-executing — have 
proved futile “Nothing in the documents of the [San Francisco] 
conference/* one commentator has concluded, “indicates that the 
framers even considered the direct legal impact of the human rights 
clauses on the domestic law of the members Since relatively few 
countnes have adopted the doctrine of self-executing treaties/* this 
state of affairs is not surprising, indeed, with the vast majority of 
countries having no such concept m their jurisprudence and little 
interest m the mechanics by which other countnes fulfill their in- 
ternational legal obligations under a treaty, efibns to ascertain the 
“intent of the parties” to most multilateral treaties have only 
marginally greater chances of success than medieval attempts to cap- 
ture the unicorn For this and other reasons, Professor Ricscnfcld 
mamiains that the “intent of the parties” really has no relevancy 
to the question of self-execution “The intent of the panics to an 
international treaty,” he suggests, 


wirevecvilinq m ihc first place Ste i”fra tevt at and accompanying noic^ 29, 33-34 & 68 
Titc best d scussion of the problems mvoKcd may be found m Ricnwnfeld, TJte Do-tnnf 
f/S>y£rfCLr*jt 7Vrrh«/nrfU S v Postal iCiP at ifnj 74 Am J Int’lI. 892(1980) 
2*1 Whether a particular treaty proi'ision is self-executing depends upon the intent 
of the parties, i c , whetheir they intended that the treaty be applied direcib as 
« It were a statute, or that it be applied onl> indirecil> as if it were a statute, 
or that It be applied onl> indirectly through implcmentim; legislation The intent 
n the pirtie^ mi\ bt cst.ab!ished bv reftrente lu iHl terms of the treaty and to 
Its {egistaiive and drafting history 

Tfftstwj Hfantip Brfo-r th Smatr Ctmn or forete^i Rtlaticif, pGtli 
«rr V C ^ ^ Adsisor. Depart 

w Av if Senator Jacob K Jawts) (citing 15 M WnirrMrs. supto note 24. at 
c.r.« > P‘ere*nsf(cr cued as Hesnr^s] For statements that it is the mient of the United 
m e*^*’ determines whether or not a treaty is to lx con'iilcrrd seif- 

r ^ S^tes. see ir/w text at notes 33-34 

Xwv Jr V '«»« 

‘ ‘ cn /rtrr-e**eee( 53 1 os%a U Rr\ 272 (19671 

Belgium, Csprus, Crypt. France, Cennans 
^rsn ^*’'*>*J/P'***» tuxemborr, M?lta. Mexico. O.c Netlierhndt 

a. European Communilie. noif 29. 

i *uln»ttcd bv Dean Normm Red.irh on behalf of Fieedom 

M fJl- ® («.pp1em.ntarN si.irmem lo Inter 

-1 r .v/./ w K ChurchU“Thr '.rten-Kn of .he psn.« en-erun 

f>* »!r‘cting State winch hni no s\s*eni of automatic ir 

r tm *v tvere«f^ i},^ jn'erral a-r>aremtwt ofihc o'h-r Pinie- * ) 
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15 iclcvant only to the question of 'whether pnvate individuals shall 
have the right of protection m domestic courts against violations of 
a litidty pioviMuii Whcthei this icsuU is to be achieved by legisla- 
tion or by the treaty itself is a question of constitutional law and not 
within the purview of the intent either of all parties to the treaty 
ot of a paitiLuliii latilying power” 

The American Law Institute’s Ratatemait oj the Foreign Rektmslm 
of the United States (Revised^ ncvci mentioning the "intent ol the 
parties,” takes the same approach ”In the absence of speaal agree- 
ment,” It states by way of comment, "how the United States carries 
out us international obligations is ordinanly for it to decide Accord- 
ingly, the intention oJ the United States deUrmmes whether an agremml u 
to be self-exccutmg in the Untied States or should await implementing 
legislation,”’^ 

In any event, domestic courts, faced with dccemiinmg the domestic 
impact of the human rights clauses of the UN Charter,” haveh^ 
repeatedly that they arc non-sclf-cxccuting In an early deasion that 
has become the leading ease in point, Sei Fujti v Caltfirma, m 
California District Court of Appeals struck down a provision of the 
California Alien Land Law, under which land transfe^ to an ^ 
not eligible for citizenship escheated to the state, on the ground^ 
the racially-moiivaicd statute ran afoul of the 
visions found in article 55(c) of the UN Charter The California 


33 Riescnleld, safira note 28. al 895 96 ofsdf-eMai'®! 

Fnim a survey of the copious literature it em.^ ha^^^ ^ 

treaties is in need of clanricaiion It has ^ ,]« gsut of vrhethet the 

stiiulion-il aspects Tlic international *‘P“V j private individosli 

ircaly aims at the immediate (^nim InbunaU The domestic 

which are enforceable and to be enfoteed jr . . jj, „(„tcircuii«tsi«® 

constitutional aspcei deils with the f action to accompli* 

such enforceability and enforcement needs separate 
this aim 

.r d» 

whether a particular treaty IS sclf-cxecutingi u j c 131 comment h, at 58 

r^e one'ln counts & 1 oto mun "cetde m 

After the agreement is „^er eitisting law » 

sianK whether the agreement is or whether he 

!o enable Uie United States to carry leg-d**'-" “ 

further tegHlation Congress njay also con sider wl^ W^ 

„d wha?!! diall pmv.de Wh^er » ^^XTd^hrT. party .ecl» «• » 
further legislation is an issue that a court must » 
voke the agreement as law 


Id 


vow laai. 

36 «7P2d48t(1950,..#-di38Cal 3d 7.8. 242 P 2d 6i7 (««) 
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Supreme Court, while aHImung the judgment, did so exclusively 
on the ground that the statute violated the equal protection clause 
of the fourteenth amendment It specifically rejected the lower 
court’s reasoning, observing that there was nothing in articles 55 
and 56 


to indicate that these provisions were intended to become rules of 
law for the courts of this country upon the ratification of the Charter 
The language used m Articles 55 and 56 is not the type 
customanly employed in treaties which have been held to be self- 
executing and to create nghts and duties m individuals 


[Articles 55 and 56] lack the mandatory quality and definiteness 
which would indicate an intent to create justiciable nghts in pnvntc 
persons immediately upon ratification 

The humane and enlightened objccti%cs of the United Nations 
Charter arc, of course, entitled to respectful consideration by the 
courts and Legislatures of every member nation, since that docu- 
ment expresses the universal desire of thinking men for pence and 
for equality of rights and opportunities Tlie Charter represents a 
moral commitment of foremost importance, and we must not per- 
mit the spirit of our pledge to be compromised or disparaged in either 
our domestic or foreign affairs We arc satisfied, however, that the 
Charter provisions relied on by plaintiff were not intended to 
supersede existing domestic legislation, and we cannot hold that they 
operate to invalidate the alien land law ** 


The notion that even the norm of nondiscnmination found »i arti- 
dc 55(c) docs not provide a rule of law for domestic courts has sur- 
faced repeatedly in subsequent eases In Camacho v Rogers, a federal 
district court ruled that “the very wording of Anidc 55 shows that 
u 15 not intended to be sclf-cxccuiing,” and that in any event **{t]hc 
question of whether Article 55 is sclf-c\ccuimg has been fully dis- 
cussed m Ftpit V State and as appears there the answer is that 
It IS not This view was echoed DmM® where another 


IS ^ (1952) 

m aiT ** at 621-22 The Supreme Coun ofMichiitan tfeti siniihr 

«trorcc-ibiI.tv ofihr UN Charter pim.Moni 
i! ® ^ 638 (1947). rr-V, 334 U S I (1948) 

•’ft'! icfid mHiciiiveofadesirthte 

4 > C V Vif **4^1 ^ ***^* ^ ****** ^ (niAiinn r^n.itfrd) 

7 Richinlton. 55S F 2d P48 (D C Cir 

(,«7m f<’nf<queo the dtt*nct enun*« drt«tin*i ■»»^24Kv t Ht\ >*)5 
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federal distnet court ruled that, while the Charter imposed '*de6mte” 
international obligations on the United States, 

[TJrcatics do not generally cooler upon ngliu winch they 

may enforce in the courts It is only when a treaty is **sclf^ecubng’’ 
that individuals derive enforceable rights from the treaty, without 
further legislative or executive action The provisions of the 
Charter of the United Nations arc not sclf-cxecutmgand do not vest 
any of the plaintiffs vrith any legal rights which they may assert in 
this court 


On appeal, tlic United States Court of Appeals for the District of 
Columbia affirmed, stating that even if the Charter imposed a bind- 
ing international obligation on the United States **diat obligation 
docs not confer rights on the citizens of the United States that arc 
enforceable in court m the absence of implementing legislation 
The above approach to the human rights clauses of the UN 
Charter, while early on receiving some support in academic 
writings,*^ has been roundly criticized by most commentators ** It 
should be noted too that **[l]hc decision [m Fijii\ was not appealed 
to the Supreme Court of the United States, so the point remains 
unsetded for the country as a whole Thus, while this wnter is 
extremely doubtful whether the Supreme Cou!t--at least as presently 


41 14 iKTrRMATiowAi. Legal Materiau 804 (1975) & Burke Otfei 

42 555 r 2d M 850 on ihc Jpj^p case, see 

0 R,£hardsn Intmaltoruil Human V S 

**rnh® carter’s provision* on buman n^Jits hove 
municipal Jaw of the United States so purpow* 

non. b^ause they are not sdj^cxccul.ng ends 

for the United States only obhgotions to thesp 

, rrhus], lalpart from acuon taken by ^3* court to undertake 

phcalioD of the Charter*s human n^is provisions is not for 

“ M ^^uler remaric* thnt the Fujii court *» 

determtmnB *»« urodes 55 and and ta« detailed iteatypw 

observe that other American eouru 30. at 1«. «f ato Asatota 
visions than throe {that it those} to cite ScUuler, .jjabmi) 

« Am J Isn’t- 1- 57. 7J {195 ) 
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constituted — would hold the human n^ts clauses to be self-executing 
if It were to be presented with the question, a few observers of the 
Court now believe that “[i]t is unlikely that [-Fiyn] . . would be 
decided the same way today/*'*® Such assertions have been supported 
by various combinations of the following arguments 
First, U IS argued that "(ajlthough [an expansive] construction 
of the human nghts clauses clearly goes beyond the actual in- 
tent of the framers of the Charter, so docs the construction of the 
American and other constitutions injudicial practice/**’ The point 
here is that the Charter*s human nghts provisions could be rendered 
enforceable by an enlightened judiciary determined to encourage 
social progress In considering this interpretive approach, 

[o]nc could point towards a number of legislative or constitutional 
analogies in the United States Secuon 1 of the Fourteenth amend- 
ment, for example, is “sclf-exccuting** in the sense tliat courts apply 
the Due Process Clause or the Equal Protection clause without 
legislative implementation Bui note, on the other hand, that Sec- 
tion 5 of that amendment gives Congress the power to enforce it 
**by appropriate legislation Tliat is, the same text at once con- 
stitutes applicable "law” upon which pnvaic panics may rdy in litiga- 
tion, and provides a basis for federal legislation 

Such a reading of the Charter’s human rights dauscs finds support 
m the principle enunciated by the Supreme Court in Asakttra v 
Seattle, namely, that **[t]rcaiies arc to be construed in a broad and 
liberal spint, and, when two constructions arc possible, one restne- 
tne of nghts which may be daimed under it, and the other favorable 
to them, the latter is preferred/**® 

Second, it is doubtful whether it can be maintained today — as 
It i%as argued succcssfullv in that the Charter’s human rights 

clauses arc too vague and indefinite to establish binding legal obliga- 
iion<i enforceable in domestic courts Apart from the fact that ‘*thc 
concept of human rights , . . has a core of meaning provided by 


55cMui*‘r note 30» ir lfi2 n 291 
47 U ■*! 162 63 

ri* Swpie*nc On- th»* pnnripV m Fft'io- \ I Jiu1>-»hc.rtr-. 

u "ifn f',irl) vimiiin'tvromrMnifiinnt w rr-mr * 

c-’l. an'lth.‘C!h<rrfti*irtrmr It. 

1*7 1^3 ' Oftfip-. 336 U S 
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-edb, 

may have characterized articles 55 and 56 m 1945 "has been 
eLmmated m large measure through subsequent adoption by the 
United Nations of various international human nghts mstniments 
Chat give juridical content to [these articles} Spccificallv the 
Universal Dedaraaon, discussed below, is now widely regarded as 
rantaining a universally recognized catalog of the human rights the 
UN deems fundamental « Furthermore, “the Intemat.nna; Cove- 
nairt on Civil and Political Rights, and the International Covenant 
on Economic, Social and Cultural K]ght$ evidence an unprecedented 
internartonal consensus on the meaning of the concept of human 
nghts Considcnng the foregoing, plus the fact that the Charter’s 

52 Schtuter, supra note 30, at 123, see supra text at notes 12-16 

53 SarD»dy,>Jwtooa 

as on /i&enaim to Conslitutumot Stalemate^ 54 Tax t R&v U39 (1976) 

54 Whether the Universal Dedaration now rellects customary law and hcncc must 
be applied by domestic courts {see supra text at note 4) is discussed at notes 128-92 
TTie present question is a relat^ yet distinct one, namely, vdiether the Dedaration has 
become so widely accepted as an authoritative interpretation of the UN Charter's humoa 
n^tff clauses that, readinj^ it into the Charter, a domestic court m^t itnd them to be 
self-executing Set Comment, Stlf-Bxtsuiv^ TnaUes and the Himuin Atfto Aonnonr of At 
Utakd NaUons Oieata A Siparaium of Buffers Problmf 25 Buffmjo L Rev 773, 783 84(1976), 
ef Sarosdy, n^ni note S3, at 1465, Schluter, supra note 30, at 144-49 

This contention, commonly called the Newman-Beriteley thesis after its leading pm 
pooent, Ibnner Judge (agam Professor) Newman of die University of Califomta at Bei4dey, 
has bem raised by amici several tunes m recent yean &f Brief of the XniematKmal Human 
Rights Law Group as Amicus Cunae Urging Affirmance at 9-13, Doc v Plykr, 628 F 2d 
448 (5th Cir 1980), Brief for Amnesty Intemational-U S A , International League for 
Human Rights, and the Lawyers' Conmnttee for Internatumal Human Ri^ts as Anucua 
Cunae at 7-9, Filartigav Pcna-Inila, 630 F 2d 876 (2d Cir 1880 ), Bnef of Uie Inter- 
national Human Ri^ts Law Group, the Council on Hemisphenc Affatrs and the 
Washington Oflice on Latin America as Amicus Cunae at 10-13, Filariiga v Pais Irala, 
630 F 2d 876 (2d Cir 1980) 

To date no court has passed upon the thesis The Ftlart^ court stated 

Appellants "associate themselves with" tbeaigumcnt ofsomeoftbeswwe^ 
that their claim anses directly under a treaty of the United States, Brief for Ap- 
pellants at 23 n *, but nondlMacss pnmanly rdy upon treauea and other 
tional instruments as evidence of an emerging norm of customary inleniat 
law, rather that faic] mdependent sources cf tew 
630 F 2d at 880 n 7, ef Henkm, 7^ Owiftfaftw at 3ea, 36 Me L Rev 20J^W n ^ 
(1984) ("The United States w a party to the U N Charter which 
human nghts obhgations, and it may be bound by „ 

Dedaration of Human Rights, either as elaborations of the Charter obfigaa 

stipra can be expanded to embrace not only the Universal Dedara nghts 

mrtmmcnts TTic latter, of course, ® text at and 

mteroatuma! law norms enforoeaUe as such by domestic coon 
accompanying note 156 
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human nghis clauses are in any event "no vaguer than any number 
of well-known constitutional and statutoiy expressions which have 
been left to the Courts to apply, it is not unreasonable to sug- 
gest that the Fu)u determination that articles 55 and 56 arc non- 
sclf-cxecuting may be "ripe for overruling 
Third, fsvtn if one acknowledges that the language in these ar- 
ticles IS too general to be self-executing as to all human rights 
guaranteed by the Universal Declaration and the two Covenants, 
the "all or nothing" approach to the interpretation of the Charter 
taken m Fujii must be rejected In view of the widespread and in- 
deed universal support for the nondiscrimination norm contained 
m article 55(c),** U can be argued persuasively that "the non- 
discrimination element in Article 55 is a self-sustaining and dcHnitc 
rule of law even if other human nghts arc not specified cleariy enough 
to be protected on the basis of the Charter provisions "*** Tliis argu- 
ment finds support in the fact that the International Court ofjusticc, 
in us Advisory Opinion in the Namibia ease,*® noted that signatories 
of the Charter had pledged themselves "to observe and respect, in 
* [tcmtoncs] having an international status, human rights and 
fundamental freedoms for all without distinction as to race," and 
that to deny human nghts on the basis of race was "a flagrant viola- 
tion of the purposes and principles of the Charter Many jurists 
believe, reasoning from this advisory opinion, that at the ver)' least 
the prohibition of racial discnmmation contained in the Charter is 
general in nature and binding on all states ** 


56 Schachtcr, note -14, 655 sre mfia text accotnpan>inc note 69 

57 Note, ijpra note 42, at 200 i ^ 

vr fa * PRisciPLCiov Pynuc Jnti rvatiosm Law 596 ng (3d cd 1979) 

T r McDouial. La«wdl t Chen. 7>r /V/r/re- oV I/L-^cr 

UL Rrv 910. 1034*66(1975) 

*Il.I ***^’''^*'' EQUMjn AND 0'SCRIK«ls<noS UsOTR iNTERSATIOVAt (I*>33> 

"c:r ""'i’®- *' 'h' ">■« o'- p«- 
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Fourth, even taking into account the general nature of the 
language in ax tides 35 and 56, ic seems dear that whatever human 
rights norms arc generated by the Charter must be given effect 
domestically by member states, including the United States, if they 
are to fulfill their legal obligations under treaty Over 150 years 
ago, Secretary of State Livingston stated, 

The Government of the United States presumes that whenever a treaty 
has been duly conduded and ratified by the acknowledged authontics 
competent for that purpose, an obligation is thereby imposed upon 
each and €V€ty diriment of the Gouemmeni, to carry it into complete ef- 
fect, accordmg to its terms, and that on the performance of this obliga- 
tion consists the due observance of good faith among nations 

Thus domestic courts, being one of the “departments’* of govern- 
ment, arc “obliged to construe and apply [artxdes 55 and 56] m 
the normal exercise of their junsdiction’*®® so as to render them ef- 
fective, i€ , to deem them self-executing 

Finally, it is arguable that two decisions during the past decade 
concerning the enforceability of international law in domestic courts 
may have paved the way for an eventual rejection of the Fiyu ra- 
tionale by the Supreme Court In 1974, in People of Saipan ex ret 


63 Dunng the Totti and Carter Administrations, the Unit^ SUUcs ^ 

Uic posiumi Sfat the human nghu daums of the 
be eompluri w.lh by all 

Leffll Advuer of the Depailment of State, Geroge AUreh. obs^m is/^ 

United Naiiona have a legal duty 10 promote Ks;^t for 



MO of Human R.ghta are the bwe ««“ “> '™ Ve 
articles 55 and 56 of the Natmns “■ „ Dioesr or Umrro SraTss Prac 

obligations and is determined lo live up to them 1974 Uioesr 

TtCE w Interhation^l Law 125 (1975) ^ _ t,,- vurch 1977 address to che 

President Carter himself reaffiimed this ’L’'NaiM^lStcr. of the Umtrf 

UN. dedanng, "The solemn ^Helsinki Accoids. and of many 

Nations Universal Declaration for ainously as eoronteraal orsccunly 

other intemaoonal instruments st ato Address by Assistant Scoeiaiy of 

aeiecments " 1977 Pub Papebs 444, 450-51, swi^ Afloi^ y . .committee 

Swe for Human Rights rfthe *“ 

,e 2 P Wharton, Diom op the Intebnationae Law op the u 
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Guermo v United States Department of /n/mor,“ the United States Court 
of Appeals for the Ninth Circuit adopted a more satisfactory test 
for determining whether a treaty is seUT-executing In holding that 
the UN Trusteeship Agreement over Micronesia provided the plain- 
tiffs with ‘‘direct, aflirmative, and judicially enforceable rights” to 
challenge the execution of a lease purportedly in violation of that 
agreement, the court of appeals noted 

The extent to wluch an international agreement cst^lishcs ^tmiadvc 

and judiaally enforceable obligations without implementing Icgida- 


66 502 F 2d 90 (9th Cir 1974). «rt dnifd. 420 U S 1003(1975) The &i^-r court 
c«cd M McDoucal. H Lasswell &. J Miller. The iNnitrRCTATiQK or Acrffments 
A so World PuDUC Order (1967) as supportmt; auihom> fonts **fcst’* of^^hetherB treaty 
u seir>exccutmg McDougal. Comnrtt, 45 Am Soc’vInt*lL Ppoc 101. 102(1951) 
("{TJhis word *sclf»«ccuttng’ is essenti'dly meaningless, and the quicker w< drop 
It from our \ocabular> the better for damy and understanding ”) 

67 Earlier approadies to determining ivheihcr a treat) is sdr-executing ve mcntiontd 
briefly m the text accompanying note 27 sufra Sa ctn Comment. Cntma /or Stf/-Exfa.ti^x 
Tnebes^ 1968 III L F 23B The following passage from a memorandum submitted to 
thf* Scnite Foreign Rdations Committee by Dean Redlich summanecs them as follows 

The traditional formulation of the concept of the sclf-execuiing treaty appears 
in Fotiff e AVr/ron In that case. Justice Marshall based the dtsttnction between 
seirexecuting and non-'SclFcxecuting treaties on whether the language of the in- 
strument operates b> itsdf as a rule of law or is coturactual and requires 
implernentaiion 


Since rprtrr, anM>Bis under the concept of self-execution has deiclopcd along 
three lines The first, objective test n that formulxted in Fetur Tlie court looks 
to me language of the treaty and. most frequentiv , compares it to t hit of a statute 
lodetenmne vhether the provision prescribes a rule thxt is suffiaently defintle 
for a court to rely upon it as it would i statute 
The second, subjects c test inquires into the intent of the dnficrs or parlies 
to a to nnswer the question of whether the treaty » self-exrcming or ex- 
^‘*'*^* implementing hnguage, some aulhont) exists 
umfer this test for the proposition that some provisions ma> be self executing while 
o» ert m’j not be Particulxd) in the case of multilateral agreements, the presence 
or sbience of implementing language « not controlling because ihore proi njons 
mas hixe been included for the benefit of States that do not h^xt constitutions 
Which operate autcmvicxHv to make treaties the ‘^supreme law of the land *■ 
hnxr usrd a subject matter irst m which the mqu.rv is direcfrd 
SwcJtion of whether the trcni) of necessity requires Coniwrnnal imp’emcii 
. * ® cfTecin c Thr test amounts to a delegation of powers 'nalys * in wji ch 

'h' siibjwit mcompw^ 

rat Coistm.Kon Hownrt. ihi» Iwt fw 
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tion must be determined m each case by reference to many contex' 
lU(kl fdUors die pui poses ui llic ticaty and the objociivcs of its ctcdtois, 
the existence of domestic procedures and institutions appropriate for 
direct implementation, the availability and feasibility of alternative 
enforcement methods, and the immediate and long-range social con- 
sequences of self- or non-sclf-execution 


Under this test, a stiong case can be made that articles 55 and 56 
arc self-executing While, as has been pointed out,^^ it appears im- 
possible to ascertain the objectives of the drafters of the UN Charter 
in this regard, it is dear that under article 1(3) one of the major 
purposes of the Charter is to “[promote] and [encourage] respect 
for human rights and fundamental freedoms for all without distinc- 
tion as to race, sex, language, or religion ’* Moreover, it has become 
evident that, since “alternative enforcement methods’* to protect 
these rights arc not generally available on the international level, 
continuing to construe the UN Charter’s human rights dauses as 
non-self*cxecuting on the domestic level may result, at least m the 
absence of implementing legislation, in serious deprivations of 
internationally-recognized human rights Therefore, using the Saxptm 
test an enlightened court someday may reject and conclude 
that the Charter grants individuals at least a hard core of judicially 


enforceable human rights 

A second case which contains hints that Fu^n may be for over 

ruling IS Diggs v Shtdlz,-^^ where former Congressman Diggs su^ 
for mwnctive relief and for a declaratory judgment that the 
Amendment, permitting the United States to 
tion of chrome from Southern Rhodesia (now 
tion of UN Security Council Resolution 232 ^ ’ 

was null and void ’■ While ultimately "nllJsLtts 

m time rule the Byrd Amendment prevailed,” the United States 


68 502 r 2d at 97 (citing M MoDouoAt^ H SimifiSy. 

PKCTOTIOH OF AOREEMENTS AND WORI-D AP*’ 

of appwls noted that "the substantive nghts ^ a«ecinenl is too 

mern'^not precisely defined However, ^ 

vaeuc for judicial enforcement Its language is no “O" « , » or ‘testramt 

oflaw.- ‘seaworthm*..' ■«!«»> ° aPE 56 

of trade.’ which coun. interpret every day M at so. ** «»> 

69 See supra text at notes 29-30 j -n ti ^ 931 0973) 

70 W F 2d 461 (D C Cir 1972), dented, 411 U S 931 U 

71 Id at 463-64 As. rhstnet of Columbia, brushing aside 

7 , mUnttrf S^raCirart orAp^^for* 


72 The United States Court ol Appears com- 

plainufls’ somewhat strained sTncoons, observed that 

?dThe Pra..d»t to ead the 


Intenmuonal Dtxpuic Scttlemem 


363 


1985) INTERNATIONAL HUMAN RIGHTS 383 

Court of Appeals for the District of Columbia reversed the disinct 
counts determination that the plaintiffs lacked standing to bring 
the action In so doing, the court of appeals stated that the plain- 
tiffs were ‘^unquestionably within the reach of [the] purpose (of 
Security Council Resolution 232] and among its intended 
bcncficianes,*' that the plaintiffs were injured “m fact;” and that 
there was a "logical nexus” between the plaintiffs’ claimed injuries 
and the "challenged [congressional] action ”” These remarks, 
although not directly relevant to the question of the UN Charter’s 
self* or non-sclf-c\ccuting nature, at least severely restrict one of 
the doctrines the judiciary traditionally has invoked to dismiss ac- 
tions based upon alleged statutory violations of United States treaty 
obligations ” Thus it should be much easier in the future to raise 
test cases based upon the self-executing nature of the Charter’s 
human rights clauses, especially when Security Council resolutions 
arc involved 


a mraaure vkhich would malce— ’and was intended to mke—the United States a 
renain treaty violator The sD*cal1ed options given to the President arc, in rca1it>, 
not options ai all In any event, they arc m neither case aliem-itives which arc 
appropnaiel) lo be forced upon him b> a court 
Under our consiiiutional scheme. Congress can denounce ireitics if it sees fn 
to do so, md there is nothing the other branches of government can do about 
II We consider that this is preciscK whm Concrcs^ has done m any ease 
« at 466 67 ’ 

The coun of appeals' holding w-w especialt^ disappointing in Mtw of the fact fhit 
itic ifcat> obligation m question flowed from the UN Chaner, spccincall) anicle 25 m 
^Mch members “agree to accept 'Uid carry out the decisions of the Sccuniy Cmmcil “ 
me \tsn rather Professor Sohn, contending, “jtlhc obsolete doctrine lh‘'t intemational 
aw K noi controlling in United States courts when confronted with a hier statute is a 
P^luci of the jun*prudcnce of a penod when intemitional law was quite different from 
“ r «0 modify the "lasiMn time" rule so that at Icist 

I ^ ™ Charter prc\ nl no< only over earlier law but -dso over 

63 Am Soc'i Ivt’i L Ppoc 180 (I9G0) Ihephiniim 
4 Tr argumeni— unvucce«fu«> Sff 470 V 2d at 465. 

irruv H«-m.time rule's applicability when tlie UN Chaner is the 

«rrsiv tmolvrd t»m awuis mahinv 

P ♦JO F 2d 31 <0^ 

thf man of -ippcslt- holdini; m ih» regard Ik picnrd 
rt.i. .->rs«rd. fo-.anvtl> ,n %Mn. tint on 

l''>0<l»c Oir i^ej Dnri-A ' Rwlnrdton 5J5F2d8«, 

Opf roTH eniuo- h\% suggested tint 
J'nirniMlty 

I I. tntematfonal o-iiiniration< mi) pmmtilraie re-nlu 

^ r mimtvr arrnciM 

' •* atTM 
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Despite the optimism crated in human nghts aides by the above 
two CMCS, here as cisev/here in the law one must beware o! the 

of *'’“8’’*- rights 

clauses of the UN Charter— at least insofar as the non-discriminauon 
nom contained in article 55(c) is concerned— certainly would seem 
to be self-executing under either the traditional” or more recent™ 
test Moreover, support for such an interpretation may be found 
in the Restalmenl of theForagn ROattonsLaw oftiie Untied Stala (Rmsid), 
which seems to support a presumption that most treaties are 
self-executing Yet, unlike some of his more activist colleagues, 
this writer docs not believe it an opportune time to orchestrate a 
test case, given the present composition of the Supreme Court, Fun 
thermore, in view of the hesitant attitude most lower court judges 


A» <0 tUindmt;, ace tnfia tert at note 2t 9 On the question of whether Secunl^ Council 
resolutions may ^ Relf-exetuting* sec Note, Seam^ Coiaieit IleieluUMs tn UmtidSteut CnMt, 
50 Iho LJ 83 (1974) CJ Diggj s /ItehardiMt 555 F2d at 850 “HJt is unliVdy that 
a U.S court in the near future will hold a UN Secunty Council resolution to be a sdf 
executing obligation cJirectl/ enforceable in such fashion The language m Di^s a Htthati 
son, m fad, points in the other direction '* A Lii liCH tt, F NrwMArt, lr«rerNAnomL 
KOMAtf Rights Ppobi bms op Law and Policy 475 (3979) 

76 The foothold gained m jOi^r and die Swpati can; appears to be firmly 
established and presages well for the future of our courts at forums incieasm^ly 
aware of their ohiigatjon to reaJiae tSiai vjolaiHMu of intcmational law ate 
not merely peditica) mattem In be settled through diplontatjc diaiuids by the statu 
involved, but also worthy of redren by fsie} injured individuals in the dunutic 


courts 

Note, JtipM note 42, at 236 j?ttt tu tn/ra text acaimpatnymg note I8i 
77 iSv supra tert accompanying notes 27 Sc 67 

76 Sk supra text at notes 66*70, see also Riesenfdd, rt;pnr noie 28, at 900 03 
A treaty provinon which by its lenns and purpose h wwani to stipulate the inwnediale 
and not mcre/y progressive creation of rights, privileges, duties, and wninunititt 
cognizable in domestic courts and is eapiMe of being applied by the courts wwojjt 
further concretization ir self«cxecuitng by virtue of die constitutional nwnaate of 
Article Vf of the U 5 Consitcution 

14 (emphasis in onginal) 

79 Section 131 of the Ratatanent provides 

(3) Courts in the United Slates arc bound to give cflect to •necijatioiitf 

and intemational agreemenu of the United States, ew^t that a **non«aelf <ixecu f 
agreement will not be given effect as law m the absence of necessary f^*»* ' 

(4) An iniemational agreement « ‘'non-self-cxtcuiing*' i/Mrtfgrst ww/ y ^ 
an intmfim fAaf it shaH not beams ej/ltcttoe as domesiit bw without the 
ptementmg iepstetm, or w those rare cases where implementing legmstion 
stiiutionally required 

1 RestatkmeiiTj jiipw note 3, J 133 (emphasis added) “In 

The tcpoitCB’ commentwy to ihew mtaeetien, rneha the !»'"! 

geoend, .gVecn«ntt thelcen be readdy given elTeel 

Srflalc, wlhout further legieJaUon, ait deemed eelf-exenKtnjt,^' « 

15 num/tsl " li S 131 reporlert’ note 5, at 67 (emphatu addeoj 
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display towards international law in general, he senously doubts 
whether one of them vriU take the lead and hold that the human 
rights clauses of the UN Charter are self-executing, even \Mth respect 
to the basic nondiscrimination norm contained in artidc 55(c) 
Such arguments arc being made — and should be made — in ap- 
propriate cases today, but in all likelihood the judiciary will have 
to expenence more international human rights law consoousness- 
raising before they are accepted and the rationale behind Fujit 
rejected. 

IV The Status of Other Human Rights Treaties in 
Domestic Law 

As is common knowledge, the United States has an exceptionally 
poor ratiQcation record insofar as mtcmational human nghts treaties 
arc concerned. The Genocide Convention®* has languished in the 
Senate now for over three decades, and no action is contemplated 
in the near future on the four human rights treaties — the UN Cove- 
nant on Civil and Political Rights,*® the UN Covenant on Economic, 
Social and Cultural Rights,** the Racial Discrimination 
Convention,*^ and the American Convention on Human 
Rights**— which President Carter sent to the Senate in 1978 Yet, 
the United States currently is a party to at least eleven international 
human rights instruments other than the UN Charter,” at least two 


80 For ihc most recent decision holding* that the Chaner's human nqhts d’luses are 
non self-exeruiint^ and hence **do not confer nghts on individual cittaens/' see rrolova 
V U S S R , 761 r !2d 370 (7th Cir 1*^85) Even otherwise enhghiened judges continue 
to t'tt'c this position 3^, r;, Lareau V Mmson. 507 F Supp 1177. n87>89 n 9 (D 
Conn 1980) (C'lhmnts, J ), aJFd t- part end r-odtjifd tr psft, 65l T 2d 96 (2d Cir 1981) 
tf Fihrtign v Penn train, 630 T 2d m SSt, TO n 9 

Bl (Convention on the Prevention and Punishment of the Crime of Genocide, r/z-r-' 
^ Dec 9. 1948. zrfrm' Jan 12, I95l. 7fl U N T <5 277. trM «vd i- 

R uttjCM, sufa note 18. S 130 1 
82 note 19 

ir ^ Co.ennnt on Economic, Socinl and Cultural Riijhts. 

n I. ao '“f-Aw Jan 3, 1976. G A Res 2200, 21 U N GAOR Supp (No 

^ ^ A/6316 (1966). rrp^rtr:! n R Litucti, ro»c 10, 5 Jfcl I 

j ih« FJim matron o** All Fortnv of Rncinl Discnmns 

. , z- ,1, |p5$, r-wd Jnn *, 19C9, 660 U N T $ 193. t- 

R Uiit-H j I 

*3 Sre j nrve JO 

51, *'^*7*'‘*^<'* fW P*i-«nrsTTr*n5Mimv- Tour T»r>Tirs PriTAiMHCToHim^s 

p ^ W. Oini; , 2d (J<»7P, u 5 

I Tfr V Richts TstATirs Wnit or Rmtfvat oss’ {R 

f * ' t'f-/* ... * 1 Re!3t'Z«r* Ce»n*niti**- heM he’»r>rrT ct 

e *''■*'* arttnn on r 29 

K l.*Lunt, ,v;-a r-'-e If, $$ 20 1—120 I 
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of which have been invoked in domestic courts on the ground Uiat 
they contain selP-executing provisions 

By far the most litigation has centered around the Protocol 
Relating to the Status of Refugees,®® which the United States ratified 
in 1968 and which incorporates by reference the provisions of the 
Refugees Convention of 1951 Article 1(A)(2) of the latter defines 
“rclugoc” to mi hide, micr alia, any pci^on who, “owing to well- 
founded fear of beuig persecuted for reasons of race, religion, na- 
tionality, membership of a particular social group or political opin- 
ion, IS outside the country of his nationality and is unable, or ow- 
ing to such fear, is unwilling to avail himself of the protection of 
that country “ Among the various rights accorded refugees by the 
convention is the important one of non-refoulment Article 33(1) pro- 
vides that “[n]o Contracting Stale shall expel or return (“refouler”) 
a refugee in any manner whatsoever to the frontiers of terntoncs 
where his life or freedom would be threatened on account of his 
race, religion, nationality, membership of a particular social group 
or political opinion " This treaty provision offered the refugee seek- 
ing asylum considerably more substantive protection than that af- 
forded him by the parallel statutory provision found m section 243(h) 
of the Immigration and Nationality Act of 1952 Therefore, if it 
were considered self-executing the Protocol, being last-in-time, would 
prevail over the statute to the benefit of the refugee Yet, despite 
the apparent self-executing character of articles 1(A)(2) and 33(1) 
and the obvious differences in language between the statute OTd the 
Protocol, the Immigration and Naturalization Service (INS) sto^ 
ly maintained that “the Protocol does not require a change in tne 


88 In ihis regard, recall the late Prx>fe«or Evms* reminder Aat 

over the care of Fuji, v Cahfinna doer not mean tta » Charter” 

what the [lower courtj rought to aceomphsh by r^t to the United N 
Evanr.rHii»note27.atl89 Too often Fuji, ir viewed ar rendenns^^^^^ 
rights treater non-self-executing. cleariy an erroneous reading of the cate V" 
at notes 66-69 91 

89 Protocol Rdaung to the of 

Oct 4. 1967. 19 UST 6223, TI AS No 6577, 606 U N T 

Lillich, supra note 18. 5 JJO 1 fmsimatun]n\y2Bt 1951, 

* *91 Smmigration and Nationality 

92 Frank. iSS7 United Natans Palnecl onAiSWmaJ ugatP’ 

States, II Ikt'i- f*” (19^^) 
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standards under which claims of persecution arc to be decided 
Counsel for numerous (mainly Haitian) refugees challenged the 
INS View of the Protocol’s status in a scries of cascs.^* In Sanr40n 
V Uniud for instance, they argued — and the United States 

District Court for the Southern District of Florida held — that a 
regulation issued by the Attorney General regarding the procedure 
an alien must follow to obtain political asylum either had been 
misconstrued or was invalid under the Protocol, The distnet court, 
\Mtliout e\plicitly deciding whether or not the Protocol was sclf- 
c\ccuiing, ruled that the interpretation of the regulation urged by 
the Attorney General found ’'no justification m the Protocol, in logic 
or in fairness,”®® and in so ruling noted that “were u not for the 
Protocol petitioners would have no grounds for objecting to their 
exclusion Similarly, in Pime o United Staies,^^ the United Slates 
Court of Appeals for the Fifth Circuit held that a statutory provi* 
Sion which prohibited certain aliens from entenng the United States 
uas not applicable to appellants, stating that “application of [the 
statute to those aliens] would render the [Protocol] meaningless as 
a practical matter.*'®® Numerous other eases, the most significant 
perhaps being Cono/on,'®® saw domestic courts either applying the 
Protocol in ' *Iast-in-timc' * fashion or otherwise assuming sub silentio 
that It was sclf-cxccuting 


3 Cirliner, lupn note 91, at 140 "No court his reversed this new to date [1976] 
^pwints irr ai)Ium and for stays of deponation on grounds of bumin nghis hive htgely 
Cl left to the cYercue of discretion b> the administrsitv e igcncies Av we hive seen, 
w V*^''**' , heivily inOucncca b> pohttcat and foTCicpi policy considrntions * 

« ror in earl) plci lo bnog the sntuic imo line with the Pro'ceo!, see Conuncni, /«- 
- Uk erd ih Rtfuf;et^A flwnnr-rftfnm to /fcrr-r-trr th £ar..rer W itft thr TiKhti 
eCMir W Kt*l Lj 129 { 107 S) 

TI’*‘ I*' »** ” Kramer. iXr Pro m hr Ex 

Z O.r fir A " tnntf^uc- Irtr ardlh UmH Nettc^t Pto*txrt Htlrttnc ie 

^ N V U J Int’l L & Pots 203 

. ** ^ ^ Knnvty, Pclmrot Asyitri cr4 O-e Pttxat oj Uu 77-f Cair efth 

^ ^ • 566 T 2d 104 (5ih Cir |077). sereh^ 

U a» 1274 

5:5r2d 933 (S»hCir »076) 

-i .Jt'i 1,%^ o« r,oVr,‘'r’ f c.r ). 

**VJ ' ^ (Miiumn proustn w«h Pm(nr^il) 

r '7 1 tf/sr*'/ r!.. II ^ Natt.ralirv*ion Srrv . 559 f 2d 905.07 (5,h Cif 

f*- t- J V* /•..»/* / ^rr t A CJ^'sn ct r rt 

K‘ !l ^ **'^'*-'* 133<197Pj 

» 1977, & Nat ird.ranoi Sc- 54? f 2d 376 370 (7d 

tl.nAli rM F:dl229^:dOr)<p.reurr.n).r^» 
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Charter of the Organization of Amercian States In Plyler z Av, 
where the lower federal courts and ultimately the Supreme Court 
struck dowTi as violau\e of the equal protcaion clause a Texas statute 
clfcctnely used to deny free cicmcntar)’ scliooi education to the 
children of undocumented aliens, plaintiffs contended that the statute 
also ran afoul of article 47 of the Protocol.”® Tins article provides, 
inter aha, that: 


The Member States wtII exert the gieatcst efforts, in accordance 
with their constitutional processes, to ensure the cffccUNC exercise 
of the nghi to education, on the following ba^cs 

a Elementary education, compulsorv’ for children of school 
age, shall also be offered to all others who can bcncfii from it When 
provided bv the State u shall be without charge "* 


Faced with this innovative argument, the United States District 
Court for the Eastern District of Texas sidc-steppcd deciding whether 
the above provision w as self-executing, rather, it used article 47(a) 
as support for its alternative holding that the Tex-as statute infringed 
upon an area that had been preempted by federal laws regulating 
immigration and tlic education of the disadvantaged children After 
setting out several of the latter, the district court added tha^ **[t]hc 
federal gov emmeni’s commitment to expanding educational oppoi ■ 
tunu\ ^is also evidenced in [article 47(a) of] the Protocol of Buenos 
Aires * On appeal, the United States Court of Appeals foi the 
I ifih Circuit not only ignored the argument by one of the amicus 
cunac that article 47(a) was self-executing, but, after noting in 

OsCAMrjiTioN or Amcric^n Stwv. jnrir/ Apnl 30. 194S. 

^ 1951,119521 2 U ST 2594. TlAS No 2J6i: IPVNT S 3 

C S 202 (PS2) ^ ™ ***^”^* 

IJO 3d 592, c/ Kane & \ cl'i'tle Munor, 4/r-i aV the - 

•sT icrrsW; 

C'fc'Uwn'’’ "> >''' Chinrr ortho Oiq’n.-,tK.n nf Anirtu-m Snt„ 

!; - I ® ^ Feb 27, 19G7, r-Jr-r ^ FeV 27, 1970. 21 U S 1 

r- R UiLicii. /a' note J8, 5 120 
lit c J '"•*** iff «“^a text ai ne'e 115 
.-r \M Amicn^Ciin-e Vrr 

f .. M ' n\tcr, 62fi 1 2a 448 (5ih Cir 1«r0) e,^c Ktne 

X licpmncnt MfJn.Ucr flrtl nn ntewm bnr* •, 1 

rvp'mrs.nte 

- r-1' ‘ upen ihf \ it s'j'o f f ih.* Vt MftJ S'afei 

. ""’"r' "'•tth U- '-oa-r,! q, .rrrmrn, tin," 

. V ''«^«b«K>%erurn‘ Cfe«v.^ir^ 

- * *W2Rfv•^TIMtHT. nMr 4. 5 
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dictum that the Protocol of Buenos Aires has never been con- 
sidcred sclf-cxccuting,”*>‘ reversed the district court’s alternative 
redet a] preemption holding on the ground that article 47(a) "does 

to educating children illegally in 

The Supreme Court, even if a had addressed arguments beyond 
the equal protection clause, thus would have received very little 
assistance on the self-execution question from either of the above 
opinions However, it would have found some muddled discussion 
of the issue followed by a square holding that article 47(a) was non- 
sclf-cxccutmg in the related ease of In rcAhen Chditen Edmatwn LUtea- 


(ion, winch It had joined with Pfykr for purposes of briefing and oral 
argument Tlicrc, presented with the argument that article 47(a) 
was a sclf-cxccutmg ticaty provision which invalidated die Texas 
statute under the supremacy clause, the United States Distiict Court 
for the Souihctn District of Texas ran through the litany of sclf- 
cxccution and concluded that it **was not intended to be self- 
executing, it was 'not addressed to the judicial branch of our govern- 
ment * As it then explained 


Ai tide 47(a} is no doubt sufflciendy direct to impty the intention 
to create afYirmativc and judicially enforceable rights The article 
read as a whole, however, belies that construction Article 47 begins 
with the statement that "The Member States will exert the greatest 
efforts, in accordance with their constitutional processes, to insure 
the cflcctivc exercise of the right to education *’ Tins is not the 
kind of promissoiy language which confers rights in the absence of 
implementing Icgislauon The parties have engaged to perform a par- 
ticular act, that IS, to exert the greatest efforts to advance the cause 


114 628 r 2d at 453 Nor, of couwc, had it ever been held to be non-self wceuiwg. 

save Id tlie reJaied case of In rt Alien Cbddrcn Educ Lilig , 501 F Supp 544 (S D 
im), cJTd mreporttd mm (5lh Cir 1981). awi «>lcr% Doc, 457 U 5 iflK 

(1982), winch the court of appeals footnotes only in connection with the equal proiccnon 
iswe Set 628 P 2d at 45D n 5 

115 Id at 434, tf supra icxt at note 112 

IIG 50) K Supp 544 (SD Tea im), ajfd unreperUd man Ctr IW^® 
stthnem Wyler v Doc, 457 U S 202(1982) In the micresi of full disclosure, it ^ 
be recorded that the present writer testified at an expert witness on *"*®J"®**^ Yhe 
the plaintiffs in this ease, arguing, inter alia, that article 47(a) was ^ 

expert wiine« for Texas was Professor Covey T Oliver, 
found m Oliver, The Treaty Pawn and National Fwiign ^ ^ 

of Human Ri^U « the UnUed States, 9 Howha t Rev 
O n the growing use of expert testimony m such c^cs, see * * TnhunAs, 

3, $ 133 comment c, at 75, Baade, hamnsFompt and 
18 Va J lNT*t L 619 (1978). Panel, /Vww« Inlemalumal Law « « 

ZsdwTJuh Pali: 10 (1976) Sn also u^fra 

J17 501 F Supp at 590 (quoting Diggs v Richsirdson. 555 F2d a 
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of education They have not contracted to provide free public cduca^ 
non to all children of school age within the countr)' The court con<- 
dudes that Artide 47 of the amended Charter of the Organization 
of American States is a non-self-exccuting treaty and that it docs 
not mvalidatc inconsistent state laws."* 

The above paragraph initially acknowledges that an interpretation 
of article 47(a) **in accordance with the ordinary meaning’*"** of 
the text leaves *‘no doubt” that it is “sufficiently direct to imply 
the intention to create affirmative and judicially enforceable nghts ” 
Yet, somewhat surprisingly m view of such apparent certainty, the 
distnci court then purports to examine the article “as a whole,”"® 


ll8 Id (citations omitted) In n footnote the dislnct coun adds the Following dictum 
The court is aware of other problems with the plaintiffs* position ihit Article 
47 IS supreme domestic law Having reached the conclusion that Anicle 47 is a 
non self>exccuting treaty provision, it is unnecessary to discuss such issues as the 
effect of the "Bncker*lilwc'* reservation made by the Senate at the time of mlifica* 
lion and whether the United States may legislate in tlie am of humnn rights dirough 
the exercise of the treaty power 
Id It S90 n 119 

On the first point, the reservation to the OAS Charter states simply that '*nonc of us 
provisions shall be considered as enlarging the powcni of the Federal Government of the 
United States or limiting the powers of the sevei^ states of the Federal Union with respect 
10 an> mailers recognised under the Constitution as being within the reserved powers 
of the several states ** See Charter of thf Orcanieatio'^ ot Amfrican States. stc*td 
Apr 3D,]948.mrfrriin/e/emDec 13, 1951, |l952j 2 U S T W91, T I A S No 2361, 
f9 U N T S 3 Putting aside the question of whether or not the reservation is cHectivc 
vi5*a VIS the later Charter amendments contained in the Protocol of Buenos Aires, it docs 
mile more than express the fundamental proposition that the Charter cannot be inier 
preted to reallocate the powers granted to the federal government and the viates b> the 
Uniied Slates Consiiiuiion See 2 Rejetattmcnt, mpra note 3, $ 302 comment d, at 19 
repimen note 3 at 23-24 Given the supremacy dause and deasions of the Supreme 
v.oun both before -md after Missouri v Holland, 252 U S 416 (1920). the reservntion 
cmnot sene to justify Slate .iciion which violate^ the Charter CJ L Hehm**. «/./, notr 
. 11 3 sB Stmilir considerations ipply with respect to the phrase "in accordince with 

.»‘ir conMituiional pmccsies" in the prcambulaiof) part of article A7 See i-fia text ai- 
CD-npanvmg note 120 

. s«ond ^mt, surely at this late ditc there iv no longer mv doulv whatsoever 

offhe 72 ^^’J**^***^ othumm nghts through the ercrcisc 


the irratv power 5'r 2 RmATCMrvT. m/Ta note 3. 5 SO"* rrponers* note 2. at 22 21 
St V e ^thoriTMivc article on this point, sec HenVin. The Cc-m/a/ien, Treattn erl htn 

iVn ^*' •*'* “*^ ^ 1012(1968) 

II * 7 KtSTAtTMrVTT, ooic 3. $ 325U) 

t ’ *** ^ddition to article 47(a) the distnct court examine* oil) lh»* preatn 

St '****^*’ requires si,sies to "exen the gn*?i«i efrons. m ’»cco-d 
In tnei* cons'iluiion-it tws , 1 .^ r .t t 


*t'1J 

A- 1 hirVc 


cons' iiiuio-nl prnretscs, to enturr the cff'‘ciivr «»*■ ihr f 4 j»hi tn 

^ ^ It tt vfs Of qu„u or divu^v articles 47(b) ind 47(t> iKiImt' witJi m dd(r frv el 
4?, -->4 1 trspcciivelv . both of which are jes* concrete and specific ih vn Ic 

TCi* starve ift updetsfort the m*nd>tcr> chiritte- of ih** Inter’s 

*^**T*’**^ educvion shU h free nnt* eompnliorv for a” rhiblrm of 

^ nr' Sff 501 y ,ri{) 
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finds language whidi it apparently thinks points in the opposite direc- 
uon, and ultimately jumps to a conclusion contrary to its initial iin- 
pression and certainly at odds with the ordinary meaning of article 
47(a) rcrhaps the influence of which the distnct court citcs,^** 
was too strong for it to resist In any event, since the Pfyler Com 
lound It unnecessary to pass upon the question, domestic courts are 
without authoritative guidance as to whether or not article 47(a) 
of the Protocol of Buenos Aires is self-executing. 

Aside from the Refugees Protocol and the Protocol of Buenos 
Aires, the international human rights treaties ratified by the United 
States do not appear to lend themselves to self-executing 
arguments On the distant horizon, of course, are the four human 
n^ts treaties which President Carter submitted to the Senate in 
1978 Unhappily, with each treaty came a recommendation that 
the Senate, m giving its advice and consent, adopt a declaration 
stating that the treaty’s substantive provisions are 
non-self-executing As many of the provisions m the treaties, ex- 
pecially the UN Covenant on Civil and Political Rights, appear to 
be self-executmg in nature, to attempt to emasculate their potential 
domestic impact in this fashion is most unfortunate *** While the 
legal effect of such declarations is debatable, at the very least 


iZt S^td 

(22 A slatemenl bomc out by the recent case of Handel v Artukovic, 601 F Suf^ 
1421 (C D Cal 1985), which holds two law of war conventions to be ncni'self execntins 
M at 1424-26 

123 Set st^ra note 86 

124 Set gptemtfy Weissbrodt, United Sates Raftfkaitan ej the Hnnm GiKwjtfirfr, 63 
Minn t Rev 35, 66-72 (1978) 

The ciTea ^ this dedaration is to depnve American courts of their most 
technique for contributing meanmgftiUy to the mterpretatuin of the Human Ri^ 
Covenants If the Covenants are self-executmg, litigants may use these treaiiei 
to support their positions In (urthenng thar speafle mterests, liugantt^y 
many possible applications (br the Covenants diat mi{^t odiewtfe be oveiJw 
by the slow moving and very rudimentary mlernational enforcement proc^iw 
established by the Covenants With awbtile woridtowateh, themtemafnmalf^ 
cedures can probably be eiqiected to foois only on the most senous **'**"•** 
problems If the Covenants are sd^cxccutmg, however, every lawyer in the uniw 
States IS potennally a watchdog for human n^ts Ttw (mat reatdt of msJMig 
Covenants not scJf-cxecutmg can only be to dimmish subsiantudly the impact « 
the treaties in (he United States 

^*^125 Professor Weissbrodt, for instance, beheves that “the propnciy rod 
the proposed dedarations are at least questionable “ Id at 68, ^ Risesenf d, 

In the absence of a valid resenatm, even a formal die 

nature and import of a muUilatcral treaty would not be Nathuig 

mTernational o^-at least m the United States^the domijtic judicial Jevd NaOiiag 

in prior practice compels or supports a different conclusion 
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they would be accorded “great weight”*^® — in all likelihood nearly 
conclusive weight — ^by domestic courts,'^’ Thus international human 
nghts lawyers anxious to use domestic courts to enforce to the fullest 
the rights guaranteed tn the treaties should help mobilize public and 
congressional support against these self-defeating declarations.*** 

V. The Status of Customary International Human Rights 
Law in the Domestic Law 

Unlike many areas of international law, treaties rather than custom 
have been the principal source of international human nghts law. 
Today, however, the customary international law of human rights 
IS becoming increasingly important, especially since it binds all states 
and not, as in the case of treaty law, just those states parties to a 
particular treaty In the United States, moreover, customary inter-* 
national law, while not mentioned m the Constitution, is part of 
the law of the land to be determined and applied by the courts 
whenever appropriate in making a decision 

The starting point in ascertainmg what mtcmational human rights 
norms have been received into customary international law — and 
therefore arc rules of decisions for domestic courts — commonly is 
thought to be the Universal Declaration of Human Rights,*** a UN 
General Assembly resolution adopted in 1948 without a dissenting 


/ (emphasis m ongmal), sreclso Noic, 7>e DorrtsUc Lcfaf vf t}ec{at&Up**s tfxt Trtaty 

ntrir Ml AVf Sef/ Sxftvitng, 57 Tex L Rev- 233 (1979) 
lo? accompmymg note 113 

nMl I sujna note 29, nt 278 (Schachicr). irf at 280 (Andcregg), «f at 285 

fc V ' T ^ a* 294 (Rcdhch). ttf at 30001 (G?nbaldt). trf it 315 

srr e'n at 348-49 


jSomc persons] have stisgesied that there might besome constitutional objcc- 
lons to these d^eclaralions 1 do not thmk there would be constuutionil objec- 
tions I ihint should the Senate wish to att?eh such dcclirptions, however, the 
cwrts would noi neccs5anl> be bound by them The> would not be rcscnations. 

titMtics, therefore, thc> would not be the supreme 
Uf- Nevertheless, ihcv would be a very cogent and incisive bit of 

^C>«»ive hisior> to which a court liter on interpreting the troaiy would cert'inly 


« (L?li-h) 

It proposed rescrbaiiDns (but tn a context rricvini in the declira- 

'‘'nvr Department State rd nowtedged in 197*1 that, “if the 

. 1 !**^* necesnrj. I think the idininiiirat on would be 

cn/ r'cl *1 rL,«, Vftiuld be, in cffca, bringing al>out a irwrr "tpsrous 

ewsas 1 *• w ^ PwstbV eTilicitrt that wc were no* fuIfiMing 

**■ ^p-^'cvch M dmibifur 'Vheihcrthc Reagan Admims*ra*ion subscribes 

lir c"* ^ 
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vote At the time of its adoption the United States, a strong sup- 
porter of the resolution, nevertheless made it dear that since the 
Dedaration was not a treaty it gave nsc to no binding legal obliga- 
tions whatsoever *** A contemporary commentator reflected this view 
when he described the Dedaration as ‘"the first and easiest step 
Icadmg to [an] Intemationa] Bill of Rights It implements the Charter 
by defining human nghts m a maximum program of a legally non- 

bmdmg character i tn i 

According to Professor Humphrey, who was one of the Declara- 
tion's drafters, m the three decades since its adoption “the Declara- 
tion has been invoked so many tunes both within and without 
the United Nations that lawyers now are saying that, whatever 
the intention of its authors may have been, the Dedaration « 
now part of the customary Jaw of nations and therefore is bind- 
ing on all states This view, first advanced solely by legal 
scholars*®* but subsequently supported by the resolutions of inter- 
national conferences,*®* state practice,*®® and even court dcci- 


131 Sre 3 U N GAOR934, UN ^ 4 ,^ t jnt’lL 316,321 

132 Kui«, Va UmUiNaUens courts We 

Another sudt coinnientnior rcinaritcu that i While 

ttX PccI«..on] « a gu.da .. '>>' t op ^ 

»o. a «.v, *C D«lara,»n .. of "W. 

L Rev 527 . 529 ( 1976 ) aB states ThcDsclatetteO 

-S«S?K-»w. «■» 

note 58 at 274. 325 & 338, Sohn, iupra note 4^ at 133, Ewopikaw Coh- 

Wmo» ON Human Rioim I. J5 (?m taM ^ 

I3S In 1968, Human Rights Yw. the Artemy ^htch mclo^ ^ 
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sions,“^ now appears to have achieved widespread acceptance In- 
deed, the suggestion has been made that the Declaration has **the 
atinbutes ofjur certainly an overly enthusiastic assertion 

m the opinion of the present writer if it is intended to imply that 
ail the rights enumerated m the Declaration now constitute peremp- 
tory norms of international law 


The Use of Ivtcu^iational Human Rights Noi>m is U S Couets 18-19 (Oep'i of Justice 
1980) Of pninc importance ts fonner President Carter’s assertion that 

[t]hc Declaration is the cornerstone of a developing international consensus on 
human rights It is also the authomative statement of the meaning of the United 
Nations Charter, through which member nauons undertake to promote, respect 
and obsene human nghts and fundamental freedoms for all, without 
discnmmaiion 


I976Pub Papers 2090 The second sentence lends furthersupport to the Nev^man-Berkelc) 
thesis described in the text accompanying note 54 supra 
137 Set infra text at note 151 & accompanying note 170 

13B M McDoucal, H Lasswcix&L Chen, note 58, at 274 The peremptory 
norms of international lai^ , jtts eegens, are explained thus 

Some rules of international law arc accepted and rocogniced by the international 
community of states as peremptory , permitting no derogation, and prevailing over 
and mvalidating mtemationsJ agreement and other rules of mtcrnation'il law n 
conflict with them Such a peremptory norm is subject to modiricition only by 
a Subsequent no-ra of intemationat law having ihe s'une character 
1 Rr statement S 102 comment k, at 33 

139 As the RrHelorraf ciutions, "much uncertainty prevails as to the bounds of jji 
(tre-t " 2 Rjistatement, supra note 3, S 331(2) comment c at 117 Certainly not all 
o! the norms contained iii the Declaration have achieved such status In addition to the 
oblifaiions of member states under the UN Charter, 

Ml has been suggested that norms that create "internal tonal crimes" and obligrtr 
8« states to proceed against violations are also peremptory This mighi in- 
ilurie rules prohibiting genocide, sUive-tradmg and silvery, apartheid and other 
! t A?” '*®«*>°*** of human nghts, and pertiaps -itticks on diplomats 

y n U:: ® also Domb.> Cogers end Hur-a- 6 

'Vhitemm.yur Cegens rr trler^at Lt Uw, 

ih^L . ^ r tKT'i&CoMP L 609.625(1977) For discuss, or iboui whether 

P«if I!.!!!**” see infra text accompTnying note 151 

to tl * human rights treaties but ressonmp aJonv lines applicabV 

' Likes a similar selective ipproach 

{ 1* ' suggestion his been made ihii human nghts ireiiics hive Uir character 
wrt'itniy exists a consensus that certiin nghis— the nrSt lo 
.. to irecdom fromshven^ or lonore-arc so fundamentil tint no dcroranon 

nrliM ”"***^'' of Ae vinous human 

E I msirurnenis nor the praaice thereunder leids to ih^ vich ihi* all human 
ririfs arc jjj cr^ru 

7fi.~3r Ireatm, 48 Ban YU Jtn’i. L 2?I 20^ 

Cn ,1 and r»''* I’"'”’'' P't.irrtcrf by the D-fliri!|rtn *nrt »hr Cn^ r. 

a I i «« ^ \ ®f no'> dcrngiV- 1 r ng’iti I.Mit 


* « * e nat ”'*'' ** 1 r nr;i!i I.Mit 

1- „ 7' p“I v^i M «TirrF-nr> Tl.e^ are corum^l 

‘ ■ ■ 13'. A 178 Ifit'rtheCevroant Cf arcomparvxrr 
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wstomary mternational law u found m the uSStore™ "i 
o the International Court of Justice in the Haitt^a Case 

"tSf Sites h mtemationaJ law preceded to demonstrate 

hat States have sm mternational legal obligation to observe ee^ 
tmn minimum standards m dicir treatment of aliens,” the memorial 

of fundamental 


It has been (contended] that no such standaid can or should exist 
but such force M that position may have had has gradually diminished 
M rey iftM ejthe extsUme of terUunJundammlal hirnm nehts has sbaad 
the mtemaliomt commmlji The existence of such 
rights for all human beings, nationals and aliens alike, and the ex- 
istence Ola corresponding duly on the part of eoerj State to respect and dhseme 
thm, an mw nfixted, inter aha, in the Charier ifihe United NtOms, the 


^ uetu bvifgjtfffff. 

ianaixoml Cffoenani on Cwti and PoltCtcal Rights 

In View of the wiwefssl contempomiy recognition that su^ /undamen- 
tat human nghis exist Iran's obligation to provide **the most con- 
stant protection and sccunty” to United States nationalsjn Iran m- 
cludes an obligation to observe those rights. 


As evidence of the fundamental human nghts to which all individuals 
are entitled and which all states must guaranteei the memorial cilcd 
articles 3, 5, 7, 9, 12 and 13 of the Declaration,*** plus articles 7, 
9, 10 and 12 of the UN Covenant on Ciwl and Political Rights *** 
Since under the “mirror image** pnnciple the United States, as 
well as Iran, has an international obligation to hve up to the above 
provisions, the question next becomes whether this obligation can 
be enforced domestically as well as internationally The answer does 


140 Case Concerning United States Bif^omatic and Consular StalT m Tehran (U S 
V Iran), iOSOICJ 3 

141 Metnon^ of the Government of the United States of America at 71, Case 
ceming United States Diplomatic and Consular Staff m Tehran (U S v Iran), 19802 C j 
3 (emphasis added) {hereinafter cited ae U S Memonsl] 

142 U S Memorial, note 141, at 71 n 3 & 72 n 2 Tliesc articles cover, 
tivdy, the ng^t to life, liberty and secuniy of person, the prohibitioo of lortore ai^ crod» 
inhuman or degrading treatment or punishment, the ri^l to equdity faefor^fic »vf and 
to nondiscnmination m its applicauon, the prtdubition of arfaitiary arrest and dcienlwn, 
the n^t to pnvacy, and the nght to freedom of movement 

143 W at 71 n 4 & 72 n 2 These artidcs cover, rwgiecUvdy, the prohibittOT oftor 
tore and cruel, inhuman or degrading treatment or pumshment, the right w liberty an 
secunty of person and the prohibition of arbitrary arrest and detention, the ngm to 
treated with humanity during detention, and Uie nght to fitcdom of oiovcmcn 
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not lum upon the self- or non-self-execuling nature of the Declara- 
tion, since It IS not a treaty, but upon whether the Declaration, or 
at least parts thereof, being evidence of customary international \z \\ , 
can be used in domestic courts either to supplement or invalidate 
state or federal statutes Under The Paquele there is no 

doubt that the Declaration, to the extent that it reflects customar) 
international law, is part of our law and therefore should be directly 
enforceable in domestic courts Until recently, however, attempts 
to invoke it in such fashion uniformly had been unsuccessful 
A major breakthrough in the use of customary international 
human nghts law occurred in 1980 when the Unit^ States Court 
of Appeals for the Second Circuit handed down its eloquent and 
far-reaching decision in Filariiga v Pena-Irala, a decision that has 
done as much to assist the development of this body of intcmattonal 
law as Fiqn did to retard it. In Filariiga, two Paraguayan plaintiffs 
brought an action m a federal distnct court against another citizen 
of Paraguay for the torture and death of their son and brother, basing 
their claim on the Alien Tort Statute, a federal statute dating back 
to the original Judiciary Act of 1789, which provides “The district 
courts shall have onginal junsdiction of any civil action b> an alien 
for a tort only, committed in violation of the law of nations or a 
treaty of the United States Since the plaintiffs did not argue 
that ihcir action arose directly under a treaty to which the United 


175 U S 677 (1900) 

H5 For a t\pical case dismissing an action grounded upon the Decliration, sec 

509*10. 273 N Y S 2d 348. 356 (Sup 
U 1946) Fi must be remembered, of course, that such cases v,cn decided before the 
uonal*^***** thereof could be deemed to ha%e become pirt of customary imema 

H6 630 F 2d 876 (2d Cir 1980), jv eho Blum &. Stcmh.*>rdi. Frdf'ef Juns^iftic o.r- 
- i-r/ Hunc’- Clatns Tht Aitr> Tru Oairrf Act AJn Filerti^s t Pr>r /«/«, 22 

ift liult Fen -j jVn 

LJ 351 (1930). Co"i- 

353 (1981)” ry irifTTcuarai UZJ.’ e /V-e 33 Sta* L 

^ 73 (1 789) (current version ni 20 U S C $ 1350 

*''^otcd general fcder?l question jurisdiction under 28 U S C 5 
M i^iTt •' I IPII .illi qnl ,1 \ lilt tiinn nf i «*fOiiinrv « u rn itirm it 1 m v«]iifh 

rimWIinv. U. n JmmiI ikif M UtiU 

> ij .r „ ij,'.- . * mnr-j'v InrcrnattnnnNU S A . Intcmiiiona! I^racuc for Hiimin 

fi*** p In.cmnional Hum-in Rights as Amicus Ciinae a« 21. 

fiV / 1 r“\ /")' ^*^**rirdu*n ^or the trnued S '»tc< as Amicus Cun'c at 25 n 49. 

• li' - It-. appeals tecocmired thM * cur rc'^rnmr mirht 

\Se V ' **''“*' ***««!. f'lJ fcdcra* quc«*ion if L> S C $ 1331 (I ''31) 

evvcvcr. to rci! ojr decis.or open the Ali^n Tc^ S'^tutc, m l.rht of ih-v* 
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States was a party, '« jurisdiction under the statute turned unan 
whether or not torture now violates “the law of nations ” fe 
wstomary international law The district court, m an unreportld 
tosion, felt constrained by precedent to dismiss the comptaS 

£cCf that' I as employed in SectL 1350, 

[excludes] that law which governs a state’s treatment of its own 

citczcns In short, it ruled that torture of a Paraguayan m 
Paraguay did not violate customary international law 
On appeal, the court of appeals reversed, holding that "an act 
of torture committed by a state official against one held in deten^ 
t ion violates established norms of the international law of human 
rights, and hcncc the law of nations Among the approprwtc 
sources of international law to which it looked, pnde of place went 
to article 5 of the Universal Declaration The nght to be free from 
torture, wrote Chief Judge Kaufman, "has become part of cuslomaiy 
mtcmationai law, as eotdcnced and dejtned by the Universal Declaratm 
* which states, in the plainest of terms, *no one shall be sub- 
jeeted to torture ' The court of appeals also found the Dcdara- 


provision's close coincidence with the jurisdictional facts preseiued in dm case '' 6S0 F Zd 
at 887 n 22 

Since plainiitTs were aliens, the basis of junsdicnon was unimportant in ihe 

court of appeals' dictum about federal question junsdicnon, however, remaini imponani 
m actions brought by United States plamtiHs Unfortunately, in a recent case where tach 
plainulTs idled upon 5 iS31 the dutnei court, ignonng the above dictum, held that u 
ladced junsdiction Handel v Aitukow, 601 F Sv^ 1421, 1421 (C D Cal 1985) 
"Although two recent circuit court opinions, FitarUga and Judige Edv^fi' concurrciice 
in Tti-Om, have found that 28 U S G 5 1350 creates a pnvate right to sue for vioIaiWM 
of the law of nations, it is dear that the result wodd be dtflerent if section 1331 rather 
than section 1350 were the applicable junsdictional statute ” 601 F Sum) ** 

For the excenent suggestion that "Congress should consider amendmg {the Alien Toil 
Statute} to allow lawsuits brought by U S citiaens as wdl as diens," sec 73b fktfumm 
o/Tortm HrningiMHJ Ra 605 Bejm ihi StAamm on Hamaa 
Orffmtiohmts oj the Hvust Q>mm on Foreign AJfotts, 98th Gong , 2d Sess 247 (I984M**®*® 

mentofMichadH Posner, Esq , Exec Du , lawyer* Corninmce for IrttcnMtwndHomw 

Rights) Mr Posner notes “This can be done simply by deleting the words *by an awn 

from section 1350 '* M 


148 Cf text accompanying note 54 

149 630 F 2d at 880 ^ ^ 

150 li At the time of the aUeged act the defendant was Inspector Gcncntf ot r«iw 

in Asunaon, Paraguay Id at 878 

151 « at 882 (emphasis added) For a fuller discussion of the pro^bm^ 

contained m article 5 of the Declaration, sec Ldltch, snpta note 2l| gtl2M0 
(he United States Mcmonal in the Htatngn Out twice ated attidc 5 Su stt^ 
accompanying note 1 42 See also Memorandum for the United . . Dcdsia 

at 16, Fttali^ v PeM'-Itata, where the United States relied upon article 5 of the 
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tion OTi Torture,^* another UN General Assembly resolution adopted 
in 1975 without a dissenting vote, particularly relevant,**^ “These 
UN declarations arc significant,” n declared, “because they specify 
with great precision the obligations of member nations under the 
Charter ”*^4 They were, to paraphrase the court of appeals, 
authontaiivc statements of the international community creating ex- 
pectations of adherence which, in conjunction with contemporary 
state practice, have generated a binding rule of customary interna- 
tional law Overwhelming evidence that such state practice pro- 
scribes torture was found in “numerous international treaties and 


tion (o support its contention that ‘*{i]nternationa1 custom evidences a universal con 
demnAtion of tonure 

While the court of appeals nowhere spcciHcatly addresses the question of whether the 
prohibition of torture constitutes jus cogmx, see supra notes 1 1fl'39 and accompanying text . 
Its language points in that direction See, e g , 630 F 2d at 890 ("Among the nghts univer- 
sally proclaimed by aU nations is the nghl to be free of physical torture Indeed, 
for purposes of civi! liability, the torturer has become— like the pirate and the slave trader 
before him— Aoitu humant gtrtens, an enemy of all mankind ”) The present wnter, m an 
affidavit submitted on the plaintifTs' behalf, see irf at 879 n 4, had averred that, "like 
pmey, slavery and genocide before it, the prohibition against torture is not a peremptory 
norm of international law,*' i e , jui cogens 

152 Dedariiion on the Protection of All Persons from being Subjected to Torture and 
Other Cruel, Inhuman or Degrading Treatment or Punishment, adopted Dec 9, 1975, 
GA Res 3452.30UN GAORSupp (No 34) at 91, UN Doc A/1034(I975). n-pn-f/d 
I- R Liu ten, supra note 18. $ 480 1 On December 10, 1984, the thirtv -sixth annivcr- 
Mrv of the signing of the Universal Declaration, the UN Genertd Assembly adopted a 
Convention Against Tonure and Other Cmcl, Inhuman or Degrading Treatment or 
unishment, which not only codifies the norms of customary intemational law expressed 
m I e Declaration on Torture (and confirmed in Fdartiffi), but also provides for procedures 
to implement us prohibition of tonure 

r 2d at 882 & n It (entire Decliration on Torture set out in m^irgin) 1 he 
n«/ II , Tfosteges Case ciicd this Declaration U S Mcmonil, supr 

V. V ^ Memorandum for the United States as Amicus Cunir -it 

I where the United States contended thit ii "confirms that infer- 

national rusion outhws tonure " 

^ accompanv ing text (setting out Newman- 

135 jl jt by Universal Oedarstion of Human Rights "no longer 

^ ^"Cdichoiomy of'bindmg ireiiy * agsinst ‘non binding pronouncement,* 
os an autho-intwe statement of the micm-uional communitv " F 

/ntm-fi/in-a/ Ccnna-i/r 70 (1964) Thus, a Dednn 
ofadliciencc, and "msofir is the expectation » rnduatly 
j ^ ‘ pnctice, a declaration miv by custom become recognized as 
IS U N **** 31 U N IkSCOR |Supp (No 8) 

*^Bl0(l962)(»rcmonnd«m of OfTicr of l^g il AfTiirx, U N 
ni »,**'i^* scvenl cnmmcniiiors have concluded thit th#^ Lniversil 
V 2d n F45* !•» tct», a pan of binding, awioniiry mtcm-'tionat Inw 
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accords,*’*^® m “modem mumapal — j e , national— law as well, 
and in the works of jurists On the basis of this extensive examina- 

tion of the sources from which customaiy Internationa] law is denved, 
the court of appeals had no difficulty in reaching its conclusion that 
“ofiiciaJ torture is now prohibited by the law of nations The pro- 
hibition IS clear and unambiguous, and admits of no distinction be- 
tween treatment of aliens and citizens 
Important as Filaritga is in establishing that torture violates 
customary international law, the case is even more significant in 


156 Id at 083-84 (citing Amcncan Convention on Human Kights, ait 5(2), supn 
note 20, UN Covenant on Civil and Pcditical Rights, art 7, sufw note 19, ^ropean 
Convention for the Protection of Human Rights and Fundamental Freedoms, art 3,iij)ud 
Nov 4, 1950, 213 U NTS 222 (entered mto force Sept 3, l953),n^nfafiBR Lillich, 
tnpn note 18, $ 500 1) Like the pJamtifTs. the court of appeals relied upon these intema 
tionol human rights treaties “as evidence of an emerging norm of customary inienia- 
tionat law, rather {than] independent sources of law ** 630 F 2d at 880 n 7, rf note 
55 and accompanying text 

One should not overlook the importance of treaties as a source of emciging customary 
mtcmaiional law norms There « ample language w the decisions of Ac Inieroatimal 
Court of Justice to support the late Judge Baxter’s observation Aat Tr^ics mat «w 
not purport to be declaratory of customary international law at the time they enter wito 
force may nevertheless with the passage of time pass into custmnay ™ 

Baxter, Tnma mi Cmtm. 129 Rxceuil des Coues 

Lawl 25, 57 (1970-11), aami 1 Restatement, svfm note 3, S 102 reporters ■ 
4041 For the' application of this principle to international human nghts treaties, see LiBidi, 

also thlnhe^United States Memorial in the HtOnffs 
of the UN CJovenant on Civil and Political Rights fe rop« text " 

“ote 143 See also Memorandum for the 

a Paic-Itttia, where after ating the r^udrf "This uniform treaty 

in the rust paragraph of this footnote the f ' npuoo of tonuie has 

condemnation of torture provides a strong indication that the pt^ ‘‘These treaty pm- 
^ered into customaiy inmmationid law " It 

visions, in conjuncoon with other ^n 'Nations, not merely thoie 

lional noim that is bindmgas ® The Cokoert of 

that are parlms to the treaties ” Ji at 13 " 28. (cuing A D Amato, 

Custom ih Interhationai Uw 103, 12Me (|97^ ^ 

The test suggested m the last ^nSio^human nghts tiesji 

detennming whether a particular right protect ed ty an ^ ^ 

may have aehteved the status or,,ar mgmr, into customaiy 

non-derogable, also is usrfni Tthe fimt pa"««P'’ 

mtcmational law in the first placjs All three ti^no mm ^ accompa- 

of this footnote forbid derogation from Ac prohiUion of torture W 
nying note 139, infia text accompanying note i/u 

note 162 

159 Id at 884 
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demonstrating to la^v7e^s the growing importance of customary in- 
ternational human rights law and graphically illustrating how they 
should go about provmg it in cases before domesuc courts Moreo\ ^ 
the dcasion reflects the wiUmgness of one of the most highly respected 
courts in the United States to use such law, when proven, in reaching 
us decision Thus it is not surprising that the case already has 
generated further international human rights law litigation, cer- 
tainly a positive development if parties invoking FiUtriiga r teachings 
do so carefully and conservatively, thus avoidmg a potenud ba^ash 
cither from the courts’” or the body politic >“ For, as Judge Kaul- 
man cautioned in a subsequent magazine article, th e case s holding 

ICO NoUt bm The court of appeals used customary international law in FtbrUge onl> 
10 decide whether u had federal junsdiction under the Alien Tort Statute, not as a rule 
of decision to judge whether the aHeged wrong was actionable The choice of law 
the law of the forum, customary inleroaiional law or Paragua>an law— was left lor tne 
disirici court on remand iSlff id at 889 

In the event. Pena took no further part in the aaion and the district court entered 
-vdchuli judgment In fixing damages, however, the court held **thil it should dcfcminc 
the substantive pnnciples to be applied by looking to international law ** Filartiga v Pena- 
Irala. 557 F Supp 860, 863 (E D N V 1984) It uUimatdy awarded, inter alia, punitive 
d->inaei:s in the amount of $10 million Id at 867 v 

161 Ser,eg. Siderman dc Blake v Republic of Argcn . No CV 82- 1 / 

(C D Cal Sept 28, 1984) (alleging torture by Argentina) (available on LEXIS) 

For a misguided attempt to establish that acts of “international terrorism violate 
cuivOixiarv mternsitiona! law and hence are actionable under the Alien Tort Statute « 
wnstrtied in Fitof/iSa, see Hanoch Tcl Oren V Libyan Arab Republic. 517 F Supp 5« 
(DDC 198l).fljrd/>rrf«nam, 726 F2d771(DC Cir 1984), err# dmr/d, 53 U S L 
3612 (1985) Since even cursory research by counsel would hav'c revealed that customary 
mtemviiona] law as yet contains no genera! prohibition of terronsm, temparr R Liu ich, 
TavMsaTiosvL TcaroaisM Cosvestioms and Commevtapy xv-xvii (1982) unth Note, 
Trr^nm 01 a Tori tr TtoleUor oj tkt Iav oj //e/wnr. 6 Forbham Int'l L J 236 (1982), 
phintiOs would have been better advised never to have initiated the action, which afforded 
thr disinci court and two judges on appeal the opportunity to question rdarttgo Even 
Pro^esw D* Amato, who begins a recent •*rticlc by stating. **1 want to take brief ivmic 
w.ih these persons who feel that it was a severe mistake for the plainiifTs to bring their 
ca»i* m 1 United States court in the first place.” D' Amato, s^pra note 8, it 92-93, ends 
up a dozen pai;cs liter admitting, am not sure, as a mittcr of siritegv , that the lei- 
Or" ca»t was wonh bringing m the fir*! phcc ” Id at 105 
162 Note the gniuitous aside b> one judge on appeal in Ifarorh Ttl Orr- where, after 
imni- r it hn views on whv the pohiical question doctrine should mil e Alien Tort Statute 
ei -t j,mieiib'e the leamed jurist mmiks that “Icjourtv ouc!hl noi to •'•rvr as d* b nmr 
i*j*n ♦w pTcfcv-orv willing to an,uc over whit iv or what is jioi in ■'veepted violation 
c* the hw of nations ” 726 F 2d at 827 (Robb, J . concumng) But srr St,iiute of ih^ 
!r 'man'll it Coun of Justice, an 38(!Xd} (authont.mv cl> e5»abh*hme ”the t^iehinpi 
I ^i*r hifjhh qui!ified publicists of the vinous nitions, ■*s vob'idiarv meins fo' the 
'rpHt vmm nf rulpi of liw,” .i pmitinn timformlv taken bv domrviic roiinv anil rerent 
l» V w* I li> Ant) lu 111 l-iw limmiit ) ,W 1 RiatAitvii si, ttffr- nnii *, 5 RU n |viivi>) 
f* vt 1 V J*) Vi 1 1-1 J 102(d) rcjia'icrs* note I, i! 46, rf s^r text actomp ‘«v mg note iSfl 
1*3 Siic^'aift'finrddunnctheeirlv I950'sinthc?fienm hofFyi AlthouKb racid 
» *1 w k tn the lind then, thev find their pir»lV* torfiv in ihe elcc<«rv»e*s 



(or »=a mStj'IKSjJ taS SrZrTS'” f 

U«™, iw™„ „„ ™ it 

[US?. ”“ “^"V inlonalion.] WeMbmiO* „ Ihrdonm, 

Two subsequent cases mdjcate the possibilities and niffa|i. of m- 
voting customary international human rights lawpost-/i/arf(faand 
hCTce warrMt motion The first, Ftmandez v mUanm. <« m^ved 

M ? T who the Inun.grat.on 

and Naturalization Service had deteimined was ineligible for ad- 
mission mto the United States because he had been Mnvicted of 
® turpitude >« Durmg exclusion proceeduigs 

in July 1980, an immigration judge deteimmed that Fernandez was 
indeed excludable and order^ Jus deportation, pending whith he 


apparent tolerance, if not acceptance, of the Reagan Administration’s downgrading of 
human nghts in the foreign policy decisionmaking process 

164 Kaufman, A Lt^d Rxmdypr /nfmieftwia/ Tertaw^ N Y Times, Nov 9, 1980, S 
6 pitagaaine), at 44, 52 

[There axe] doctnnal limitations as to the numbers and kinds of cases that will 
be biou^t after The courts will not be transformed mto some kind of 

roaming human-rights commission, the broad response to the phenomenon id* tor- 
ture, of course, is best left to the policy makers m the other brandies of govern 
ment Nor is the United States, by empowering our courts to hear international 
claims of torture, engaging in messianic moral impendism While Axnencans fed 
strongly about freedom of speech and of the press, for instance, we are not re 
quued to open our courts to hear comjdamts alleging denials of these rights by 
foreign governments Such nghts are not yet universal, and we would be armgani 
and self-nghteouE to apply them to all societies The n^t to be free from torture, 
however, is one of the few absolute standards of mtemationa! law, a tight that 
exists regardless of the economic or soaal organization of a soaety 
Id 

165 Speaking of the fiindamentid human nghts now guaranteed to individuals as a 
matter of customary mtemational law, the United Sutes m FdMtsfi conredy noted that 
not "alt sudi nghts may be judicially enforced Indeed, it is tikdy that only a few nghts 
have the degree of speciflaty and universality to penmt private enforcement " Memotan 
dum for the United States as Amicus Cunae at 6, Ftiarttget o Peoa-frata TaOt 

not suggest that every provision of these treaties sUtes a binding rule of customary infer 
national Jaw " ii/ at 14 

The courts are properly oonflned to determming whether an individual hw sui 
fered a denial of nghts guaranteed him as an individual by customaiy 
tional law Accordingly, mMatntng a niif cUtgmg a w^cn 
a evuri miirf fail mne/udS; tiiat there ix a ronietuus m the vdenuituntd emmauty twt 
nghi ts protected and that there tx a widely dtarei undentanihng of the scope ofthrepretedm 
Id at 22 (emphasis added) 

166 505 F Supp 787 (D Kan 1980), ajpd on other groundt sttb nm Rodnguez 
Fernandez v Wilkinson, 654 F 2d 1382 (10th Cir 1981) 

167 See 8 use S I182(AJ(9) (1982) 
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was detained in the federal penitentiary at Leavenworth, Kansas, 
a maximutn security institution. Since the United States was unable 
to make the necessary arrangements to return him and other ex- 
cludable aliens to Cuba, Fernandez remained in protective deten- 
tion in December 1980, at which time he sought a writ of habeas 
corpus His counsel argued that his conunued confinement, without 
bail and without having been charged with or convicted of a crime 
m the United States, violated his constitutional rights under the fifth 
and eighth amendments 

After surveying the cases interpreting the constitutional and 
statutory provisions,*®® the United States District Court for the 
District of Kansas observed that, although Fernandez’s detention 
constituted "arbitrary detention,” 

[d)uc to the unique legal status of excluded aliens in this country. 
It IS an evil from which our Constitution and statutory laws afford 
no protection [IJn the case of unadmitted aliens detained on 
our soil, but legally deemed to be outside our borders, the machinery 
of domestic laVf utterly fails to operate to assure protection 

Yet all was not lost* Responding to an imaginative argument by 
the amicus cunac that Fernandez’s continued detention contravened 
fundamental human justice as embodied in established principles 
of international law,”*’® the district court broke new international 
human rights law ground by holding that "[customary] interna- 
tional law secures to petitioner the nght to be free of arbitrary deten- 
tion and that his right is being violated It stated that. 

Our rc\ tew ofthe sources from which customary international law 
« derived clearly demonstrates that arbitrary detention is prohibited 
y customar) international law Therefore, even though ike tndeiermtnate 
drteniion of an excluded alien cannot be said to violate the Untied States Con- 
stitution or aurstatutoiy laws, tt isjudictalfy remedial as a owlation of inter- 
national law ' j 


"> dminpii*. ii Mcici \ 

"tit ro month (fricntinn of ‘ ^ decision), where the Supreme Court held tliil 

comimtrd \t]idin nr * 1 ? PrndinR his depori.-ition was not unlawful 

R* / Nelson. SHF Supp !>;3 ,s D 

w 1983), pert 

tfo 502 ^ 1 ? ’supp ai ^5 ^ banc), eer* aoKfed. 105 S Ci 56't (I9?<) 

* ’ J U *bf American Ct»n\ c mion on Human tlirin >) 

la- ‘ n - r>fnt dteumn upon cu«omnc> intrraannnM 

•'"i hv » micrnuionaf iren-ifs A» pr** 

t -n#- tJv- nci i '* ’ fc" hyman richt» treairs Peti 

»’•? M a ptrti tjt * **«*f*'**^’' K »n dirrer viohnon of a xnaxy lo v M iHc Un?«! 


- W n, 7CO 
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Accordingly, the United States was ordered to terminate ]>ctitioncr’s 
arbitrary detention within ninety days 
The district court’s decision, building upon Filartt^a, rcprescnicd 
another significant step forward m that for the first time a domestic 
court used customary international human rights law as a rule of 
decision to uplift domestic law, to provide a greater measure of pro- 
tection than that accorded by the Constitution or federal statutes 
Also, the decision, treating the Universal Declaration as not just 
eotdence but rather "an important source of international human 
rights, found yet another of the Declaration’s nghts— the pro- 
hibition of arbitrary detention contained in article 9 '"—to be part 
of customary mtcmalional law Although the contours and con- 
tent of (his right arc less dear than is the ease with torture,*” cer- 
tainly the district court was correct in holding the basic core pro- 
hibition against arbitrary detention to constitute a part of customary 
international law 


173 As michl occur analoEOuriy if the Uniied Stales ratified ihe four human nghu 

;« j« .Wef .0 ^ -55“ ■>' 

'"’'ne c7>dgm!rof lO?l954,*Gourt 
U N Y HomaU Riouts 21 (court ilao rtlicd upon Umversa 

'“to In nddmon .o nmcln 9 “f f-' Un.«n»l 

Similar language in article 7(3) of the Amcric p^lnical Rights, supra nrte 19, and 
20. article 9(1) of the UN Covenant cm Civil and ^(sintirundameflid 

article 5 of the i:uropean Contention for the ^ was not a party lo 

?"„don... n<,.c '“/'trcl; “S ..V.W 

of these irctiics, a considered them moicai 

from the nascent practice of the /a^dtma/Owoaiatm 

s»,«notc21.atI38n 132 L 

ond Circu*i on this score 
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On appeal, the United States Court of Appeals for the Tenth Cir- 
cuii did not directly address the district court* s holding, instead con- 
struing the relevant statutory provisions to require Fernandez’s 
release from continued detention In dictum, however, it con- 
sidered at length “the senous constitutional questions involved if 
the statute were construed differently,”*®® Noting that **[d]ue pro- 
cess IS not a static concept,” the court of appeals thought it proper 
**to consider international law principles for notions of fairness as 
to propriety of holding aliens in detention No principle of interna- 
tional law IS more fundamental than the concept that human be- 
ings should be free from arbitrary imprisonment Citing the 
Universal Declaration and the American Convention on Human 
Rights in support of this position, it concluded that its construction 
of the statute was “consistent with accepted international law prin- 
ciples that individuals are entitled to be free of arbitary 
imprisonment *’*®* Thus, while not applying customary intcmationd 
law directly, the court of appeals used it indirectly in determining 
the protection afforded by domestic law 


l urthtr support for the proposiiton that the prohibition no%^ reflects cuflor"ir> inter- 
TnnoniHa^ mi> be found in the faa that the United States rnemonal m the Httslatn 
j n I ® Universal Dedanition and article 9 of the Co%cnani on 

C.I il and Pohitcal Rights See supra text at and accompinymg notes 142-43 

IS the fact that slates may derogate from this prohibi- 
***'*'' mentioned in the fitst pnrarraph 
\ ac^ipnnving nntc^ 139 & |56 The United Siau. Hisinu 

mtftf i-i i^ored this argument, advanced b> the gmem 

26 ''7 uhrn tn M^orandum in Opposition to Habeas Corpus Pennon at 

nrera\t«m”ni.l ***“* prolonged arbitrary delcmion violates customar> 

Smith. 567 F Supp III5. U22 n 2 (N D 
* ''‘W 1W9 CiMlctn, 515 

Virdc^t.n.67Gr2d lOfl. lOf, 
t- Ajff - CItwtraJean v Nelson. 544 F Supp 973 fS D Hi 1982). 

^27 Virow *583). etrsnisred pert erd rjd 

IfO Id 

Id a* nilfi 

1R2 id nop 

wjinsiing ihr dinnrt court’s approach ^Mih tint of tin 
Irtfrp^trfthCevMUta^ The Vsf ej trten-alxf-l 
M Q{I983) The author conclude- 
* m b\ the d!!. llwt the 7 enth Circuit rctrr ited from n ImW a*ter 
*^'a'ei eoJnl iV f'jwn o' the frrA-f cfTeci of iniem-nonil norms cn ih- Un trri 
J ''VC lc*t intcm>tional hum-vn ngl ti noms xtill 

^ >'•' i cou-is under the Tenth Circuit’s anilv 9 if ih m ihr> 

fo rhf uff. Af cemrt t ipproich Thit nppro^h "ppem lo open the 
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The second significant ^oSt-FilarU^ case, mentioned above mthe 
section on human nghts treaties that arguably contained self- 
executing provisions, is In re Alien Children Education Ltltgalm In 
addition to arguing that article 47(a) of the Protocol of Buenos Aiies 
was self-executing, plaintiffs asserted that the article, along with a^ 
tide 26(1) of the Universal Declaration**^ and similar provisions in 
various other international human rights instruments,**® reflected 
an emerging rule of customary international law guaranteeing 
children free elementary school education Although acknowledg- 
ing that ‘*[t]hese human nghts instruments recognize the nght of 
all persons to literacy or to a free primary education/'**’ the district 
court concluded “that the nght to education, while it represents 
an important international goal, has not acquired the status of 
[customary] international law ”**« Thus the plaintiffs had not shown 
the existence of a rule of decision arising from customary interna- 
tional law that could be used to invalidate the inconsistent Texas 
statute denying free elementary school education to the children of 

undocumented aliens * u j 

Admittedly, the right to education is not nearly as ci^st^izecl, 
much less as important, as the prohibitions of torture and arbitrary 

In con.™., «he Tenth C.™«-.dcc«o„would«™d^ 
advocate* beeauK it rejects the stmng^ition oraciicable method lor 

the definitional approach of the TenthCireuil is ‘ orconslito 

tneotporatmK international human nghts „ approach which 

tional language, and may. tn the long run. “j^^domcme 

seeks the direct incotporation of international human nghn notm. 

U at ira'ccitmg contrary view of Haraan. 

use of international human nghts norms may be strategically mo f 

(S'^D offi 

non shaU be te. at least in the ^nn>^ Sooal and Cutonl 

186 Among them arode ISPXI) UN ^of the Right* and^tiei 

Rights, ra^ra note 83. arttde XII of the Amencan 

of ^ jt^May 2. 19d8. IACHR. Hamdbook or ^ 

Riokts’ OAS Off Rec 

10JW> .vAfinia/iiiR LiLUCH.itt^noteia, S430i,anicw^»> . w-y 22, 19^2, »» 

Discn’mination in Education. o*AfalDec It. 1961. U„„td Slam 

UNTS in K of the above .rcaoct ^ 

hu Mgoed the American Dedaranon. it is not a party to Blh 
deed, It has not eveai Mgn^ the latter 
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detention Yet, the provisions in the instruments in\ olved by the 
plaintiffs, especially article 26(1) of the Universal Declaration, cer- 
tainly arc dear, precise and easily distinguishable from other pro- 
visions in these same instruments that arc aspirational in nature 
The disinct court’s failure to amculate and apply a conceptuahstic 
framework for determining whether the right to education has been 
received into customary international law/*® Us inability to appreciate 
that distinctions should be drawn between the status under such 
law of the various rights set out m the Declaration/** and Us confu- 
sion about the nature and enforceability of international law in 
general (and international human nghts law in particular)**" all come 
as a distinct disappointment in contrast to the sophisticated approach 
displayed by the Filartiga court While reasonable men may differ 


189 Mentioning articles 24, 25 and 27(a) of the Universal Declaration, vvhich admit* 
tctn> are of an aspirational nature, the district court proceeds in “guilt b) association* 
(uhion to find anicle 26(1) to be **an important international goal** but not ^et a nqht 
hiving “the status of miemational law Id at 596 More appropnateK it could hive 
referred to articles 5 and 9 which arc no more direct and specific than article 26(1) but 
were held to reflect customary Internationa! law in Fttarttsa and />rran''« r 
p Like the prohibitions of torture and arbitrary detention, moreover, the nght to education 
ound tn article 26(1) also »s Spelled out in a number of other intemitional human rights 
initmmcntv, thus distinguishing u from the a vpi rational nghts set out m the artidcv cited 
o) the dutna court 

1-0 Novkhere m this bnef section of its opinion does the district court set out its 
lunspmdcntiil approich to ascertaining customary international hw, n merely quoiei 
Paqucic Habina, 175 U S 677 (1900), ,-nd then proceeds to its 
ft ^ ^ Supp at 595*96 One explanation for this brev it> nny he 

treitmeni of the self-executing character of irticlc 47(a) of the 
rotowl of Buenos Aires dispositive of this issue too If so. then the point needs makinij 
nrw ^ provision like article 47(a) is non-self evccuimg, it doe's 

rrmifi/i.,. J trcitv, rcid in conjunction with sitntl ir 

niemmoi?! humin rights instruments, docs not reflect tusiomi-\ 

^ accompanying note 189 

0 nred ® supported its conclusion that the nght to rtlucition his not ac* 

trfr*c*-cc to 1"**^?*'**”^^ purposes of enforcement m domestic courts bv 

» to Kate o^nicmaiional li« ,“ which it intimites should enforced on 

t'r Uiitr f S'-.!..* . diplomatic process Thus it stitcd, “To the extent thii 

eront firnh-r ^'***1^ pledge to promote human nghts o- to exert the greaies 
*‘*Ain In ' Sr*""*" opportunities, an alien's government miv ciP llie Untin! 

‘ntemihona! inbunM * Id ii 5 V, Whv tl» po-ubdiu of 
course onK when alicm -re imol ed> mould bir 
I'T intemitioml liw rights the rot*n <!o«*s not ex 

*'*' *’*^**'' domestic courts in the cnforcenicnt. much levs 

VI , 1 ^ Q I, . , , *'toit\ imemvinnil law is profound, hirkmv bir k tn ninm NS 
^ At *??' ^ ^ (*964), which I* quo'es ipprov-ngK .W 

►T* tv Tilt fvntvAiiQVM LroAt Ornrx 
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about whether customary international law now recognizes a right 
to free elementary school education,*” few persons reading the 
court’s opinion are likely to regard it as ajuiisprudential contnbu* 
Lion to the development of customary international human nghts law 

VI Using International Human Rights Law to Infuse 
United States Constitutional and Statutory Standards 

Far more likely than a court’s holding that the human nghts 
clauses of the UN Charter arc self-executing— far more likely even 
than a court's holding that a particular article of the Universal 
Declaration now reflects customary international law— is the 
possibility that a court will regard international human nghts law 
as infusing United States constitutional and statutory standards with 
its normative content This “indirect incorporation” of both con- 
ventional and customary international human rights law is an ex- 
ceptionally interesting and promising approach warranting greater 
attention than it has received of late, Professor Schachter astutely 
observed over thirty years ago that ”it would be unrealistic to ig- 
nore the influence of the Charter as a factor m resolving con- 
stitutional issues which have hitherto been in doubt His rwom- 
mendation has been followed in a growing number of federal and 
state cases which, with increasing frequency in recent years, have 
referred explicitly to the Charter, the Declaration, or other interna- 
tional human rights instruments to determine the content and rca 
of nghts guaranteed by domestic law 

In Oyama v Caltjbmta, a case decided as far back as 

justicerof the United States Supreme court, conoirnng m a ca^ 
striking down a portion of the California Alien Land Law as con 

193 For a recent student note concluding that it 
Dot end tht nJVndotntmnkdAlm ChUrm to a Fm 

513. 523-32 (1984), tf supra text at and a^mpanying cwil nghts 

194 An excellent survey and analy»s of the ^ cven the United StaW 

cases wherein pnvalc panics, BcncraJIy recognised, w 

government wed th» approech, with 

Lockwood, TV yeitei OxaUr and X pjmi wrilcr'* vbW 

69 Iowa L Rev 901 (1984) For rc«nt “51^901* 1 By far the mo" “ 

nghtfiil « Christenson. Usmgaumn Rights to ja 

^«s, 52 U CiN L Rev 5(1983) ^^^52 U CiH h 

Effiets cJhUmutaml Noms Resintimg the Applialna ** ' 

*^195 Sdiaehter, supra note 42, at K8 rharter as a guide to public I»l'^ 

196 Courts in other cMmne. J74* (High cf Oat ) 

Si, tt. Inn Drummond Wren, [1945] 4 D L R V" g 

197 332 V S 633 (1948) 
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irary to the fourteenth amendment, remarked that the statute’s 
••inconsistency with [article 55(3) of] the Charter, which has been 
duly ratified and adopted by the United States, is but one more 
reason why the statute must be condemned How could the 
United States "be faithful to [its] international pledge, two other 
concurring justices inquired, “if state laws which bar land owner- 
ship and occupancy by aliens on account of race are permuted lo 
be enforced’”**” While none of the four justices asserted that an 
inconsistency between a provision of the Charter and a state law 
automatically invalidated the latter, they believed, as a district court 
judge later concluded, that "the fact that an article of the United 
Nations Charter is incongruent with a state law is an argument 
against the validilv of such law In a similar case decided in 
1949, the Supreme Court of Oregon, in Namba v McCouri, held 
the Oregon Alien Land Law violative of the equal protection clause 
of the fourteenth amendment The court pointed out that 
"significant changes m our relationship vith other nations and 
other people,"’®’ specifically alluding to article 55 of the UN Charter, 
was one of the factors it had taken into account in reaching its 
decision 

Over the years, various groups and scholars have stressed the im- 
portant micrprciativc function the human rights clauses of the 
Charter could and should have Thus the Commission to Study the 
Organizauon of Peace stated nearly two decades ago that die clauses, 
even if not deemed to be self-executing, "can assist in more liberal 
imcrprctaiion of constitutional and legislative provisions, thus enlarg- 
ing the sphere of the domestic protection of human nghis From 


I**® W .It b?3 (19 IB) (Murphy, J 1 Riiilcdtje, J , concurrmr) 

U nt 6S0 (Blncl., | J , conctirrmc) 

.’M 370 F Supp 90S, 15 (D P R 1^74) tsrctfti r’-'i 

JSn r 071 (isi Cir |077), (/ I oclvi’ood, tupre nmr 194, 920 ("li ^1 ould 

here tint the four justtccs who joined tn thr toncurrrncc^ expressed no 
»*'' 1 ihx the Chxttcr pitfsisions were self c\»x«tinii Nowhere did thf^ evpre^* i con 
'**- n fh-t i! r mdtrnl hnneh w\i hftmstmnc; to "ippR ihr Chxner proxiwom timi* the 
* C* hr,«nih implnnrniint; let;i<l,iMnn ) 

irs or Sr*!, 201 p 2d mo (loio) 
ri‘? u I* P 2d ai 579 

tnt Pf, ^ f^Kio'^'ine recount «f th I* impoii^tii dc«n 0 * 1 , wlmh ' wxilrm i*! ih** wsVe 
Sn J fs<rs * tx»»lwo*y1, itj-ra tio*f I*>4 ni ‘*2 I Wnli'riit 1 dfiuh' hr n ter 
'e I -n ce rhi lire th-i |1 |>d V— 1* fratlirr ihxn T‘uftt\ p'oven t« \y ihr s-ninxl / •»»■ 
f * « r>« I*— y, , in »•« hri* l\w pO'*w\r luinun ripht^jonp-tiden'm Anie*if' 

** * ** *1 \e r-cJvH'r f iiextivr use cf the Ohirtr' 10 to* <iiit tion'»l ' // 

*' * rt f' « frx* J* intet 20*1 0? 

^ Z I rifrO»c«.vi;jt.'novQ> i'CACr, lOnt Rr*^»T,T Mt 
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a slightly different perspecave, a law review wntpr hoc -k 

estebl' hTh ^ reluctant to confess that the v^es 
nf fh *k constitutions fall below any reouirement 

of the Charter, they will rarely explicitly rely on the Charter Thu 

“la,™ “‘■“■‘■“i » »« 

TTM human nghts clauses of the 

UN Charter are viewed as tools for clarifying expanding constitu- 
tional and statutory rights rather than as norms capable of direct 
enJorcement in and of themselves, the spectre ofFuja becomes con- 
siderably’ less haunting There seems little doubt that the Califor- 
nia Supreme Court's opinion in that case was an overreaction to 
the intermediary appellate court’s unabashed reliance on the UN 
Charter Had the latter, like the Supreme Court of Oregon in 
Namba,^°^ simply ated the Charter’s human nghts clauses as pe^ 
suasive authority lor a holding based upon the equal protection dause 
of the fourteenth amendment, rather than using them to establish 
an independent rule of decision for the case, the California Supreme 
Court never would have had to embark on its somewhat crabbed 
analysis of the purposes and meaning of the Charter provisions 
If international human nghts lawyers today not only argue that the 
human nghts clauses in the UN Charter are self-executing, but also 
mvoke them mdirectly in a manner that gradually increases the 
judiciary’s consciousness of their existence and, perhaps more im- 
portantly, their potentially enhghtening mfluence, chances are that 
the results sought by the intermediary appellate court m Fajii even- 
tually will be achieved, albeit through an indirect route 
The same approach applies with respect to the Umvcrsal Declara- 
tion Although It has been invoked tvnee recently in direct fashion 
to help establish rules of customary international human n^ts law— 
in Filaritga and Fernandez v WiUanson — the Declaration’s principal 
usefulness has been and most likely will remain that of assisting 


205 ScMutcr. supra note 27, at 157 n 268 For a recent attempt to 
States constitutional law pitifessors that intetnattonal human nghts norms should 
a significant factor m constitution^ deasion-making. sec Ldhch & Hannum, 

tttwm Intanattoaal Human Rights and U S Consuiutwnai lata, 79 Am J Iwr l L J ( 1 

Set also Materials on International Human Ricsm a«d U S 9® Siatia 

(H Hannum ed 1985) (tcachmg materials designed to supplement leading um 
constitutional law casebooks) 

206 Sti supra note 203 and accompanymg text 

207 As supra text accompanying note 36 

208 Cf supra text accompanymg note 183 
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domestic courts indirectly Numerous litigants and judges alread> 
have invoked the Declaration for precisely this purpose Some 
decisions even have cited the Declaration as a reason for extending 
economic and social rights Thus it is likely that, as with the human 
rights clauses of the UN Charter, the provisions of the Declaration 
will have their greatest impact on domestic law in the future by in- 
fluencing the courts* approach to constitutional and statute ly 
standards *** 

Finally, numerous other international human rights instruments 
afford the same opportunities for infusing human rights norms into 
such standards that the UN Charter and the Universal Declaration 
provide As mentioned above, no domestic court explicitly has held 
the Refugees Protocol to be self-exccuimg,**® yet, as the United States 
Court of Appeals for the Fifth Circuit recently wrote, “(i]hc obliga- 
tions of the United States as set forth in the Protocol have informed 
the as)lum policy of the United States as expressed in 8 U.S C 
S 1253(h) So, too, have the UN Standard Minimum Rules foi 
the Treatment of Pnsoners^*^ helped the United States District Court 
for the District of Connecticut to define what constituted overcrowded 
pnson conditions for eighth amendment purposes *** 

As suggested at the outset of this section, international human 
nghtslaw, at least until the United States ratifies more sclf-excculing 


209 The* cases arc collected m R Lillich, suf^ra note IS, S 440 6 440 7 Tins looselenf 
»w»ec, ^hich 11 updated annuitK, lists all federal and stale court decisions citing the 
45 pnnciptl ii temaiton'O human nghis iniirumenis of cspcri*!) micresi lo the Uiiiin) Slim 
-10 Av, f c , Coptland \ Sccrcnry of Stale. 226 I Supp 20. 31 n lb (S D N Y ) 

t. < 378 U S 580 (1964). Piulcy \ Kcllc\. 25S S E 2d 85<», 861 (W 

V> IO70) ' 

2JI Sfr Schttelb. Th /nJlLfru vj Unti^sct De Wnoti e///unar rn /a'/r-rfre'-/ 

e* Aa-jr-altei 53 Am hoc i KVi. L Ppoc 217. 21S (IW) T his coiiduiion u <up 
IV the fici tint courts in other countrits have relied upon the Declaration in civil 
>-lfK.,urd nrhtsews 5rr, f e . /a r, BuIcovmc?. 1953 3 li Hum Rtv 2l(UMTiti 
**^««**c pBosfcirtoiiv KAVA.195I3R Hum Rts 251 252 
n. -lied AationsXNcthcrhndsV/rrrPtcrns, 1931 YB Hum Rts 14. 15 (United N.i 
t.—il (Oe'gium) 


*1* tut - tcM It no.e 104 

*1*5 Rtfu^.rr Center v Sinnh. 676 F li* 1023, !02n „ « i5,h Cir 1 0521 j/r 

n_'e 105 and atcompinvin? text 

1 Stsi-idirtI Minimum Rules for the Treatment of Pnio-iet' . e-'^ev' 

C 24 UN tSCOR,Suj>p (No l)ll.UN Doe ^0^)8(1957) 

l«t. Cir nn*c 18 J 450 1 

n77a>Corn I'll 0). ire cf»e Stedme v Cupp 

t* a* * I V ** ^^* ’^ ** Tn** Supreme Cru ft 'utu'^ijurniK 

?*-*•, *» a * S.aMhrt* Minimum 

« t . #>V ccmpifil»e th the eichth a«*endmcnt 
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human rights treaties or more norms in the Universal Declaration 
npcn mto customary mtcmational Jaw, may serve an important func- 
tion shaping the content and reach of tonstitutionaJ and statutory 
standards At the very least, through the invocation of the established 
pnnciple of statutory interpretation that "an Act of Congress ought 
never to be construed to violate the law of nations, if any other possi- 
ble construction remains,****® it should have substantial impact m 
many cases involving statutory construction Thus, while the in- 
fusion process may offend some punsts, to the lawyer anxious to 
obtain results it offers significant as well as virtually limitless 
possibilities for achieving greater protection of the nghts of 
individuals *** 


VII C0NGZ.USZON 

Using domestic courts to enforce international human nghts Jaw, 
whether directly or indirectly, is a new and growing area of human 
nghts advocacy chat presents both challenges and opportunities In 


2t6 Murray v Schooner Charming Betsy, 6 U S (2 Cranch) S4, IIS (1S04), siw/rf 
Launtzen v Larsen, 343 U S 571 , 578 (19^), see I RtsTATfiMBWT, supm note 3, J 134 
British courts follow the same rule of interpretation with the results recontmended in the 
text *‘(SJmce there is a presumption that Parliament does not intend to break the inter 
national obligations of the United Kingdom, ambiguois provisions in ActeorMiaiwnl 
will be construed by the courts to conform so far as possible widi the Convention " McBnde 
& Brown, TTie OwteJ Ktnechm, ihe European CormunUj andUuEunptan CmmUenmUume 
EigifSt IWI Y B Eur L 167, lU^seeaUaDuXCyy Eaglt^lau/andlheEar^pettitCeimulm 

on Hmm Rig&ir, 29 Iirt'i. & Comp L Q 585 (1980) 

217 &r. eg, Orantcs-Hcmandez v Smith. 541 F Sopp 351, n 15 (C 
1982),^ Immigration & Naturalization Serv v Stevic,l04S Ct 2489,2^n22p^ 

Amicus cunae m the Boh jmes (Sue advanced (he argument itat the 
Code required wterprctation consistent with the mtcniational 
discnminatiim Motion for Uave to File Bind ^icus Cunae S 

tmnalHumanRightsLawGioupat 9.10, Bob Jones Unw v 

574 (1983) Hie Court, which decided the case on statutory construction rather than wa 
lAitutional grounds, found it unnecessary to consider *“J**«"^* noim 

An analagous statutory construction argument raismg the of , 

arTal^^Sfugcea Pmtocol on the Refugee Act of *1“ ^r."^hfrnte^IS 
of Ainici Cunae th^rocedural Aspects of Int^ationri 
Human Rights Law Group, the fntemaUMri League ^ 

for Constitutional Right* at 43-45. 54-55, Jean v Ndson, S3 U * 

218 See supmt text accompanying nmc 183 For Rosenbaum. Appheeben 

proach, see note 194 WlLI 291,295> 

^/ntoMftW EtumM RtshU Law tn StaU % Fall 1979, 

J7 U S F L Rbv 1 (198^ 
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addition to the substantive problems addressed in this article, many 
procedural difiiculties — carrying such labels as standing, sovereign 
immunity,®®® act of state^*^ and the political question 
doctrine®®® — confront the private party seeking to invoke intern a- 
tional human nghts law in the domestic context While words of 


219 The leading standing case is Diggs v Shultz, 470 F 2d 461 (D C Cir 1972), 
rrt dmed, 411 U S 931 (1973), Vbhere the Unued States Court of Appeals for the Distnet 
of Columbia held that former Congressman Diggs and other plaint iffe had standing to 
challenge the Byrd Amendment as \ lolatmg UN Secunt> Council Resolution 232 This 
holding so troubled the Ford Admimsiration that the United States subsequently argued, 
unsuccessfully, that on this point Dtggr v.as ‘*Vrron^y decided " Diggs v Ri^ardson, 
555 F 2d BSD (D C Cir 1976) The two cases are discussed in LiUtch, The Hole 
cf n—fs/ir Cmrtr in Promoting Inttr'altonal Jlvman Rights ^orru, 24 N Y L Sch L 

153, 165 68, 172-76 (1978) 

Fora rcccnl case holding that a nonprofit membership corporation organr*ed to assist 
Haitian refugees had standing to challenge the United States inteidiciion of i tsalcss Hat- 
liars on the high secs, see Haitian Refugee Center v Gmccy , 600 F Supp 1396, 1401-03 
pDC 1985) 

220 The le^ing soiercign immunity case is Letelier v Republic of Chile, 488 F Supp 
665 (D D C ), juiffnwl aitsrdird, 502 F Supp 259 (D D C 1980), n suit in the United 
States District Court for the Distnee of Columbia ansmg out of the assassination m 
Washington, DC of the former Chilean foreign ramistcr, Orlando t<ete1ier The Chilean 
Ctn eminent, who the plaintifTs alleged had ordered the assassination because ixteher 
outspoVenlj opposed the ruling junta, claimed that the Foreign Soi ereign Immunities 
Act, 28 U S C S$ 1602-161 1 (1982), depmed the court of jurisdiction The court, cor- 
rcciK,disigrced *M88F Supp at683,sffc£»2l Va J Ist'lL 251(1981) CenamK 
ihc fSIA was noi designed to thwart adjudication of cases ansmg out of human nghts 
iio’ations and should not be so construed CJ Youngblood, 1980 ef Irimtie^n! 
^i-t^fjTO-dCirrtii/,8Sv7 J Nt'lL tCOMM 159,203-04(1980) tfTons by phm- 
iiFs to enforce the judgment against the assets of LAN, the Chilean National Airimc, 
^>ve been rebufTed Sn Utelie-'w RcpjbUc of Chile, 575 F Supp 1217 (S D N ^ 1983). 
*TTe 748 F 2d 790 (2d Cir 1984) For a recent case wherein the United States Court 
c AppeaU for ihc Seventh Circuit held that ''under the FSlA the Soviet Union w'S cn- 
iittd to sovereign immunuv,’* sec Frolova \ U S S R , 761 F 2d 370 (7ih Cir 1985) 

1 ' Pena-Irala, 630 F 2d 876 {2d Cir 1980). ihc defendant argued 

Cl appeal that (i]n the conduct complained of is alleged to be the act of the Paracuav‘'n 
P'cmnicni. the sun is barred by the Aa of State docinne " Jd at 889 The United States 

■^ 20 . Apjya’s for the Second Circuit found it unnecessary to decide the question, bji 
t dojbi 'Vhciher action hv a state officia] in vicStion of the Cont'itii- 

RcpLbhc ofParaguay , and wholly unratified by that naiion's go.cm- 
i«T ' ^ ch''««erwcd as an act of state " /d , ter Comment. no»e 

f-3^, ***^^^*^u'^ ***''^”' nompphcab'litv of the ict of "i'jiie do^nne is 

»i “'** " ™wsh The rationVe undertv mg the dofnnr. 

SibbMino 376 US 3?r (1964) a-tjredlv 
t k r courts from adjudicating cases involving s-^ncj* bnrr'ti 

r* ro.emmcnts ofnci-***— p*-rod» Srr Lin»ch. s-'-a noie 2I<* 

5 co-nm-nt c V 3GI 

/V -.■N n -%*'*'* *^ iej'»'’^n coetnre urcoub cd!i n and wilS rrri^i i ih^* m<*<» s^r ji 
5 *- ** Vic^te intrm •*»'’“ nl I um-- t n it >vt r 1 

* Trl a Uihv'n A'nb Rcpal ic 7;^? I 2d 7/4, 825 
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caution may fae in order, however j 

tata „ „„d. ». Aliough 

think courts arc the onjy fonims in which human nuhts law 
s made or devebped,”**^ considerable progress has been made 
^nng the past decade in enforcing such law in domestic courts 
With imaginative ideas, thorough research,*” sound judg- 

pungent cniique of ihis tired oUdocinne 

now plead^ whenever governmental or administrative or poliucal expediency counsels 
review of m otherwise quintcssenually justiciable dispute," sreGoidon 
U^297 MS >4 iKT’i 

75B V ‘■’“.f*®™**' Tel-Oren v Libyan Arab Republic. 

726 F2d77+p C Cir 19M), are not worth bnngmg QfManinv Intemadonal Olympic 
Comm , 7M F 2d 670, 673 n 1 {9th Cir 1984), where the highly speculative aigumem 
mat the fajlurc to include 5,000 and 10,000 meter track events for women at the Olympic 
Games violated international human nghta law was, fortunately in the opinion of the pre 
sent writer, not raised properly on appeal, thereby depriving the Ninth Cireua of the 
opportunity to reject it and perhaps in dictum doing international human rights law more 
harm than good 

Note that Professor Newman, who filed an amicus brief in Di^s v Richardson, 55S 
F 2d 848 (D C Gir 1976), arguing that the human nghts clauses of the UN Charter were 
scif-exccuting, has admitted candidly that **[o]nc of the ternble things that happened was 
that Judge Lcvcnthal took the occasion to announce to everybody that United States Na 
tions Security Council resolutions were not self-executing Well, if Kathy [Burkel and 
1 had anticipated that result we wouldn't have filed that brief, because the case set a tern 
ble precedent The hdding may weU have been the result of the mniciir bnef ” Newman, 

K^ott Address, 17 U S F L Rev 2, 8-9 (1982) 

224 Cf Chnstenson, Tke Uses of Human Ri^ts Nmms to Infirm Constiiutumid JoUrpreta 
non, 4 Hous J Int'l L 39, 54 (1981) 

Professor Covey Oliver has argued th^ human nghts advocates sometimes 
overstate or, more precisely, fad to shape their arguments with suHicieni skill to 
guard against losing ground if an appellate court can easily dismiss the argument 
I disagree with his conclusion if ic counsels timidity in the face of BnAcr 
Amendment-type retaliation, even though I agreee with his eactieal point The 
use of human nghts norms to support constitutional claims can be crafted witn 
better skill This [indirect incorporation] argument is leas vulnerable to attack 
than one which claims, m the alternative, that a discriminatory law must fall I^ust 
It violates a treaty standard which is not dearly self-executing or it violates a 
customary international law when it is questionable whether that inlemaUonu 
norm is part of federal common law Presenting a vulnerable, alternative groun 
to the highest court is the same as inviting the Court to reject it, especially w en 
It IS not necessary to a decision 
Id (citing Oliver, supra note 116) 

225 The harder, less immediately rewarding, but more important ™ 

Qonal human nghts, as of other policies, occurs not in the courts u 
suading those responsible for policymaking, in the Congress, the atalc 
ment, and the White House that Amencans care about human nghts a 
well as at home 

Linde, supra note 218, at 81 . « t. de la Vega 

226 eg , the litigation possibilities sketched out in Burke, Couver, 

& Rosenbaum, st^rra note 218, at 325^8 . . 

227 For an example of a judicial disaster thai might have been avo d 



/iifcnianona! Dtspurc Seittemcnr 


39S 


1985] INTERNATIONAL HUMAN RIGHTS 415 

mcnl’*® and skillful advocacy, substantial new gams await the 
making 


research been undenaken pnor lo the commenccnicnt of suit, ^ee Hanoch Tcl-Ortn x 
Libyan Arab Republic, 726 F 2d 774 (D C Cir 1984) abo ji.p« icxi pccompinying 
no*e 161 

226 But se* tup^ text accompanying note 223 

229 Skillful adxocacv, as Dean C^nstenson wisely counsels, inx obes the careful craft'' 
ng of international human nghts lav. arguments Sec supra text accompanying note 22-^ 
Committed but over-enthusianic human rights advocates, like the one who opined thnt 
‘*I do not believe that it is cnticnl for practitioners to be overly concerned about the precise 
legal status of the mtemational norms they present to a coun,” Hoffman suprr note 
226, at 62, actually invite the judicial backlash against the invocation of mtcmition'i] 
human rights law that two concurring opinions m Hanoch Tct~Om and several more re- 
cent decisions may presage See supra text accompanying notes 8 & 162 

230 As this issue of the Beoteu/ vsas going to print, the Supreme Court reached us 
deciMon in Jear v Netion, referred to by Professor Lillich, supra, at notes 106 and 168 

Jem V Nelson, 105 S Ct 2992 (1985) The majoniy opinion in Je^n afTIrmed the 
decision of the court of appeals without reaching the question of whether the Protocol 
Relating 10 the Status of Refugees is self-executing Qf supra note 106 Similnrfv, Justicr 
Rehnquist found no need to consider the continuing viability of Mezei v Shaughnevsv , 
345 U S 206 (1952) CJ supra note 168 Justice Marshall in dissent, however, argued 
M length for abandonment of ihe Mezn doctrine ^ 105 S Ct at 3005-09 (M^rshill, 
j . dis'cmmg) (Ed ) 
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The Time Has Come for an International Crimmal Court 

M Chmf Beasioum * 


Introduction 

The end of the **CoId War” presents an hUtonc opportunity to 
advance the mtcmationa! rule of law by establishing an international 
cnminal court to preserve peace, advance the protection of human 
rights and reduce international and transnational crunmality 

The idea for such a court is not new and the efTorts to estabhsh 
It have increased over the years All of the precedents, however, have 
been ad hoc international tribunals which ceased to exist when the 
specific function or purpose for which they were designed ended. But 
the important legal fact is that they existed, albeit with all the weaknesses 
and shortcomings of having been hasUly established, created for a single 
adjudicating purpose and temporary in nature Nevertheless, these 
precedents arc the backdrop of international experience which must 
now npen into a permanent international adjudicating structure dc“ 
signed to apply international criminal law with consistency and objec- 
tivity, and by means of fair process 

fftstoncal Bad:grotatd 

It can be said that the first mtemational cnmmal court was es- 
tablished in 1474 in Brcisach, Germany, where 27 judges of the Holy 
Roman Empire judged and condemned Peter von Hagenbach for his 
violations of the “laws of God and man** because he allowed his troops 
to rape and loll innocent civilians and pillage their property.' Since 
then, a number of similar precedents have taken place and moreover, 


D»l> r- Pfo'essor of Law, PresKSent, Intemanonil Human Righti Law Initituie, 
Lnncnity, President, Iniemaiiona] Aiaocunon of Pena] Law, PnesuIeAi, tn- 
Iniiituic of Higher Studies m Cnmmal Sctencea 
I C ScMWAaxtifiEact*, IwramATiOMio. Uw as Armeo »y Iktukatiohal 
wry., TnruMAu 4€2 (IWfl) eZta M K Kan, Tut U%« or WAa w T»it 
1^ MmoLr Acti 23 59 (1955) 


I 
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a number of initiatives for a pennanent international cnminal court 
have been developed (See Appendix I for the chronology of these 
initiatives ) 

-After World War I, the Treaty of Versailles provided for the prose- 
cution of Kaiser Wilhelm IF and for an international tnbunal to try 
German war cnminals ^ After the war, the Kaiser fled to the Netherlands 
where he obtained refuge, but the Allies, who had no genuine interest 
in prosecuting him, abandoned the idea of an international court * 
Instead, they allowed the German Supreme Court sitting at Leipzig 
to prosecute a few German officers * The Germans criticized the pro- 
ceedings because they were only directed against them and did not 
apply to Allied personnel who also committed war crimes More trou- 
blesome, however, was the Allies’ failure to pursue the kilhng of a 
then estimated 600,000 Armenians in Turkey ® The 1919 Commission 
on the Responsibilities of the Authors of the War and on the 
ment of Penalties for Violauons of the Laws and Customs of Vfar, 
which mvestigated the responsibility of those who violated Ac laws 
war, recommended the prosecuaon of responsible Turin* offiaals and 
by doing so, the notion of “crimes against humanity became a legal 
reality ' Strange as it may seem today, the United States, at at tu^ 
opposed such prosecution on the technical legal argument that no su 
c^e yet existed under positive mteniational law • Consequendy^ 
Treaty of Sivres (1920), which was to serve as a 
prosecutions, was never ratified.’ and its replacement, the Treaty 


2 Treaty of Peace Between the Allied and 

(Treaty of Vetia^es), 2B June 1919. 11 Martens Nouveau RECOEtt. 

323, an 227 

3 • an 228 fiQflU su cUot 

4 Sa J F WiLUS, ™ WiTmS ’ 

TAr ef the Ktuur, 18 Am Pol Sci *v proseoitionJ 

5 &.C Muluks. The UtrnoTatAis (1921) 

wete -nui Dover Castle.” (n^nelrf » 16 ^ J I" «■ L W ( 

Llandovery Casde," (njpnetof m 16 AM J jyLioiw/^e®' burned 

6 *, pnoelf/ Dadnan. ,4 Vais J I"’-- 

The World Woe / Armentan Case and Os CaoUmpetasy Legal esn^Uat 

L 221 (19B9) p„- „„i..l.ne s of ite Authois of A' 

7 Report of the Commission on the Res^n Custoint of 

War and on Enfon*ment of Penalt.es 7“'-"“’ ^rntnanond D""'!; 

w., o_to™. .rp™ "■ J 

of Intcniauonal Law, Pamphlet No 32 ( }. 

D—. u™.- s (T«« - 

9 The Treaty of Peace Between the Allied Po«en 
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Lausanne (1923), gave the Turks amnesty Thus, the first of many 
mass killings in this century — atrocities now commonly referred to 
as genocide" — remained unpunished Nevertheless, one can assume 
that the granting of amnesty constituted implicit legal blameworthiness, 
I c , amnesty is only granted for a crime The reluctance to recognize 


Sevres), SO August 1920, 15 Am J Ikt'l L 179 (Supp 1921} (not ratified) Stt in 
panic^ar arts 226‘230 Article 226 provides 

The Turkish Covernmem recognises the right of the Allied Povkcra to faring 
faeforc militar> tnbunals penons accused of having commuted acts m violation 
of the laws and customs of war Such persons shall, if found guUcv, be 
sentenced to punishments laid dovm try law This provision will apply noc< 
withstanding any proceedings or prosecution before a cnbunal m Tuikcy or 
in the temtory of her alies 

The Turkish Government shall hand over to the Allied Powers or to such 
one of them as shall so request all persons accused of havuig committed an 
act in violation of the laws and customs of war, who are specified cither by 
name or by the rank, oHice or employment which they held under the Turkish 
auihonties 


Sft gtrrnlfy Matas, PwnaJtng Crxmer Against Humant^ TTie Lessens cj WotU Wot /, 13 
Fosd Ikt'l L J 86 (1989) 

lO In fact, the ireatv did not even address the question of prosecuting war 
criminals Treaty of Peace between the Allied Powers and Turkey {Treaty of Lausanne), 
24 Julv 1923, 28 L N T S II. fipnattef m 18 Am’ J irrr't L I (Supp 1924) &r 
gfvn!fy. Gamer, /Vuiu^tutk ^ Offenders Against the Lojts and Cuttens af H Am 
J Ivt'l L 70 (1920) 

n Conv ention on the Prevention and Suppression of the Ciime of Genoade, 
9 Dtc 1948, 78 U N TS 277, repmted in 45 Am J Ikt’l L 7 (Supp 1951) Anicle 
11 defines genoade as follows 


In (he present Convention, genoade means any of the following acts committed 
with intent to destroy, in whole or in part, a national, ethnical, raoa], or 
rcitcious group, as such 
fa) Ktllmg members of the group, 

(b) Causing senous bodilv or mental harm lo members of the group, 
it) Deliberately mlltcting on the group conditions of life calculated to bring 
about itf physical destruction m whole or m pvt 
(d) Impoitrg neasum intended to prrieni births within the group, 
r) crcibtv transferring children of the group to another group 


^ defintuon eechides mass kiUingi which are commuted wi*houi 

*•««« to destroy a group “m whole or m part '* See Bus.ount 
» . ^ Cf-vidf Ce*;ntwn, m 1 M C B/V»IOfwi I«<TUl«A7t0s^L CafWIKAi 

*3* &rd2re, E Asokiau Lf CxiMt Cosrae L'Komak^tt (I?6i), 

I Sratt (1959), Bassiouni, /f v—s/i-'srf te^ c.nd the 

». ...” t- L *DJ 250 (1979)^ Lcr^K.n as a CnOf tendr htmA*t*nai 
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'^cnineB against laws of humanity” m the post'Wodd War I era 
as prosecutable and punishable mtemational cranes came back to haunt 
the very same Allies, and particularly the United States, after World 
Warn 

-In 1937, the League of Nations adopted a Convention Against Te^ 
lonsm The Protocol Co this Qonvenuon contamed a Statute for an 
Inteniationai Cnmmal Tnbunal, however, India was the only countiy 
to ratify it and the Convention never entered into effect ** Since then, 
the world has been plagued with all sorts of tcrror'Violencc, producing 
significant victixnization, and as a consequence, a number of mter- 
nationai Conventions on the subject have been adopted but none con« 
a provision for the establishment of an international cnmind 
court as did the 1937 Convention ** Once again the short-sightedness 
of pubhc officials prevented the takmg of that additional step which 
many felt to be necessary ” 

-After World War H. the Allies established two mtemational tnbunaJs 
— at Nuremberg^* and Tokyo** — to try major war ciiininals, however, 


t2 Convamon for the Cteaaon of an Intemanonal 
fcr ..gaature a Gene™. Nov 16. 1937, League of Nauo™ O J Spee « Son. ^ 
156 (1938), League of NatitMu Doe C 547(1) M 384(1) ^®57V ( 

iT & Convenoon for the Suppre«on of Unlawful 

1970, 860 U N T S 105, 177 -TS 

tbe Safety of Civil Aviacum, 23 Scpi 1971, 974 UN Penoru, In- 

Frevention and Fumshment of Crunea A^« ^*gS32 Intemanonal Coaventuio 

duding Diplomatic Agenti, 1* Dee lOT, T I A S (XXXIV), 34 U N 

Agauit the Taking of Hoitages, pretocol for the SuppuMW" 

GAOR Supp (No 46), a. 245, UN Doc A/34/l^P»^ „ 

of Unlawfol Acti of Violence at Imemanonal Confoeno an 

ILM 627 (1988), Convention end Nanganon, lOM" 

Suppmatum of Unlawful Act. Again.! die SafeV otM-mme N«ig««» 

1988, 154 0 Doc SVA/CON/15 fM C Bawoiw»«* 

14 Su IHTEKHATIONAI. Termmsm aKD PotiTi o -commendaueM*' (of 

1975) In pamcular, see "Final Docuweirt Con ^ political Cnmei. 

die p«tiapant. to die » Cnmuial Sc«nc8. June f-M. 

held at the Intemanonal Inaunite of 

"v *. jrsr/v’S 
s?frn,“ 'ssrs:”-. “> 

Tiii— >»™ r«r' ‘"rS«srS;«^S 

VfML CaiKiaAU PaomoDiHO. Baron, tna lun^oi^ ^ Tb^ 

toown !» d« “Blue Sene. ” TJ>« ““»* (1949), k»»»" « *' 

„ Waa CaiMWAU Baroaa ma Niiaa».a.o Miut«y i«. 
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the absence of a strong precedent in the posc-World War I era weakened 
the legality of the process Even worse was the absence of prosecution 
of Allied military personnel for war crimes These and subsequent 
prosecutions became tainted with the claim of *'victor*s vengeance,*’ 
although the legitimacy of prosecuting such offenders by far outweighed 
the legal weaknesses of the process and certainly outweighed non* 
prosecution Subsequent to Nuremberg and Tokyo, the Allies estab- 
lished war crimes tribunals in their respective zones of occupation in 
Germany and incd over 20,000 war cnminais Germany Acn took 
over the task of prosecuting offenders found m its territory ** Formerly 
occupied countnes of Europe also prosecuted Germans and their own 
nationals who collaborated with the occupiers. In some countnes, the 
process continues SufTice it to recall Israel's Nazi and Nazi Collab- 
orators (Punishment) Law,*’ under which there were two landmark 


“Green Senes '* For an account of the tnal and the accused, see E Davidsom, The 
T atAL or THE Germans (1966) For a legal appraisal and descnption of the prooeedmgi, 
w R. WoetTEL, The Nuremberg Trials in International Law (I960}, J Keekam 
B Brown, Crimes Against International Law (1950), S Glueck. War CimiKALS, 
Tkur PRosEcunoN AND Punishment (1944) 

16 International Military Tnbunal for the Far East (a) Special Prodamauon 
Establishment of an Iniemaiional Military Tnbunal for the Far East, (b) The Chaner 
of the International Mtliwry Tnbunal for the Far East. Tolc>o, 19 Jan 1946 (Gosend 
Order No 1). as amended 26 Apr 1946. T I A S No 1589, npnnted tn 4 Treattes 
AND Other Inters attoval Agreements or the U S A . 1776-1949 20 (C 1. Bevana 
td 1968) 

17 'Control Council Law No 10" (Punishment of Persons Guilty of War 
nmes. Crimes Agamst Peace and Agauist Humanity), adopted at Beriin, 20 Dec 

OrncuL GAzrrrE or the Control Council roe Germany, No 3, Bcrim, 31 
JM 1946, rr/n*mf m 1 B Ferescz, An International Criminal Court 488 (1980) 
A Malnoir. La Repression Des Crimes De Guerre Devant Les Tribvnaux 
iuncais ct Allies (1956) History or the liNtTED Nations War Crimes Commission 
( nijhi ed 1946). Bierranek IWtr Cnnts md D^mtten, in 1 A TtXATtiE on 

^iRNAtmNAL Criminal Law 559 (M C Bassiouni and V P Nanda eds 1973), 
L«iw,n. ii^al tj TVtf* Cnr-inah (rt^-Suttnhrtg), 42 Am J Int'l L 299 (1948) In (he 
. urrr-berg prosecutions conduaed m the occupied xonei. the U S prosecuted 
f^**! 4 *'^^*’n* ««cutcd> the U K 1085 (240 executed). France. 2107 (109 cxe- 
Biereanek Hbr Cn-« Htsi^ty cid £V4-irie-. in 3 M C Bassiouni. Inter- 
r^Of^L Crimival Law Emorcement. (1987) The USSR ts estsmared to ha'ic 
10,000 persons in Germanv No information is available on the number 
C'eo'ted The United Nations War Cnmes Cotnmtssion also rrpened a 
f**]? * ^ *^*/''* rf<^*«utioni in ard throughout ihc Eu-epean coonincs at vrar with 
in Wfi-id n 

f** "ctnichercl Vem Ctirtx Th Ifinf Crw Wer Gw 

**•«/ :<? Nt'i Lav. 

*9 v*r. Vaj CoMato*aioT (Puru‘»*ntni> Law.57l0 (1950) 4 La%^ op 
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prosecutions, Eichmann” (convicted m 1961) and Demjanjuk^* (con- 
victed m 1989), m Yugoslavia where Artukovic — cjctradiicd in 1988 
from the United States — was executed in 1989,® in France, where 
Barbie was convicted for the second tune m 1989,“ m the United 
States denaturalization and deportation of World War n cnniinah 
continues,^* and m Canada, where a 1987 law permits prosecution of 
persons charged with war enmes and dimes against humanity die 
first case was decided in 1989 * Prosecution of similar violations as 
those occumng after World War 11 has not taken place on any «rt 
of consistent basis, notwithstanding many repotted cases m regional 
conflicts and other conflicts of a non-mtcrnational character” For 


the State of Israel No 64, at 154 Se U N Yemuwok on Human Rights 163 
(1950) for ihc English translation of that law 

20 Atiomcy Gcaieial of Israel v Bichmann (Israd Dist Court 1961). 

36 ! L R 277 (1962) See ^eatnJly G Hauser, Justice in Jerosalw (196Q 

21 from the U S to brad, In re fettadttiw ^ 

F Supp 544 (N D Oh 1985), tffi. Derojaiyuk v Petrovsky, 776 F Jd 571 (6ih 

& .to Le Gunehee, "Amute Barbie" Gexuuj, 

Merered. 7.Jeu«h 8 Mat. 1985 and As mnd. No 5. « 

Matiere de Cnmes Centre 1 Humanid, la ^ ^ 

Dec I9B8 p 2149, Doman, AJUmath of Mmrnfcng 7« V 

L Rev 449 (1989) a U SC 5 1451 (1988) Srrofo 

24 On the revocation of natuiafatKm* «f 8 •d 

AlUffdNnzi WarCfVimtab ^ 59(1977) 

Intemaitonal Law of the Hettse CommtUa on 

And «. ^Uy. A Rva». ftutar to the Undid 

America (1984) (examining the issue of war enm 

States and who now must confront their P^O Smt ]|07 (Sa 

25 Set Act to amend the Commal Code, ^ . K^-dom hav« ^ 

m particular J 1 96 ) Aim. AuBiaha N« 3 of 1989, 15 

considered similar legislation In Australia » wr or the Was Cwmis 

Jan 1989, In the U K r« Waa ^ D ^™a,byC<»a»»d 

(Pmrented to Parliament by the S««tary of State for Home Bep 

of H«r Ma^.^1989)^^ ;S«p C. d OnU™. 

‘®“^7 to iTumfly Mud,;e. “r^iW 

1970) [Biafta, Nigeria], KAMVOOHEa P*f*° rftonffliitown **"”"“* 

9M . Frank dt R^. Afi. ^ ^ 

67 am J Int-l L 275 (1973), ^ ^,7”*",^=™... 

,n Bongfaiksh, 11 Ist’l Comm Jua Rev 73 in 




Intcniational Dispute Seftlcmuit 


1991] Intbrhational Cuminai. Cowt 7 

example, only one conviction arose out of the Vietnam War,'® 

*In 1948, the Genocide Convention recognized the jurisdiction of an 
international criminal court, should one be established, but the Con^ 
vention did not require that such a court be established ^ Since 1948, 
however, mass killings have gone unpumshed, mcluding those resulting 
from the internal conflicts in Biafra (Nigena), Bangladesh and Kam* 
puchea, where the killing is still ongoing 

-As a result of the post- World War II prosecutions, the United Nations 
established a Committee for the codification of '‘OfTences Against the 
Peace and Security of Mankind”^^ and also to develop the statute for 
an imemational criminal court In 1951, such a draft statute w^as 
prepared” and in 1953, it was amended,” but it has been tabled by 


Blautteiiii War Crtmts Junsdutien and Dut ^roetxs The Bem^edesh Expmeret., 11 Vano J 
Txaks L 1 (1976), The Asia Watch Committee, Khmek Rouge Abuses Aijonc TttF 
Thai Cambodian Boeoee (19B9) Stt abo L Kueee, Genocide (1961) 

26 U S V Galley, 46 C M R 1131 (1973), eJ^Td 48 C M R 19 (1973), sre 
Bho 2 L Feieoman, The Law op Wae A Documektaey Histoey 1703 (1972) 

29 Convention on the Prevention and Punuhment or the Crime of Genoade, 
np^ note 11, an IV 

30 Set supra note 27 

31 See geaerelfy Wdlianu, The Drafi. Code Against the Peeee and Steunty ej Mankind^ 
in 1 M C Bassiouhi, Inteehational Ceiminal Law Ceimes 109 (1986) 

32 Draft Statute for an International Cnmmal C^iun (Annex to the Repon 
of the Committee on International Criminal Coun Jurisdiction, 31 Atiff 1931), 7 
U N GAOR Supp (No 11), UN Doc A/2I3$ (1932), at 23 5a dso subsequent 
Reports of the Committee on International Cnmmal Junsdiction, U N Doc A/2166 
and U N Doc A/2166/Add I The discussions of the Sixth Committee and of the 
General Assembly until the end of 1952 encompassed all three reports (U N Doc A/ 
^3S, U N Doc A/2186, U N Doc 2186/Add 1) See also Histoneal Survey of the 
Quettion of International Cnmmal Junsdiction, Memorandum by the Secretary 'Gen- 
ital, A/CN 4/7/Rev 1 (1949), repneded in 1 B Feechc£, An Ikteekational CamiNAi. 
CoUET 399 (1980) The chronology of relevant U N documents, seporu and resolutions 
w Repon of the International Law Commission on the Question of TntematioiuJ 
Cnminsljunidicnon, U N Doc A/CN 4/13 (1950), Report of the Inietnauonal Uw 
Conuristmn to the U N (General Assembly on the <^estion of Inlemaiiona! Criminal 

OAOK Supp (No 12). at 18. U N Doc A/1316 (1950), Repon of 
J ^ Snnh Committee to the U N General Assembly concerning the Report of the 
Commission on the Question of International Cnmmal Junsdiction 
(UN Doc A/1316), SUN GAOR. U N Doc VI639 (1950). Report on the 
ir'fmtiional CnmmaJ Jursdicuon. 7 U N GAOR Supp (No 11) U N Dnc A/ 
(1951) (Fnal) 

,,, Report of the 1953 Committee on IntemaMOnal Cnmmal Junsdiction to 

MW-i u Comminte 9 U N CaOR Supp (No 12). at 23. U N Doc ACSiS 
of iHf 5wth Comminee to the U N Genera} Assembly contidernr ib^ 
• ep^n ftt Conmiiiee on lntema*tcnal Cnmmal Junsdiction {U N 
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the General Assembly ever since 

-In 1972, the Aparikad Convention provided for the establishment of 
an mtcmational crmimal jurisdiction ” In 1980, at the request of the 
Commission on Human Rights, I prepared a draft statute for an 
international crimmal tribunal to prosecute aparikad violators, but the 
project thus far has not been acted upon 

-In 1989 and 1990, the General Assembly requested the International 
Law Commission to report on the establishment of an mtemational 
criminal court to prosecute persons engaged m the mtemational traf- 
ficking of drugs ^ Pursuant to that call, the International Institute of 
Higher Studies in Criminal Sciences (Siracusa), in cooperation with 
the United Nations Crime Prevention Branch and the Italian Mmistry 


Doc A/2645), 9 U N GAOR Supp , U N Doc A/2B27 /Coit 1 (1954), G A Ret 
898 (X), U N Doc A/RES /266 (1954) (tabling the Report of the 1953 Committee 
on International Gnmioal Junsdiction), G A Res 1187 (XQ), 12 U N GAOR (1957) 
(tabling the Report of the Sixth Committee on International Onminal Junsdiction, 
U N Doc A/3771 (1957)). 

34 Intemationai Convention on the Suppression and Punishment of the Cnme 
of Apttrthnd, G A Res 3068 (MVIH). 28 U N GAOR Supp (No 30), at 75, U N 
Doc A/9030 (1973), npruUed m 13 I L M 50 (1974), arts V, DC 

35 U N Doc E/CN 4/AC.22/C R P 19 (1980), **Stiidy on ways and meani 
of insuring the implementabon of mtemational instruments such as the Intematwnal 
Convenuon on the Suppression and Punishment of the Cnmc of ApariheUt m^^ g 
the establishment of the mtemational jurisdiction envisaged by the Conv^ton, 

Doc E/CN 4/1426, (1980) See abe Bassiouni & Derby, Fktal the EtbMu 

of m Imemational Cnmvud Court far the JmplemaUaium of the ^fortheid Cenwnlioa and W 
ReUtmt Itttemattiml TnslrumeniSt 9 Hofstra L Rev 523 (1981) 

36 G A Res 43/164 (1988) and 44/39 (1989) And, m 
Item 152 entitled IiUenutumol Cnmtnal Se^nstbth^ 

lUtat Trqffiehng tn Narcotic Vruge Aerots Nattonai Rtontiers ^ ^ 

Attrmites jErtoft/wAmmf of on International Cnminal /igsm Setelso 

Report of the Svrth Committee to the General Assembly. V N ^ 

Action of a Mhcal Declaration and a Global Programme ofActm, 
of ^on by the Bureau of the Ad Hoc Committee of the r^VA/S-I?/ 

of the General Assembly (Item 14 of the provisional agenda). U w lwi- 
AC Ifh 2 (1990), which at paragra^ 80 providm 

Smee the Intcmational Law Commission has inter 

die quesuon of establishing an mtemational cnminal 
national trial mechanism with junsdiction the Admm- 

m ilhcit trafficking in narcotic drugs ac^s 
istrative Committee on Co-ordination shall consid , 
ments to the United Nations system-wide action J ® ^ December 

requested by the General Assembly in its resolution 44/141 of P ^ 
the report of the International Law Commission on the questi 
Set generally, 84 Am J Int*l L 930, 930-933 (1990) 
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of Justice, convened a committee of experts m June 1990 to prepare 
such a draft statute The Committee approved the document I prepared’^ 


37 The Draft Statute for an Internationa] Cruninal Court is based on the 
earlier proposal prepared by this author for the United Nations to prosecute 
\io1aiors supra note 35 Thereafter the Draft Statute was amended and published 
m M C Bassiouki, A Draft iKttXNATtOHAL Criminal Code and Draft Statute for 
AN Ikternattonal Tribunal (1987) In preparation for the Siracusa meeting the Draft 
Statute was discussed at a meeting convened by Senator Aden Specter 

But, the ILC IS not the only forum for discussion of this proposal Commencing 
later [stc] month in Italy, the Internationa! Institute of Higher Studies in 
Cnminal Sciences in cooperation with the United Nations Crime Prevention 
Branch on Penal Codes will focus pnmary attention on the issue of creation 
of an international cnminal couR And, in August, the United Nations' 8th 
Congress on Crime Prevention will also focus debate on the creation of such 
a COUR Clearly, the progtws made on the need for and creation of inter- 
national cnminal couR has taken a quantum leap forward 

In sum. It ts clear that there is broad agreement on the deflniDon and threat 
poied by drugs and drug traflickmg leading to the United Nations adopuon 
on December 20, 1986 of the Convention against the lUiat Traflic m Narcotic 
Drugs and Psychotropic Substances In spite of several mteniational conven- 
tions on aviation, mantime safety and hostage-taking, there ts less agreement 
on the definition of lexronsm WhBc both represent a very senous problem 
to safety and s county, the development of a regional mieniationa] cnmmal 
COUR focusing on drugs and international drug traHickmg, m my view, ofTen 
A sttR m establishing and developing the miemauonal cnmmal «>uR syncm 

In closing, 1 Wish to suppon the effoR of the forthcoming fora in their efTorti 
•o Create an international cnmtnil couR In the months ahead 1 be 
ntmducmg a new legislative proposal to moie the United Sutes closer to a 
more active role in the fonnulation of an mtemational crimmal couR 

Mr President, 1 would be gravely remiss if I did not recognize the emcniive 
swolarship contnbuted by Chenf Bassiouni, professor of law at DePau! 
Umvcniiy College of Law to the development of an international cnmmal 
COUR and code Ptofesior Bassiouni's counsel and dedication have been a 
s wree of inspiration and guidance to this Senator and indeed to the community 
0 miemational cnmmal lawyers and scholars Hu competence and vuion as 
mtemutcnal cnminal Uw scholar are unnenally shared I thank him 
»clv to- hii coninbuiions and leadership tn this matter and look forward 
® greater cooperaiton wnh him in the formulatne period ahead 

136 Cose Rtc S8080 (daily cd June l8. 1990) (statenent of Sen Specter) 

5 also aft^r the Siracusa Confctwice 

M ^ «<nwa»ttec of expent organited by the tn^emat-oral Institute of 

** Cnminal Sciences under the auspices of the Italian Minirry 
Jt-rice a-d ,r ccoperauon with the United Nations Cnnc Prevention ard 
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with minor changes and the text was submitted to the Eighth United 
Nations Congress on Grime Prevention and the Treatment of Offenders 
held m Havana, Cuba, August-September, 1990 " 

'The Eighth Congress debated the subject and that discussion was 
summanzed m its report as follows' 

There was a need to develop clear ideas and a firm attitude 
on international co-operation, free of isolationism while re- 
specting the sovereignty of States Some delegations considered 
that the threat of major international crimes necessitated the 
establishment of an international cnxninal court It would serve 
as an instrument for the defence of international peace and 
security, without which the sovereignty of some States, par- 
ticularly small States, could be placed in jeopardy ” 


The Congress, however, resolved as follows 

The International Law Commission should be encouraged to 
continue to explore the possibility of establishing an mter- 
national cnminal court or some other international mechanism 
to have jurisdiction over persons who have oiminitted offenms 
(including offences connected with terrorism or with micit 
traffickmg in narcotic drugs or psychotropic ” 

accordance with General Assembly resolution 44 o 
cember 1989 Similarly, and m the light of the report that 
the Internationa] Law Commission will submit on this par- 
ticular subject to the General Assembly at its forty-fifth scs^ 
the possibility might be considered of v 

national cnminal court or appropnate 
and all of the procedural and substantive arranS« ”*"“ ™ 
might guarantee both its effective operation and A ^ 
spect for the sovereignty and the temtonal 
tegnty of States and the self- determination o pwp 

Cnminal Jufiicx Branch held a sympmnim “ ich a awn and 

urged esiahlishmem of the eourt, dtafirf a Nanora Congren on the 

piesented lU recommendation, to the m«rAMgii« 

Prevention of Cnme and dw Treatment of Offender vitina 

136 Coho Rbc S18160 (daily ed Oct ^ Qmmi Tnhmd 

38 U N Doe Art3onf I«/NOT 7. ^ A Com 

(1990), Item 5. npnnfaf in 15 Nov* L Rev ^ ( ^ ^ Prevenlton. 

Uhennve Straregw Appmach on Intentano nal &»b- 

ind SupptcBion of Imemaiioiial and 1"“"““^'^ j, ji„ 353 (1991) 
liAment of an Intemaucnal Cnroi^ g°“ "; If fmaim i^OmnadH^ 

39 Report 0/ 1*0 *«*'* r« (1990) 

Trreonmt Offing. O N Doe AAJonf 1W28. a. 
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could also explore the possibility of establishing separate in* 
temational criminal courts of regional or sub-regional juris* 
diction in which grave intemadonal crimes, and particularly 
terrorism, could be brought to trial and the incorporation of 
such courts within the United Nauons system." 

-In July 1990, the International Law Commission completed a report 
and submitted it to the 1990 session of the General Assembly.*' It 
expressed a positive view on the feasibility of such a court with juns- 
diction over '‘Crimes Agamst the Peace and Security of Mankind."” 

All these efforts have brought us closer to realizing the expectations 
of so many who believe that some form of international adjudication 
for international and transnational crimes may be forthcommg. But so 
far the political will of the world's major powers has been lacking, and 
progress toward that goal is dow though growmg. 

Political, PracUeal and Techniad Legal Consideraitons 

The obstacles to the establishment of an internadonal cnmmal 
court fall essentially into three categories: (I) political; (2) practical, 
(3) legal-technical. Of these three, the political factor is the most 
significant, followed by the practical one, while the legal-technical one 
docs not pose any senous difficulties 

The political factor stems essentially from objections generated by 
those who adhere to a rigid conception of sovereignty, even though 
such conceptions have been d^joss^ in so many other areas of inicr- 
nauonal law, particularly with respect to the international and regional 
protections of human rights embodied in conventional and customary 
mtemational law. The real opposition, however, comes from govem- 
ment officials who fear two types of situations 

The first is the risk that they and other senior officials, especially 
he?d5 of state, can be called to answer for their acts which may constitute 
international violations and which would be subject to the Court's 
junsdjciion. This is not surprising in view of the fact that the Nuremberg** 
and Tokyo** international military tribunals, and the United Nadons' 


^ W . « 193*4. 

^ accompanying text 

Irtcmanoul Ijiw Cotamuaton, Forty Second Seuien, U N Doc. AJCK 4/ 
Rtfert « t&r Dnft Crdr ef Cn"ux Afmst tht Ptsst exi SSrarnTy 

^5 Sit note IS 

Sn n«t 16 
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^K»8«I in or supported the commission of such inter, 
aggression, war enmes. mines against humanity 
genoade, slavery and slave-related practices, interaatioM! 

of ci'^® !!* kidnapping of diplomats, taking 

of avilian hostages and torture. And while the world remmumr*! 

pr«ses abho^nce of some of these crimes, and outrage about oAers, 
little If anything is done, other than pious denunciations, and occa- 
sionally, some condemnatory resolutions by the Umted Nations and 
Other international bodies 

The political problem is obvious Heads of states and semor gov- 
ernment oflicials have historically wanted to shield themselves from any 
form of international accountabdity Their successors and even their 
opponents so frequently cover up for them for fear that they too may 
find themselves in a similar situation, or because they feci that domestic 
political peace may warrant it. Hiis was evident when Bangladesh did 
not carry out its intended prosecutton of Fakistanian military personnel 
after the independence of that region, which was once part of Pakistan 
It was also the case when Argentma, after prosecuting some officers 
for the estimated 15,000 dtsapareados between 1976-1983, passed an 
amnesty law on December 29, 1990.« 

Dunng the ''cold war*' (1948-1989) councnes on both sides of the 
then "iron curtain" perceived the exigenaes of national secunty at 
precludmg consideration of an mtemational czimmal court that would 
deal with such international cnx&es as aggression and teironsisi But 
the real reason was that the two superpowers engaged in acts violacmg 
intemational ciumnal law, as did their surrogates, satellites and re- 
spective friendly countnes Exaggerated as these daims of national 


45 Affimahon tj the Pnne^Ur ej Intmuiionai Law Reaptutd fy the Oerter ^ 
Nuremberg Tnbmal G A Res 95 (1) U N Doc A/64 Add 1 (19«)» Ptwe^ ef 
Irrtemauenel Law Rteagawed in Ae Charter ef the Nuremberg Trtbmui aad in theje^nert y 
&e Tnbunid (InternatiDnal Law Communon), 5 U N GAOR (No 12), II G N 
A/13J6 (1950) Also, m 1968, the Dmted Nanoni adopted the Cenvenm ^ 
AppluabtUty of StaUrtay^ Lvnitatumr to War Ohnet and Creates Ageutst Htaamyt 25 Nov 
1968. 754 U M T 5 73. reprinted « 8 I L M 68 (1969) 

46 See Frank & Rc^ey, Pause & t^ustein, supra note 27 

47 Ske Timennan, Fear Retutns to Argentina New York Tunes, Jan • * 

13. col 1 
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(1) the intcrnatioiial community has defined as criminal 
conduct m various mtemational conventions, certam 
acts such as war crimes, crimes against humamty, 
torture, piracy and cnmes on board commercia] 
vessels, aircraft hijacking and sabotage of aircraft, 
cnmes against diplomats and other internationally 
protected persons, hostage-takmg, and iUicit drug 
cultivation and traftlckmg; 

(2) in spite of these international conventions, the ef- 
fective prosecution of those who commit criminal 
acts has been seriously obstructed m certain cases 
because of problems of extradition and differences 
between the legal and judicial systems of individual 


nauons; 

(3) the jurisdiction of the International Court of Justice 
extends only to cases mvolving governments, and 
not to individual cnnunal cases, 

(4) the concept of an international cnmmal court has 

been under consideration m the United Nations and 
other mtemational fora for many years, mdudmg 
proposals and reviews undertaken m 1990 by the 
United Nations General Assembly, the Int^tional 
Law Commission, and the Eighth 
Congress on the PrevenUon of Crime and the Treat- 
ment of Offenders; , , 

the mtemaaonal miUtary tnbunal* «***5^“ 
Nuremburg. Germany, and Tokyo. 

World War H also estabhsh a precedent tor inter- 
national cnminal tribunals, and f 

there is growing movement among 
^rld to Cate dreir econonuc, pobneal and legal 

systems on a multilateral basis 
(b) It IS the sense of Congress that— . ^ 

(1) the United States slmuld explore 

cstablwhment of an „.ter- 

on a universal or „ eflectwdy with 

national community m deabng convenuom. 

criminal acta defined m mtemaoonal conven 

, u . ~«.rt or courts for the 
(2) the establishment of such *„Mtional cmniMl* 
more effecove prosecu^n o standards of 

should not derogate fi»m establishe 
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due process, the xi^ts of the accused to a fair trial 
and the sovereignty of individual nations. 

(c) The President shall report to the Congress by October 
1, 1991, the results of his efforts m regard to the estab- 
lishment of an International Criminal Court to deal with 
cnminal acts defined m international conventions. 

(d) The Judicial Conference of the United States shall report 
to the Congress by October 1, 1991, on the feasibility 
of, and the relationship to, the Federal judiciary of an 
International Cnminal Court.^ 


As for the Bush Admmistration, it has stressed international co- 
operation against terrorism and trafficldng in drugs, but it seems, at 
this point, reluctant to support an mtemaaonal court to prosecute such 
offenders (For a chronology of U S. developments regardmg an in- 
ternational cnminal court see Appendix II.) 

As for other countries, France and the Umted Kingdom have an 
ambiguous position At the 1990 Ei^th United Narions Congress on 
Cnme Prevention and Treatment of Offenders, their representatives 
joined efforts to lobby other Western European countries against a 
resolution calling for the establiriiment of an mtemational crimmal 
court, though both countnes had previously voted favorably on two 
resolutions in the General Assembly m 1989-90 supporting such an 
idea On the positive side, sixteen Caribbean and Latm Amencan 
toumnes have been supporting the idea since 1989. Trinidad and 
obago has been m the forefront of this question, led by Prime Minister 
A N R Robinson, and since 1990, Columbia's President C Oavina 
rujilio has also strongly supported the idea.®* In response to such 


W , S 599 £ (Intemational Cxiinmsl Court) 
jC ^ *cnonsm and drugs, stttg, Btssiouai, hfauenal efid ItiStmcUenal 

115^1 ft**"*^* Crtnr and Trrvmst Cnmptal Aeutttus, 4 Emory Ikt’l L Rev 9 

J *'«Tt L 8. Pou 311 (1990) 

40 V d ^ ****** E>ghih United Nations Congress, ue nip-a notes 

^ text, a number of countries made itatemenu supporting the 

*”*«*^aonal crtmtnal court They are Braxil, Cotomb.a, Cr^otlovakia, 
* ® Rcmtaia, Tnnidad and Tobago, USSR, and Yugotlavu 
<* Tn** J A *^f<tnred to safn note 36, was intrtxluced at the request 

Tobago, r« G A Res A/44/195 (1989) and In the Annex, an 
neirorandum by Ambassador Margone Thorpe stated, in part, as ft^lowi 

d-i*rabs!ttv arvd feasibUrty of an mtemational cnminal court to deal 
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strong interest, the Organization of Amencan States has begun studying 
the possibility of a Regional Cnminal Court for the Amencas ^ The 
Caribbean and Latin Amencan oountnes show pamcuiar eagerness for 
such a Court and they are understandably dismayed to see the disinterest 
and opposition of other countries (particularly the U S ) that are quick 
to accuse them of not douig enough to control mtemational trafficking 
in drugs and terrorism 

Current international mterests, however, seem to focus only on 
drugs and terrorism. What is needed mstead is an international cnmmal 


with uitemacional cnminal oflcnces was the subject of mudi duousioii wen 
before the establishment of (be Nuremberg IntemaUonsl Milttuy Tnbunsl 
on 8 August 1946 It was envisaged then that the junsdicuon of an mteraanonsl 

cnminal court would cover individuals charged with vioUnoiis of certain mlei 
of international law such as gesodde Such a proporal was foimilisrf ui 
1951 and revised m 1954 by the Committee on Intemaacmal Cnmiad Ju- 
nsdiction, established puraiant to General Assembly resoluuona 489 (V) of 
12 December 1950 and 687 (VII) of 5 December 1952 
The establishment of an mtemanonal criminal court vrith junsdirton w 
prosecute and punish individuab and entities who engage m, sto, tte 

TaTlIUdcms u. «iconc d™p bord« 

bobter ihe legid procejj whereby nieh ofTenden *rt piwcu t^ 

uid would ebo eoninbuce subiunMUy lo the progitMive de»d<T>«<« 

codification of international law 

With regard to Columbia, as Senator Specter notes in the Confftssmtd Rimd 
Colomb.. » a vivtd caae m pomt E^uon. 

had some positive effect on ®"*’ ^^.„bia Thus, m hn AupiB 

a senous political P«*Iero for the leadt^ip of Cdom^-ra . ^ ^ 

7, 1990, Inaupiranon adito. Presiden t Cesar ^ ^ 

-explore the possMity of c«^g “ that «iip» 

jurisdiction to fight narco-tnirieking and other reiaieo 

mtemational borders ** 

136 COKO Rao S18160 (daily ed (^ber 25, 19^ ^ ^ 

66 The (nteivAmencan Juridical _ CF/doe.2113/90, Nov 7, 

held m Rio de Janeno, Braad (sw document OE^ • ^ ^ 

1990, page 53) The motion to reai^ ^ ^Twbieiiuendy 

member of the Committee, Dr. ^ ’ Onigitay I» •*“ 

npporteur together with Professor M . undertsken by the Intemsoond 

.«^em. Dr Vanossi made refero^ » we* 

Insntute of Higher Studies m 

by Dr Bassioiini (« 1990 Session of the „Bpoiisnt sooite for ^ 
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court with universal jurisdiction to prosecute all or most of the 22 
categones of international crimes covered by conventional and custom- 
ary Internationa] law, includmg, but not limited to*^ ^gresson (crimes 
against peace), war crimes, crimes against humanity, genocide; apartheid; 
slavery and slave-related practices, torture; unlawful human expcn- 
mentauon, piracy, hijacking and sabotagmg of aircraft, kidnapping of 
diplomats and other internationally protected persons, taking of hos- 
tages, and, cnminal damage to the environment. The Internationa] 
Law Commission has taken such a position m its 1990 Report to the 
General Assembly, though the list of mtemanonal crimes it has de- 
veloped IS different from the one proposed above by this wnter.” 

The ILC*5 1990 position on such a Court is stated as follows 

1. Competence of the Court 

(a) Jurisdiction hmted to the crimes mentioned in the Code or 
jurisdiction as to cU inUmational crimes’^ 

(i) Versions submitted 

5 On this topic, the Special Rapporteur submits the follow- 
ing versions: 

Vernon A. There is established an International Cnminal Court 
to try natural persons accused of crimes referred to in the 
draft Code of enmes against the peace and sccunty of mankind 
Version B There is established an International Crinunal Court 
to try natural persons accused of crimes referred to in the 
draft Code of crimes against the peace and security of man- 
kind, or other offences defined as enmes by the other inter- 
national instruments in force. 


67 Air M C Bassiouki, Xntunatiosm. Cmmes Diorsr/lHSBt or IfrrxJLKA- 
iNSTKUHCMn 181S-S985 (1986} 5Set elso sutcmeni of Senator Speoer, note 

Modem wtcmational cnminal Uw can be said to have commenced in 1615 
the Coa^resi of Vienna with efTorts to abolish slavery Since then 317 
tr^emstioital instnirienti on substantive international cnminal law have been 
agreed to covering international enmes such as aggression, war crunes, enmes 
huntaniiy, apartheid, tortuie, piracy on board eonuneroa! vesseSi, 

* rtrau hijacVtng, kidnapping of diplomats and other intcmauonaUy protected 
taking of civilian hotuges and environmenta) damages to name a 

^ international Law Cortminion*! latest report ffrem its Fenv-Firw 
Ce.neral AssemVy. aN Doc A/CNM/L4d3 (1990) 
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(ii) CoTtmunla^ 

6 The question is whether international czuninal junsdiction 
will be lumted to the cnmes referred to in the draft Code of 
crimes agamst the peace and secunty of mankind, or whether 
it wiU also encompass other international cnmes which do not 
fall withm that category. As is well known, the Code does 
not cover all international crimes Among those not mentioned 
therem are the dissemination of false or distorted news, or 
false documents, by persons knowmg that they will have an 
adverse effect on mtemational relations, msults to a foreign 
State, the counterfeitmg of currency, practiced by one State 
to the detriment of another State, and the theft of national 
or archaeological treasures, the destruction of submarine ca- 
bles, mtemational trafiickmg m obscene publications, etc 

7. Accordm^y, the concept of an mtemational cnine u 
broader than that of a cnmc agamst the peace and secunty 
of mankind; it covers a wider field which mcludes all other 
mtemational cnmes in addition to those defined m the draft 
Code 

8 The question, therefore, is whether thcjunsdicuon of tte 
Court is limited to cranes against the peace and secunty ta 
mankind, or whether the Court wiU deal with afl mtemational 


9. It would seem preferable to confer the 
jurisdiction upon the Court, otherwise, it would^ 
to establish two mtemational cnmmal junsdicnons, 
would lead to compheauons 

(b) A&canjr or non-jueessiijt rf the agreeaieni of other StaUt 

(i) Versions submitted 

Vmton A‘ No person shall te tried 
junsdiction has been conferred u^n 

„ .Ari. U, »«nc w» 4. 

such person is a naaonal, or ^ ^ ^ Mtionab 

enme was directed, or of which the victm« were nano 

Kmion B. Any State may brmg was 

against a person if the crane o w , agamst that 

committed m that State, or if it was gf 

State, or if the victims are nationals of that 
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the said States disagrees as to the jurisdicnon of the Courts 
the Court shall resolve the issue. 

(n) CommenUay 

11 Version A is based on article 27 of the draft statute 
prepared by the 1953 Committee on International Criminal 
Jurisdiction ® Is it appropriate? From the legal point of view, 
nothing prohibits a State from punislung crimes against its 
own security, even if such crimes ace committed abroad by 
foreigners Moreover, in the vast majonty of cases, this so* 
lution would lead to requesting the consent of Governments 
guilty of having organized or tolerated criminal acts.” 

Such a court is not only possible, it is quite feasible All of the 
foreseeable problems and difficulties have been thoughtfully dealt with 
by a number of expens who have prepared detailed stuches and ex- 
amined alternative solutions to the vanous legal and practical quesdons 


69 See Report of the 1953 Coimnutce oti Intcrnattonal Cnxnuul Jumdiction, 
0£ine! Rtnrdx the Gaitral Aumbljf, tiboh Session, SvppUmra No J2 (A/2645), annex, 
aniclc 27 

jj Intetnational Law Commission, Forty Second Session, U N Doc A/CN 4/ 
3 Add 1 (1990) Et^ktb Report cn tAe Draji Code of Crtma Aranst the Pma atd SKirntr 
ej Mtnkird 

* Srr r jf , B Fcrcncz, Ah iKrcaNATioHAL Cmminal Cotnir (I960), which 

prmidcs a documeniary examination of the histoncal evolution of uitemattonal enmes 
^ e csiablishment of an uiiemational cruninal eoun Some ichdan sec the problem 
nf * political will of the most powerful gtnemments and of the lack. 

rrL I “?*'*'”** broader issue of the scope and content of tntcnuTional 

^ ^ * Fnedlander, 77is Enjorerount of Irderrsoitonsl Crtnnel hue Ton or 
w ^ Iht*l L 79 (1985) (wdierem the author re-examiDCS Geofg 

«>arzenberger*s query about the exmence of Internationa] cnmmal law), Fnedlander, 
j K . , Cnr-wia/ Lew A Prestrt Day InqLoy, 15 Case W, Res 

Rri ** ifttemctiowl CnmtnN Lav, 21 Aueeta L 

Rts 9 Trends in Trtimotieno! Cnntnel Im, l\ tsE Y.B Hvm 

n ^[*^*'* frjerrsttonal Cnnrnot Code — Afctr^ 3 Dauiovsie UJ 560 
rir ^ 55 (1975). Wright, 

Derbv Cnniwi Leoo, 15 Va J iHr't L 562 (1975) See genemlfy 

CsmiilAt I Crtninet Laai, in 1 M C Bassiouki. iKTEEHATtOHAL 

^ CatMts 33 (1986), Schwarrenberger, 77^ Erotte^ <f Iraerrusuanot Orwnmaf 

r"«nen ProaiXMs 263 (1950), Report of the Intetnatioaa] Law Cora- 



I 'n.” •if Other Reie^fos!^^ 

- ? Vj Kot-Rabccwici-Zobkowtki. U Cnctio-^ dW Oar PPul 

'***' I^er^i^jsu de U Jus*tee, 1977 Cah Y B liftY L 253. 
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AlUnuUtve Models 

The formulae presented in the scholarly hterature and proposals 
advanced by different organizations range from the position of the 
Association Internationale de Droit P^nal, which since 1926, has urged 
the establishment, by way of a treaty-statute (much like the Nuremberg 
Charter and Tokyo Statute), of a universal, as opposed to a regional, 
mtemational cnminal court havmg junsdiccion over all mtemattonal 
enmes, to that of the International Law Assoaation, which has ad- 
vocated an International Gomnussion of Inquiry Appendix 1) 
Alternative approaches are based on an expanded concept of junsdicnon 
discussed, since the 1970*s, within the Council of Europe under the 
rubnque **L'Espace Judiaaire Eurepien'\ which is still under consider- 
ation, and which has inspired the Commission of the Andean Parliament 


Kos-RabcewiC 2 -Zubkowfki, 731^ Cnetm of m Intmtumal Cnmtnai 

TiONAL Terrorism and Poutical Crimes 519 (M C Bassiouni ed 1975). Gi^ 

La Creation d^vne Cour Pinal IntmuiUonali Bilan tt « Riv Iwr le M Droit 

PfeNAL 435 (1974). Miller, Far HmrmUri Sups an 

yumdirtion. 61 Ky LJ 925 (1973), Dwtncwrt, 7^ Canaept of 

Court Jurudietton — De^nUtan and Limitofinir ^ the 1073V I Store 

katioIl Criminal Uw 636 (M C B««o«m & V P Na^a ^ J 

& R WOETZEL. Toward a Feasiele Int^atiohal Cr^l Co^(1970^ 

& Wilkes. Unued Nations Draft Statute for an 

Eoaiuatien, in International Criminal Law 573 (GO 29 Pun. L 

(1965)), Ambton, Organization of a Court of Intetnatsaaal m* (1953), 

J 345 (1954), P 

Wnght, Proposal for an InUnattonal Cnmnai Court, » Am J Veun-Li, Thi 

d 4 StCuTfar an InUnuUwnal Oort, « Am J Im L L ^ 

Establishment of an Intematienal Crtraiiitf / on a Permanent iNWRNATioKaL 
73 (1952). A SOTTILE. the Peoblem or tm. Ceeaiioh ^ a 

Criminal Court (1951). Pell.. 7«»«fr « Dmnt PIkm. 

L 37 (1950). PcUr, Plan d*un Code ^ Noi 3-4 (1974) 

HB (1935) Sa Svropoiiuin ^ ‘ Consiea m Crone PievenlioB end dw 

(containiiiB contnbution. for the ^ ^f^poroim u«e 20 Rev !»»“ 
Treatment nf Offenders. Geneva. 1-W Sept .7“ ^ Sympoiium Broe 

DC Droit P£nal, No 1 (1949) (regRxding 19 Rev Imt'le dr Dw»" 

(wiih article, by Donncdieu de V.b« P^hal, Nos 34 

PiNAL. aNo I (1946), Symposium ««««! *7 Rev j ^ and a Dr^ Stetote 

fir an Intematunal Crmtnal Court, Confartaee of the 

Montreal Aug 29 - Sept 4. 1982. m Bapori e/ Ms p,pcr. 

law MsMiattan (1983). Draft Statute for an 26-31 (1973),^ 

Abidjan World Conference on Worid ^ Establishment ofan 

Ltui for an Inunananu.1 CrmaaU Ce**- "l971) 

CnmmJ Court (W.nppre»«« Conferonce. Sept 
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(0 consider the ^*Espaao Judtdeno Anitno These approadies sub- 
stitute expanded regional criminal jurisdiction for the idea of regional 
or international adjudicating bodies Thus, national criminal courts and 
national structures of admimstradon of cnminal justice would remain 
competent but they would be able to act even when the crime was not 
commuted within their temtory In fact, these schemes are not really 
designed to expand the adjudication system, but they are a subterfuge 
for allowmg law enforcement agencies, now limited by tcmtonal ju* 
nsdiction, to operate outside it These approaches, while strengthening 
law enforcement, do not accomplish the many goals of mtesnattonal 
or regional adjudication, and consequently, should not be regarded as 
valid alternatives In addition, these schemes are fraught with dangers 
to procedural safeguards on the extra-territorial activities of law 
enforcement 

The establishment of an mtemational cnmmal court, whether uni- 
versal or regional, can be based on exclusive junsdiction for certain 
crimes or on concurrent or alternative junsdiction with that of the state 
having cnminal jurisdiction. The jurisdictional mechanisms are, of 
course, to be established by the treaty-statute 

The establishment of an mtemational cnminal court could ad- 
mittedly be based on vanous models indudmg, but not limned to 

I Expanding the jurisdiction of the International Court of 
Justice to include questions of interpretation and application 
of conventional and customary international crimmal law, and 
providing for compulsory jurisdiction under Artide 36 of the 
Statute of the International Court of Justice for disputes be- 
tween states ansing out of these questions, 

II Establishing an mtcmauonal commission of inquiry, either 
as an independent organism, as part of the international enm- 
inaJ court or as an organ of the United Nations Such a 
tomtnusion would investigate and report on violations of m- 
tcmattonal cnmmal law, talang into account the proposal of 
the International Law Assodation and existing United Nations 
experiences with fact-finding and inquiry bodies which have 


^ Graefnth Ufttmet Cn"it*uil Juntduttf^ en Cm 

^*****^** ^ ^ 3I-8S (1990). set ehe Mostod. A 

^ " t. SS) V^n Wjrn^en. L’£spenJtA>tient £tf*tf4n L^EnrstrTns^ 

3 Rrv iNt'ur vr CuuiKOLocmr rr or Poster 

(PPO) 
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developed over the years; 

ui Establishing an international (universal) cnminal juns- 
diction along the lines of die 1953 United Nations Draft Statute 
for Establishment of an International Cnminal Court^ or the 
I960 Draft Statute for Che Establishment of an International 
Cnminal Jurisdiction to Implement the International Con- 
vention on the Suppression and Punishment of Apartheid 
Convention,’* 

IV. Establishmg Regional Jntemauonal Cnminal Courts 


The Proposed Model 

This model could he used for a (Umvcrsal) Intcmauonal 
Cnminal Court, as well as for a Regional International Cnm- 
inal Court, the latter bemg only hraitcd m geography to State- 
Parties from the region. The hig^ights of this proposal are 
as follows* 

Establishment of the Tnbunal 

a The Tnbunal would be estabhshcd pursuant to a mul^ateral 
conventwn (hereinafter referred to as the '‘Convention ) open 
to all States 

b The States-Parties to the Convention would ^ 

tablishment of the Tribunal whose location wiU be detemnned 

by the Convention 

C mTnbnnal would hiwc an mdepen««^>^ 

personahty and would sign a host-country 

test-state TTie Tnbunal wdl thus have ei«a-tetr«onah.y 

Its location and inununity for its personnel 

d. The Thbunal’s costs and facilities, ^“^®^*tote°Paities 
cihues would be paid on a pro-rata basis ny 

to the convention. . 

e. TlieTnbunalasanintenianonalorg^™-^^^^^^ 

lunsdicnon by the State-Parties to prosecute ce 
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ofTcnccs embodied in the Annex to the Convention and would 
have the authority to detain those accused, and those convicted 
of the char;ges. 

2 Jurisdiction of the Tribunal and Applicable Law 

a The jurisdiction of the Tnbunal would be over persons for 
those offences defined in the Annex to the Convention, as 
amended, from tune to time. {This would permit expanding 
the list of cnmes dependmg upon need, and also to allow State- 
Parties to acquire confidence m the Tnbunal.] 

b The Court could have exclusive junsdiction for some crimes 
and derivative Junsdicdon over others by virtue of a transfer 
of the proceeding” from a State-Party to the Convention, 
provided the State-Party has jurisdiction on the basis of ter* 
ntonality, active or passive personality. {This would avoid the 
sovereignty problems that some claim would exist if the Tri- 
bunal would have exclusive or onginal junsdiction. It would 
also serve to circumvent problems of mandatory national pros- 
ecution if the laws of the state where the crime occurred so 
require Transfer of proceedings may also be done in a way 
that would be similar m legal nature to a change of venue 
This approach coupled with the possibility of transfer of the 
offender back to the state where the crime occurred would also 
avoid many domesuc legal difficulties ] Nothing, however, pre- 
cludes the State-Parries from confemng exclusive jurisdiction 
for certain crimes to the Tnbunal. Thus, each State-Party that 
has onginal jurisdktion based on territoriality, aedve or passive 
personality would not lose junsdiction, but merely transfer the 
cnmmal proceedings to the Tribunal. 

c To avoid problems of what substantive law to apply, the Tri- 
bunal would use the substantive law of the traxisferring state 
or of the state where the offence was committed and its own 
procedural rules which would be part of the Convention end 
promulgated pnor to the Tribunal's entry into funaion.” [The 


'S Srt tg ^ Europeaui Convennon on the Tranifer of Proeerdinti In Cnmuul 
I5M»y |«172,ETS No 73 Sneh^hiC Ba«»ou«&E MOUJa RattaU}, 
lKTXR.SrATr CoOruATto*f w Ckiwikal Matttw (1987) 

^ rreceduraJ luift* be on ihe Kiti* cf jrtnenJ pnnctple* of ttiier- 

***** **' •**®^*‘*^ protected human Ryba, paniculariy 

Covenant on Civil and Political Rie**!!, G A R« 2200A pCXI). 
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Tnbunal's procedural rules would incorporate mtemaoonalliu* 
man nghts standards of due process and assure uniformity of 
procedural treatment of all persons The application of the 
substantive law of the state where the offence was committed 
is fair, and would assuage any exacerbated feehngs of sove^ 
eignty that such a state may have in allowing the Tribunal to 
prosecute those accused of committing crimes m their temtory ] 


3 Prosecution 

a The Tnbunal’s Procurator-General would act as the Chief 
Prosecutor, but could be assisted by a prosecutmg offioal of 
the transfernng state whose law is to be apphed (This too 
would reinforce the change of venue approach and prevent the 
claun that State-Parties totally relinquished jurisdiction ] 

b Prosecution would commence on the basis of a cnminal com^ 
plaint brought by a State-Party (thus supporting Stale-Pamcs’ 
sovereignty) In addition, a Stetc-Party that docs not have 
subject matter or in personam jurisdiction, or that does not wish 
to bring a cnmmal complaint within its own junschction, may 
petition the Procurator^Gencral of the Tnbunal 
Sw potentjsl direct preseoition by the Tnbunri 
a State-Party from pressures in certain casm.] ^ 
the request by a State-Patty would be confidmtid, and y 
after^ Pt^rator-General of the Tnbunal d eemed the 
evidence sufficient Will the case for 
to an Inquiry Chamber of the Tnbunal ». 

Z such a Tuation, the Tnbunal', Precuracy ^ 

Chamber would be actmg as “ 

of inquiry." Once the Inquiry Chamber has deeded are 

■ ' ' Rmhu QAS Qfliasi 

16 Dec 1966 and the Intcr-Amencan Conv^n m '^“^22Jiov 1969, vtA 
Record. Ser KOCWJ.l Doc 65, 0« ^ 

*0 Eumpere Convenuon for die 

Fradoms, Nov *. 1950, 213 O NTS 262. Wo ^ of Cnm-"*! hKN-ry 

77 Set "Draft Statute for an Intemfionri law ^ 

end a Draft Statute tor «. *«-"/* *** ‘^ 

cuUKin, 60th Confem.ee. Montrerf, Aug ^ 

u N Secunty Council Rcolunm ,, *hieh - 

"^"^cecntly. «be Seeurny 

to mveugate hrael'a Mlmg of .one 20 nw 
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prosecution, xt would authorize the Procurator-General to issue 
an indictment and request the surrender of the accused from 
the State where the accused may be found. If that state is a 
State-Party, it would be bound to surrender the accused Any 
other state may do so by the special treaty with the Tribunal 
or on the basis of comity 

c The Convention would indude provisions on surrendering the 
accused to the Tnbunal and providing the Tnbunal with legal 
assistance (induding administrative and judicial assistance) for 
the procurement of evidence, both tangible and testimonial.^ 

d By virtue of the Convention, an indictment by the Inquiry 
Chamber, will be recognized by all State-Parties in much the 
same way as other forms of recogmuon of foreign penal judg- 
ments [National legislation could be amended whenever nec- 
essary to provide for such recognition ] 

^ Conviction 

a Upon conviction, the individual may be returned to the sur- 
rendenng state, which wiU carry out the sentence on the basis 
of provisions in the Convention, which would be in the nature 
of "transfer of prisoners” agreements ^ AltcmatK'ely, the con- 
victed person can be transferred to any other State-Party on 


Moviiit Appropriate u that i*, no one who vie%« human n^ts ax universal 
can fail (o note that the same neasure was not rcx<dvcd for Iraqi vKdatioas 
— C-. for that matter, for other more lenous ones Lest one forgets, I 5 
mtUten people have been killed by the Khmer Rouge m Cambodia, with 
r-uted condemnation by powers quick to condemn Israel and row Iraq 
mu« not have dtCTcrcnt scales to weigh human*nghu violations, scales 
dependent upon who the violator or the victim may be 
The trag'c tnctderis in the Middle East can be an oppotr u nity to enhance 
hu—an rights protections b> servmg as an impetus to the establithmert ef 
an mpanial, per-nanent fact'findmg commission The tirre has eo^c to 
do serrethirg more than express selective verbal condemnations 
CSO r *r ^ £'>svpcan Convention on Mutual Legal AssmaxKc, Ap- 20, 

^ ^ M C BA&sioum it E MCnAta-RArrAao, rote 75 Str 

Cf ^ ^ ^*^**ni, TXf Urttid Staus Thatus ev Mttbtc! Asnrserttr n Omuuf Messri 

• M C &ASSic.*in IvrtavA-iovAt. Cuwiwal Law ptocrcuM 151 (15^6) 

* j/ ^ r r • The European Convention on Tranifer of Sen'erced Pcnoni, Mar 
^ E W g / vjr « Trerjfr' ^ Ptin^rt^ n 

^ ^ ^ IvTtavATioNAi CanriHAt. Law Paoctot-sut 253 ar^d Rat* 

Vr* « f/itxsfd5i^. A'mrs, eed C«ads- U , xi 239 Set 
0 * VI ^ £ ^fCetea-RAVTAao, mf-e nc“e 75 
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the same legal basis, or the Tnbunal may place the convicted 
person in its own detentional facilities, would be estab- 
lished by the Conventioii in accordance with a host-state agree- 
ment between the I^nbunal and the state wherem the detentional 
facility would be estafaUshed [This provides a first option to 
the State-Party where the enme was committed, to execute the 
sentence, as well as a second option of allowmg the transfer 
to another State-Party m order to avoid the pressures and 
problems that the detention of certain offenders can engender 
or to have the Tnbunal execute the sentence A number of 
States ate already bound by treaties on transfer of prisoners 
and the practice is well under way among more than thirty 
countnes ] 

b A conviction by the Tnbunal would be recognized by all State- 
Parties on the basis of a provision m the Convention estab- 
lishing recognition for such judgments similar to existing agree- 
ments on the same subject. 


Other states may recognize such a judgment by ^eeial arranpanent 
with the Tnbunal or on the basis of their domestic laws which coiJd 
be made to mdude recognition of the Tnbunal's pend 
[This would expand the netwoiic of cooperating states to 
States which may not become State-Parties but who would be wdlmg 
to cooperate with the Tnbunal sn some respect J 


Composition of the Court 

a The Tnbunal vn^ consist of “ 

State-Parties to the Convention, each 

There would be at least Chamben of 
and a Presidmg Judge Hie judges would be drawn oy wi 
sit m rotanon on the vanous chambers 
h One of the chambera would act as the 

the other chambers would be adjuthcatmg chamber. 


6 Appeal 


•cai 

, f A- Tribunal sitttng w MW 

To provide for the of »PP^’ ^,eal8 exclud-ng those 
with a panel of nme judges would h^ 
judges who deaded the ments of the case 

Selection of Judges from the ranks of .a 

Each State-Party would appoint » of the bar or from 

judiaary or from disonguished mem 
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academia The judges would be persons of high competence, 
knowledgeable in mtemauonal cruninal law, and of high moral 
character Appointment of judges and their tenure would be 
established by the Convention. 

8 Rules of the Tribunal 

The Tribunal would be authorized to enact rules of practice 
and procedures before it. 

9. Standmg Committee of State-Parties 

The State-Parties would hold an annual conference to review 
the Tribunal's work and the Convention for purposes of amend- 
ing it whenever needed and to ensue full compliance by the 
State-Parties 

10. The Organs of the Tribunal 

These organs shall consist of 
Th Cotxrt 


1. The Court shall consist of twelve judges, no more than 
two of whom shall be of the same nationality, who shall be 
elected by the Standmg Committee of States-Parties from 
nominations submitted thereto. 

2 Nominees for positions as judges shall be of distinguished 
oeperts in the fields of international criminal law or human 
nghts and other jurists qualified to serve on the highest courts 
of their respective states who may be of any nationality or 
have no nationality 

3 Judges shall be elected by secret ballot and the Standing 
Committee of States-Parties shall stnve to elect persons rep- 
tesentmg diverse backgrounds and experience with due regard 
to representation of the major legal and cultural systems of 
the world 


4 Elections shall be coordinated by the Secretariat under 
the supervision of the presiding oOicer of the Standing Com- 
tnitice of States-Parties and shall be held whenever one or 
more vacancies exist on the Court 


be elected for the following terms, four judges 
tenns, four judges for six-year terms, and four 
cts for eight-year terms Judges may be rc-clccicd for any 
tena at an) tune available 
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6. No judge shall perfonn any pubhe function in any state 

7. Judges shall have no other occupaUon or busmess than 
that of judge of this Court, However, judges may engage 
scholarly activity for remuneration piovid^ such activity 
no way interferes with their imparuality and appearance 
impartiality 

8 A judge shall perform no function in the IVtbunal with 
respect to any matter m which he may have bad any mvolve- 
ment prior to his dection to this Court 

9 A judge may withdraw from any matter at his discreupn, 
or be excused by a two-thirds majority of the judges of the 
Court for reasons of conflict of interest 


20. Any judge who is unable or unwUmg to contmue to 
perform functions under this statute may rerign A judge may 
be removed for incapacity to fulfill his functions by a unan- 
imous vote of the other judges of the Court 


1 1 Except with respect to judges who have been removed, 
judges may contmue in office beyond their term until their 
replacements ace prepared to assume the office and shall con- 
tinue in office to complete worit on any pending matter m 
which they were involved even beyond their term 


12. The judges of the Court shall elect a president, vice- 
president and such other officers as they deem appropriate 
The president shall serve for a term of two years 

13 Judges of the Court shall perform their judicial functions 
m three capacities: 

a. Sitting with odicr judges as die Court en boM, 
b Sitting in panels of three on a rotational basis in 
chambers; and 


c Sitting mdtviduafly as supervisors of sanctions 
14 The salaty of judges shaH be equal to that of die judges 
of the Internationa] Court of Justice 


15 The Court oi banc shall, subjea to the 

Statute, adopt rules governing procedures ^ 

and thi Court o, Lc, and provide for establishment and 


rotation of chambers, 

16. The Court «n &.«: shall announce its deasmns oially « 


S S *8 
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full or in summary, accompanied by written findmgs of fact 
and conclusions of law at the time of the oral decision or 
within thirty days thereafter, and any judge so desiring may 
issue a concumng or dissenting opimon 

17 Decisions and orders of the Court m bane are effective 
upon cemncation of the written opinion by the Secretariat, 
which IS to communicate such certified opmion to parties 
forthwith 

18 The Court en bane may, within thirty days of the cer- 
tification of the judgment, enter its decisions without notice. 

19 No actions taken by the Tribunal may be contested m 
any other forum than before the Court en banc^ and m the 
event that any effort to do so is made, the Procurator shall 
be competent to appear on behalf of the Tribunal and in the 
name of all States-Parties of this Statute to oppose such action 

20 States-Parties agree to enforce the final judgments of the 
Court m accordance with the provisions of this Statute 

The ProcuToey 

1 The Procuracy shall have the Procurator as its chief officer 
and shall consist of an administrative division, an investigauve 
division and a prosecutorial division, each headed by a deputy 
Procurator, and employing appropnate staff. 

2 The Procurator shall be elected by the Standmg Com- 
itmice of States-Panies from a list of at least three nominations 
submitted by members of the Standing Committee, and shall 
serve for a renewable term of six years, bamng resignation 
or removal by two-thirds vote of the judges of the Court en 
bane for incompetence, conflict of interest, or manifest dis- 
*«gard of the provisions of this Statute or material rules of 
the Tribunal 

3 The Procurator's salary shall be the same as that of the 
jvidgcs 

^ The deputy procurators and all other members of the 
rocurator's staff shall be named and removed by the Proc- 
urator at wiU 

JSirfrftaner 

1 Tlic Secretariat shall have as its diicf officer the Secretary, 
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who shall be elected by a majonty of the Court sitting m btac 
and serve for a renewable term of six years bamng rengaatioQ 
or removal by a msjority of the Court sitting m hone for 
mcompetence, conflict of interest or manifest disregard of the 
provisions of this Statute or matenal rules of the Tnbunal 

2. The Secretary’s salary shall be equivalent to that of the 
judges 

3 The Secretariat shall employ such staff as appropriate to 
perform its chancery and administrative functions and such 
other functions as may be assigned to it by the Court that 
are consistent with the provisions of this Statute and the rules 
of the Tribunal 


4* In particular, the Secretary shall twice each year 

a Prepare budget requests for each of the organs 
of the Tnbunal; and 


b. Make and publish an annual report on the ac- 
tivities of each organ of the Tnbunal 


5 The Secretariat staff shall be appointed and removed by 
the Secretary at will 


6. An annual summary of mvesdgations undertake by the 
Procuracy shall be presented to the Secretanat for publication, 
but cenam mvesngations may be omitted 
necessary, provided that a confidential report of 

o«.n » ■!« 

and filed separately with the Secretanat &thcr 
the Standing Committee may order by majonty vo 
report be made public. 


The Standing CommtUe 

1 The Standmg Committee shall consist of one rep 
tsitive appointed by each Statc*Pany 

2. The Standmg Committee 

presiding officer and alteinate presiding officer 

officers as it deems appropriate. 

3 The presiding officer shall convene meet ing s a ^ 

each year of at least one week duration, ^ 

the -^bunal. and caU other meetings at die «q 


majority vote of the committee. 
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4 The Standing Committee shall have the power to perform 
the functions expressly assigned to it under this Convention, 
plus any other functions that it determines ^propriate in 
furtherance of the purposes of the Tribunal that are not 
inconsistent with the Convenuon, but in no way shall those 
functions impair the independence and integnty of the Court 
as a judiaal body 

5 In particular, the Standing Committee may: 

a Offer to mediate disputes between States-Panies 
relaung to the functions of the Tribunal; and 

b Encourage states to accede to the Convention. 

6 The Standing Committee shall propose to Statcs-Farties 
intemational instruments to enhance the functions of the 
Tribunal. 

7 The Standing Committee may exclude from partiapadon 
representatives of States-Parties that have failed to provide 
finanaal support for the Tnbunal as required by this Statute 
or Statcs-Parties that failed to carry out their obliganons under 
this Statute 

8 Upon request by the Procuracy, or by a party to a case 
presented for adjudication to a chamber of the Court, the 
Standing Committee may be seized with a mediation and 
conciliation petition In that case, the Standing Committee 
shall within 60 days deade on granting or denying the petition, 
from which decision there is no appeal. In the event that the 
Standing Committee grants the petition. Court proceedings 
shall be stayed until such tunc as the Standing Committee 
concludes Us mediation and conciliation efforts, but not for 
more than one year except by stipulation of the parties and 
HiiK the consent of the Court.*® 


Conclusion 

no longer live in a world where narrow conceptions of juns- 
and sovereignty can stand m the way of an effeenve system of 


MC Bintcunx. t«*c 37. at 236-44, and I>cA StaiuU 
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international cooperation for the prevention and control of mtwiauonal 
and transnational criminality. If the United States and the Soviet Union 
CM accept mutual verification of nuclear arms controls, then surely 
they and other countnes can accept a tnbunal to prosecute not only 
drug traffickers and terronsts, but also those whose actions 
such international enmes as aggicssion, war enmes, enmes apm, ; 
humanity and torture 

Many of the mtcmational enmes for which the Court would have 
junsdiction arc the logical extension of international protection of human 
nghts Without enforcement, these rights are violated with impumty 
Wc owe It to the victims of these enmes and to our own human and 
inteliectuaJ mtegnty to reassert the values we believe in by at Jeast 
attempting to prosecute such offenders When such a process is msu- 
tutionalized, it can operate impartially and fairly We cannot rely on 
the sporadic episodes of the victonous prosecuting the defeated and 
then dismantle these ad hoe structures as we did with the Nuremberg 
and Tokyo tnbunals The permanency of an intemanonal cnmioal 
tnbunal acting impartially and fairly irrespective of whom the accused 
may be is the best policy for the advancement of the mtecnational rule 
of law and for the prevention and control of international and trans- 
national cnminaJity ^ 

An international cnminal court will surely be established one day 
In the meantime, however, we will have to remain with the bitter 
realization that, if it had existed earlier, it could have detentd cerfam 
people and thus prevented some victimization The conscience of worid 
leaders should be bothered by this prospect, espeaally when they oppose 
the idea on the basis that it might infnnge on jealously guarded notions 
of sovereignty 

Justice Robert Jackson as Chief Prosecutor at the Nurcrab^ 
International Military Tnbunal stated in his opening speech i* 
pnnciple of personal liability is a necessary as well as a logical one 
International Law is to render real help to the maintenana o pc^ 
Only sanctions which reach individuals can peacefully an 
fectivcly be enforced [T]hc idea that a State 
IS a fiction Cnmes always arc committed only by persons 


81 iS» Baasiouni, The Pnsmbmg Faxiten ef qjujeh |93 

Aocu/fx qJ Inttnaiienal ^oteeiwn oj Human Htghts, 9 Yale J Cmiii*i 15 

(1982), repnnud m 1 M C Baisioow. Iotwmatiohal Cmminal 


( 1986 ) PtOCEEDWOS Of THE 

82 1 The Teial or German Major War Criminal ^ 

International Military Tribunal Sitting at Nuremberc 
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unconsaonable at this suge of the world’s history, and alter so much 
human harm has already occurred, that abstract notions of sovereignty 
can still shield violators of international cximinal law or that the limited 
views and lack of vision and faith by government officials can prevent 
the estabhshment of such an important and needed international in- 
stitution The tune has come for us to think and act in conformity 
with the values, ideals and goals we profess. 
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Appendix I 

L Establishment of an International Criminal Court 


A OFFICIAL TEXTS 

1. Convention for the Pacific Settlement of International Disputes 
(First Hague, 1), signed at The Hague, 19 July 1899, 26 Martens 
Nouveau Recueil des Traites (2d) 720, 32 Stat 1779, T S No 342 
(entered mto force 4 Sept. 1900) 

2 Convention Relative to the Establishment of an International Pnze 
Court (Second Hague, XII), signed at The Hague, 18 Oct 1907, 3 
Martens Nouveau Recueil des TViAnES (3d) 688 (never entered into 
force) 

3 Treaty of Peace with Germany (Treaty of Versailles), signed at 
Versailles, 28 June 1919, 11 Martens Nouveau Recueil des Traitei 
(3d) 323 (entered into force 10 Jan. 1920) 

4 Convenoon for the Creation of an Intemanonal CiunmJ Court, 
opened for signature at Geneva, 16 Nov 1937 , League of Nat.^ 
O J Spec in Supp No 156 (1938), League of Nations Doc C 547 
(I) M 384(1) 1937, (1938) (never entered into force) 

5 Agreement for the Prosecution and Punishment of I^jor ^ 

Criminals of the European Axis (London **8*^ 

K Auff 1945 82 U N T.S 279, 59 Stat 1544, EAS No iu 
(entemd^nm force,’ 8 Aug 1945), ANNEX, Charter of the Intemanonal 
Military Tnhunal (Nuremberg). 

6. International Military Tribunal For ^lA^No 1589 

Military Tribunal for the Far East (Tokyo) 

7 Control Council Law No ‘0 

War Crimes, Cnmes Against Peace and Ag^ Council for 

at Beriin, 20 Dec 1945, OlTicial Gazette of the Control 

Germany, No 3, Berim. 31 Jan 1946 

8 Draft Statute for an Intemaaonal . ,^,cnon, 31 

Repon of the Committee on (1952) at 23 

Aug 1951), 7 GAOR Supp 11. U.N 

9 Revised Draft Statute for an Junsdicnon, 20 

Lport of the Committee on International Crunm 
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Aug 1953), 9 GAOR Supp. 12. U.N Doc. A/2645 (1954), at 21 

}0 Draft Statute for the Creation of an International Crnninai Ju* 
nsdtction to Implenient the Inteniauonal Convention on the Suppression 
and Punishment of the Crime of Apartheid, 19 Jan 1980, U.N. Doc 
E/CN 4/1416 

B UNOFnCIAL TEXTS 

1 Report on the Creation of an International Crimmai Junsdictlon, 
b> VV PcUa to the Interparliamentary Union, XXII Conference, 
held m Berne and Geneva, 1924, m L*Unton IntapetritamentatTe* CompU 
Rendu di la XXIl Conference tenue a Berne et a Geneoa en J92df publu pew 
le Bureau Interparltamentaxre^ 1925, see also L ’Union Interparltameniairt. Compie 
rendu de la XXIII Conference tenue a IVasAtngton et a Oliowa en 1925 (1925). 

2 Projet D*Une Cour Cnminelle Internationale, adopted by the In> 
temational Law Association at its 34th Conference in Vienna, Aug., 
1926, The Iniemaiional Law Assoaolion^ Report of the 34th Con/ermer, Vienna, 
Ah 5-11, 1926 (1927) 

3 Project of the Internationa] Association of Penal Law, in AcUs du 
Premier Congres Iniemattonal de Dmt iVna/, Bnurf&r, 26’‘29 June 1926 (1927) 
and Projet de Statut pour la Creation d*une Chambre Criminelle au 
Scin de ia Cour Permanente de Justice Internationale, presented by 
the International Association of Penal Law to the League of Nations 
»n 1927. 5 Revue International de Droit P£nal (1928) 

4 Constitution et Procedure D’un Tnbunal Approprie pur jugcr de 
la Rcsponsabiitte dcs Auteurs des Cnme de Guerre, presence a Ja 
Conference dcs Prchxninaires de Paix par ]a Commission des Respon- 
jabthtes dcs Auteurs de la Guerre et Sanctions, III, La Pave de Versatlles 
(1930). 

^ Project for the Establishment of a Convention for the Creation of 
a United National Tnbunal for War Crimes, established by the United 
• anons War Cnmcs Commission, 1944, see Uncted Nations War 
CRIMES Commission (Wnght ed- 1948) 

^ L Unci: hSfrparliamentatrt Compte rendu de la XXVII Cejerrtee tenue 
e rn J946 (1949) 

AS ^*^*^^*,^*^*“*c fo** International Cnminal Court, in J Stone 
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8 Draft Statute for an International Criminal Court, Fouadahonfir 

the Estabhshvnini of an International Crminal Court (Wingspread Confezence 
September 1971) ' 

9 Draft Statute for an International Criminal Court, Work Faper^ 

World Conference on World Ftace Through Law, Aug* 26-31, (1973), 

10 Draft Statute for an International Commission of Cnminal Inquiry 
and a Draft Statute for an International Cnminal Court, Intemationd 
Law Association, 60th Conference, Montreal, Aug^ 29-Sept. 4, 1982, 
in Report of the 60th Conference of the IntemaUonal Law Assoeuiim (1983), 

II Instruments on the Codficatton of Substantive 
Intematwnai Criminal Law 

A OFFICIAL TEXTS 

1 1954 Draft Code of Offences Against the Peace and Secunty of 
Mankind 9 U N GAOR Supp No. 9, U N DOC A/2693 

2 Draft International Cnminal Code, Presented by the AIDP to the 
6th U N Congress on Crime Prevention and the Treatment of Of- 
fenders (Caracas. 1980) U.N Doc E/CN.4/NGO 213. Updated ui 
M C Bassiouni, a Draft International Criminal Code and Draft 
Statute for ^CN International Criminal Tribunal (1987) 
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CHRONOLOGY OF CONTEMPORARY U.S. 
POSITIONS ON THE ESTABLISHMENT OF AN 
INTERNATIONAL CRIMINAL COURT* 

i3 Ftb 2978, Resolution adopted by the House of Delegates of the 
American Bar Assoaation It urges the US State Department to open 
negotiations for a convention for the establishment of an International 
Criminal Courtt with jurisdiction expressly limited to a) hijacking, b) 
violence aboard aircraft, c) cnmes against diplomats and mtemauonally 
protected persons, and d) murder and kidnapping 

13 Mar 1986, Statement of Secretary of State George Schultz before 
the Foreign Operations Subcommittee of the Senate Committee on 
Appropriations The agenda is ''Foreign Assistance and Related Pro- 
grams Appropriauons for Fiscal Year 1987." Schultz responds to Sen- 
ator Specter dunng his testimony that **wc need to be working on the 
web of law that can opierate here, and in conjunction with others around 
the world to say to terrorists that they have no place to hide and they 
are going to get prosecuted." 

25 June 1986 Senator Specter presents Amendment 2187 on the Senate 
floor and comments on his proposal The amendment states in part 
that "rampant terronsm by its very nature threatens world order and 
thereby all avilized nations and their citizens, any and every nation 
has the right, under current principles of Internationa] law, to asnert 
junsdiaion over offenses considered to be ‘universal crimes', such as 
piracy and slavery, in order to protect sovereign authority*, universal 
values, and the interests of mankind." Specter, m the amendment, 
suggest*! that the President establish an international criminal court 
that would have jurisdiction over the crime of intemationa! terrorism 
He acknowledges that because of issues of sovereignty, various nations 
*n*ght be reluctant to act together on such an initiative He argues 
nevenhelcss that "if these cnmes were prosecuted m a world tribunal, 
*hcre could be no question that such prosecutions . would have 
much greater force and much greater weight than those pros**cutions 
m an individual state," The amendment was agreed to 


Thit <ht‘*‘n!{*rv vf»i p-rpircd UrtitM 

iu-fi Aflr* h h\ JiuiV* 
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27Attg 1986: PubUc Uw 99-399, the Onmibus Secunty and Tenorism 
Act ^dates the Preadeat to consider “the possibility of eventuallv 
^hshing an international tribunal for proseeating temaists ” -nns 
Aa also includes an amendment (Chapter USA) to Part I of nifc 18, 
United States Code which defines and stipulates penalties for 
acts abroad conumtted against US nationals. 


ISJme J9$Sz Testimony of Secretary of State George Sdniltz before 
die Fotmgn Operations Subcommittee of the Senate Conmattec on 
Appropriations. Tbe agqida is ''Foreign Assistance and Related Pro- 
grams Appropriations for fiscal Year 1989.” Senator Specter asb Sec- 
retary Schultz vdicthcr it would be "useful” to “push ahead with an 
interttatiDnal tribunal for the trial of diese lands of international crim- 
inals [terrorists]. ” Secretary Schultz replies that “it may be an important 
possibility/* and notes that “over a period of years now more and 
more usefulness of the rule of law in getting at teirorism and drag 
tra£5c3dng/* 


J9SS: Senator Specter indudes a provision in the Omnibus And-Oxug 
Abuse Act calling on the President to pursue negotiadozis to establish 
an inmrzmnonal criminal court with jurisdiedon over mtemanonal drug 
trafSddng. 


2 Afitr. I9S9: House Concurrent Resolution 66, submitted fay Coa- 
gtessman Jim X«eadi of Iowa. The resolution caDs for "fbe creation of 
an Tn tFrnaripTial CouTt with Jusisdicrioti over internat iona ll y 

recogxuzed crimes of terrorism, iHicit narcofics traffiddng, genoddc, 
and torture, as those crimes are defined in vanous mtematioiial 
conventiems.” 


15 Afcr. 1989: Floor Statement by Senator Specter on iaft^^ 
teirorism. Specter recalls dm in a 1986 amendment m 
Diplomatic Security and Andterrorist Act and in Section 4 ® 

1988 Omnibus Anti-Drug Abuse Act, Congress called <m the F^cnt 
to pursue negotiations to establish an internauonal court wi 9^ 
dicrion over terrorism and drug traffiddng. He goes on » s&y ^ 
^scussions with various foreign leaders have persuadm 
dvilised inteniaiional community is prepared to speak w on 
to condemn terronsm.*’ The creation of an intcnatKJnal ' i! 

hecondudes, ''woiddbeandoqueate^tesaonofthatrondcmnati 

15 Mar. 1989: Testimony of Secseary of Smte Baker ^ 
committee on Foteign Operations possbiiit}' 

Senator Specter asb Sectemiy Baker what he 
of an int^onal eonrt. Secretary Bator cab the idea mteiesnns. 
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but says it has “some fundamental problems *' For instance, there are 
the questions of who would conduct the investigations, who would bring 
the prosecutions, and the exact composition of the court. StOl, Baker 
admits “we could probably reach some sort of a United States position 
on that and then after some penod of time, perhaps an mtemational 
agreement “ He concludes that the idea of an Internationa] court is 
worthy of further consideration 

Autumn 1989 The United Nations places the question of establishmg 
an mtemational criminal court for illicit drug traffickers on the Fall 
agenda of the UN General Assembly. 

20 Nov 1989, UN General Assembly Agenda Item 152 (44th session, 
Sixth [Legal] Committee) This resolution, foUowmg three days of 
intense debate, requests that the International Law Commission address 
the possibility of establishing “an international criminal court or other 
criminal trial mechanism,** the jurisdiction of which would mdude 
illicit trans-national drug trafEcking 

18 June 1990, Floor Statement by Senator Specter. Specter describes 
a symposium hdd at his request to discuss the creation of an inter- 
national criminal court. At the 10 May 1990 symposium chaired by 
Professor M.C. Bassioum, 13 mtemational cnminal law scholars and 
government ofTiaals jomed by Congressmen Bob Kastenmeier and Jim 
Leach, expressed a consensus that “a regional international criminal 
court of limited scope and powers had the potential for making a 
s^iHcant contnbution m the area of narcotics traflidemg and should 
he further explored “ Specter indudes in the Congressional Record a 
copy of the wntten consensus drafted at the symposium. 

June 2990 The Draft Statute for an International Cnminal 
n unal prepared by Professor M.C. Bassiouni and discussed at the 
ay 10 symposium is presented to a special committee of eiqierts 
organized by the International Institute of Higher Studies m Cnmmal 
cicnccs A modd draft statute to establish an international ennuna! 
xh “p August, 1990 the Committee submits it to 

c ighih United Nations Congress on Crime Prevention and the 
IfMimem of Oflcnders. 

, Draft Report of the International Law Commission on 
42nd session in Geneva (1 May * 20 July 1990) In 
in 1 * ^ report, the Commission considers, and agrees 

establishing a permanent international 
5**’Vri ^ brought into relationship with the United Nations 

The commission notes that there arc at least three possible 
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models 1) an mtemational cnimnal court with exclusive junsdiction, 
2) concurrent junsdiction between an mtemational criminal court and 
national courts, and 3) an mtemational cnminal court having only a 
review competence Professor S. McCaffery of the U.S. and a member 
of the ILC supports the report. 

7 Avg 1990 President Cesar Oavina Trujillo of Colombia, who had 
planned to attend the Siracusa meetmg of June 1990 (but sent three 
representatives who bnefed him on it), vowed m his inaugural address 
to “explore the possibility of creatmg an international or regional 
criminal jurisdiction to fight narco-traffickmg and other related crimes 
that surpass international borders." 

4 S^i 1990 Testimony of Secretary of State Baker before the House 
Foreign Affairs Committee pomts out that “defendants of the nature 
of Saddam Hussein or for that matter Pol Pot" do not answer to any 
judicial authonty, Congressman Leach asks Secretary Baker to took 
seriously at the idea of creatmg an mtemational cnminal court. Se^ 
rotary Baker repHes that he thinks “the suggestion » a one and 
wonders “why that’s not something that had been looked at before, if 
mdeed it hasn't been ” 

to Sept 1990 Tesnmony of Under Seereta^ of State 

before House Foreign Affairs Committee. Kimmitt statra ^ . 

and Specter proposals would be “enormously 

Zinifor msta^e, that rfthe State Department wanted » go ^ 
on these proposals, it would have to come to e 
and consent fust Still. Kimmitt expresses no **“8!^* ^ 

on the mechanism and the pnndple involved »» the^ 

He adds, in fact, that he would lAe to b^g m 

and departments who are workmg "8*** “W M 

Kimmitt concludes that “the time is probably 

closely at that situation ’’ (mtemational cmninal ju . . 

of Saddam Hussem before an mtemational 

jgSept 1990 

Yatron asked John Bolton. Assirtan on Home Con- 

of International Organization ^ promoung the proposed 

current Resolution 66. vias open to discussing 

court Bolton said that the Department of State was P 

the merits of the court i. e am iii m" an amendment 

19 Oa 1990 By unanimous consimt.tte enMP^ The amendment 

*e FY 91 Foreign Operations Appropriations 


to 
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calls for the President to report to the Congress by October 1 , 1991 , 
the results of his efforts in regard to the establishment of an International 
Criminal Court to deal with cnminal acts dcGned in international 
conventions It also requires the Judicial Conference of the United 
States to report to the Congress by October 1, 1991 on the feasibdicy 
of, and the relationship to, the Federal Judiaary of an international 
cnmmal court. 

25 Oct 1990, In conference on the FY 91 Foreign Operations Appro- 
pnactons bill, House conferees recede to the Senate's position on the 
Specter amendment. The bill passes the Congress and is signed into 
taw by the President on 

5 Mid 1990 President Bush signs into Law the F^' 91 Foreign Op- 
erauons Appropriations which includes the Specter amendment. 

J990 The U.S is among the sponsors of the UN General Assembly 
declaring the nineties as the Decade of International Law 




[ 16 ] 

The Proliferation of Adjudicatory Bodies; 

Dangers and Possible Answers 

Str Robert K Jennings 

former President of the Imcmaxional Court of Justice 

I tate It that my task, this morning, on this question of proliferation of international 
inbunals, is to throw out problems rather than to offer solutions I can say at once that I have 
no Ample solutions for this problem 1 wiU try to be a little provocative from time to ume, and 
}ou must not mmd too mu^ if I say something that politicly is not quite correcu 

The Quiet Revolution in International law 

The first thing I wanted to say is to point out something which is very often not noticed 
so much today, that is the quiet revolution that has been gomg on in international law as a who^e 
tn the last couple of decades or so, and with accelerating vigor. I mean of course the way in 
which international law has recently, in the perspective of the history of international law, 
radically changed m character. What 1 am ttunking of is especially evident in the He'd of treaty 
law 


Most governments make a lot of treaties every year, and an increasing number of them 
art not the old poktical land of treaties one used to read about in history books, th^ are treaties 
th?t affect the life of every one of us daily in our ordinary occupations These axe interpreted 
and applied by municipal courts and there, I think, is a very big change, certainly in my ume 
as an international lawyer. More and more, intemauonal law is a little doubtfully intemadonal 
law as It were, the boundary between municipal law and intcmationnl law has been breaking 
down. To take an example, the great body of air law; one can sull give a lecture on the 
intemational law of the air, but if you wanted to advise an air company, for example, on wh?t 
IS happening m the real world, just to be an intemauonal lawyer would not be very much use. 
You would have to know at least some municipal law and ab^i us enforcement by muniopal 
coarts You would have to be something of a compara&vist. And you would certainly have to 
be something of a pnvate micmauonal lawyer, as well as a public international lawyer. 

So that IS the first thing I wanted to do; to put the problem in the perspective of the very* 
cois'dcmble change in the nature of mtemation^ law and the breaking down of those o'd 
bamers The idea I was taught as an undergraduate that public international law was something 
01 a special plane of its own and quite different from munidpal law and the work of mumapd 
courts, IS no longer even approximately true So it is not surpnsmg perhaps th**!, in th^t crudal 
and new coaieti, there has been a prolifcmuon of rdjudicaiing mbunals of vanos.5 kinds 

Rnsons Requiring the Establishment of New TnbunnU 

There are a number of reasons for having iro'c tribunals There is of course the regioial 
p»?!c someumes prefer a local tribunal O-e nxently established tribunal of that 
a !**e Winter Commission, establahcd under the raspiecs of the Peace Conference cn 
t Ufc!’a\ii, wtere there was the feding that srcLnty withm Dirope was a European pT>bler: 

pKh?ns unfortunate that the first big problcn that occuned before il turned out no: to be 
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European at aH, but universal The efforts were about as successful as all the other efibm - 
whether on a regional or a universal scale — in dealing with (hat problem of the fonoer 
Yugoslavia which is s&U with us 

But there is this idea, and 2 think it is reasonable, that local tnbunals sometimes can 
understand the local requuements better than more general tnbunals One may fliintr ^ 
example, of the cntzcisms that used to be levelled against the IC2 about theiliryhan case b; 
South American states, which felt that the local tradition of asylum in an embassy was not really 
properly understood by what was (hen, a predominantly European court On the other hand, it 
is also tnie that it is possible for a universal court to understand local vanauons, I think the 
chamber of the Id in the Hondums/B Salvador case coped pretty vi^ with the problem of ui 
possidetis juris, indeed, it was difficult not to understand it after all the expIanaUons we heard 
from counsel in the course of that case^ 


This regional pngudzce, however, is very capnaous. I am thinking of disputes m vddch 
I was somewhat involved, between Argentina and Chile In the most recent artninhOQ 
concerning a part of the long frontier between them — with which arbitration I bad noting to 
do, because I was a judge on the Id by then — I gathered that the parties jgreed that it was 
better to have a Latm Amencan tnbunal, because that seemed reasonable in the cncumstMCCs, 
since It was a Laun Amencan matter But in the earlier one, the Beagle Cham^ ^ it 
came to the choosmg of the court which was a sort of a compn^ between 
IntemationaJ Cburt, I remember vciy weU at a meeting in London, the rounsci ^ 

have agreed upon one basic pnnriljde that was “no Latin AmiaK^ 

UM Amencan would be;mm>m ui this very 
or ninety years dispute between Chile and Argentina- So, the i^ional idea for ^ 

fci^o^I^e You can never be qmte sure howilwiU work, eacqit^ 

It Will produce more and more tribunals I am sure of that 


Perhaps this is the place to mention 
to my nund That is the idea, that comes I 

been embodied recently in a/awn issued m Saudi Arabia, Maehdlage 

toanymbunalo^on^^^^^^ 


B wmcn applies iwanujiiwoii 

w die UMVBJsaiity pnnnple of our system of md’oae which deoffli* 

but I just wanted to mention it. I Hnd it a very distuibmg challenge ana on 

a lot of serious thought ^ 

Then there arc courts and tnbunals esBblisbed for on » 

human 15s. The European Court of a. ^ 

European basis because of the aiopean which was not 

machinery with teeth to enforce human nghte in this ^o^^ tnbund 

That IS obviously a veiy good reason for having a special, ^ 


There are many other new tnbunals of coiiro, 
the examoles because there as so many. I do not ^®?^SLiirtoftheseiflt»®*^°^ 

Stl^fcss I do not know a great deal about them But there s=cn» 
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del, :h2i is members of the tribunals should be experts in this particular subject and ii includes, 
hvSeh seems more unusual if 1 got it right, the possibility of making pohey decisions and no; 
ntmly the application of a system of law If I am nght, we haw here what could be a N-cry 
mportani new development. 

There are also the international cnminal courts, the proposed general one, (he one for 
onner Yugoslavia and the one for Rwanda; the last two, peculiar mbunals because they were 
rssbbshsd b> the Security Council under the machinery for the keqimg of the peace. Thus, they 
ue purely ad hoc and should come to an end when their purpose is accomplished. But how far 
he tribunals will assist in establishing peace in those i^ions remains to be seen There is one 
ixalem that I would like to mention, at least to me it seems to be a problem, and this would 
ipp!y also. I think, to the proposal in the International Law Commission for a permanent 
iftunal I understand that a policy dedsion was made to go ahead with (he tribunal before the 
rork on the code of law it is to apply wms accomplished. There was supposed to be a code of 
ntcmational humanitanan cnminal law and this is not forthcoming and so we will have a 
ribuaal without it. That, I think, is going to raise very considerable problems in certain cases, 
iSpecuUv in the offenses like murder which are common to the municipal law' systems. 1 
upposc ui international cnminal law, they are thinldng of murder with the added factor of a sort 
if illegiutratc policy behind it. 

Another point on these new tnbunals I would like to mention is that I think we have to 
lecaieftil — if I may put it that way, I said I might be a bit provocative — of the anopance of 
^ /ubhc imcmauonal lawyers What I mean is* Is il right that most of these tnbunals, except the 
' trade ones, seem to be jobs for public international lawyers'’ There is little sign, even in the Law 
^ of the Sea tnbunals for example, of the use of other disciplines and other kinds of experts If 
$ ! could just illustmtc it in a sort of personal way, the first time 1 appeared as a counsel in an 
* n’emanonal arbitration was in the Encuentro or Polena case between Argentina and Chile The 
mbund bad a retired professor of international law and indeed former President of tlic ICT, Lord 
VcKair as its president, but the other two members* one of them was the Secretary of the RopJ 
' Geographical Society, not a lawTcr at all, and the other one was a soldier and an engineer. That, 

I am bound to say, w'as one of the best tnbunals I ever had anything to do with 1 discovered 
, Lht hard way that it is very important not to undcresUmaie the military. The soldier aibitmtor 
had rather p!a>cd the ignorant soldier in all the preparations up to the actual hc-irmps, but when 
rddresnng the tribunal one realized that he was piodudng all the documents just at the right 
moment to the president from the pile in front of him, and the frightening thing A-as that he not 
c*h produced the ore >*00 mentioned but also had ready all the others you wrre going to 
ms'uon. As fo^ the Secretary of the Roj-al Geographical Sodety, he was able to exclude one 
Itxal arpujnent. The Argentineans were very concerned that the Chileans wrre bnrging a Jot of 
evidence of ihe allegiance and nauonality of people who lived in this rather remoic area of the 
hrits Wc — I was for Argentina — ww ooncemed about it because Chileans of course had 
a po'ie to Argentina for wo'k, and there was indeed a place on the Atlantic coas* with a 
fopulaooa of Chileans than Argentineans, so wc were naturally bothered by this evidence 
wd ^jeccd McNcir was impressed as p lawyer with the ebjccoons, no: so the gcorrap^er. He 
*** understa*'d the legal objection, but ax a geogn»n**er he wanted to know about 
* I; was a good point, ard ?!l that cvnicrcc was thus rdmjt'cd before the inbunal 
1^4; ti c-5 cf the illunrat'ons of the oie of otJ.cr difc:r!*nev. One can titrk that ;n the Jaw of 
t t sss urch, c*e o 1"^! to use more experts, «jeh 9% mvtoir.e «T*rvc>c'S ?nd hydroyrapHerj. 
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not merely as advisers but as members of the court, but that is not very popular \nth 
international lav^ers, I fear. 


The Dangers of FroUferation 


There are thus vanous good reasons for producing more tnbunals of diffenent kinds, but 
the problem really is the possible dangers that could anse ffom this proliferation 1 think the 
main pomt can be put this way: looking at it as a whole, you see that this proliferation has been 
flourishing, but without system It is simply that tnbunals have been thought of and produced 
from time to time for local or other reasons, but the result as a whole is a mess And to put it 
m better words, there is a recent article wnlten by my colleague Judge Shahabuddeen, whom 
I quote* 


The adjudicating machmery on the mtemational plane consists of a number of 
tnbunals, some instituted on a bilateral basis, others on a multilateral basis, but 
with nothing to hold them together in a coherent system They all mate deosiDns 
which can mfluence the development of international law If that influence can 
amount to law-making in the case of all of them, the absence of hierarchical 
authonty to impose order is a prescnption for conflichng precqits 


Now, that IS piobAly the mm danger of proliferation^ theftagmwtatiDhofinte^ 

law, and by ftagmentation I do not mean the very proper local ^ 

It so happens that the Strasbourg Court of j^^hts hw 

lUustraie this danger In the last few weeks, ui the case of ^^ Affimiiy 

against Turkey was brought by Cyprus before fee Euro p^ moper^ m the 

ofa Cypnot national of the 

Turkish part of Cyprus The question first ^^ hr,n«.mments team 

lunsdicaon The Convention has a idanse prowtog fe y Aiiicle36P) 

thejunsdiction oftheStrasbou^ Court and that da^ , jnachuiry was provided and 

of the Statute of the la, the optional clause So fee ^ 

governments that wish to a^ the ^^fhed S^aecept Ljunsdietioa. 

Most of them, and apparently piacticaUy ^ ^ ^ difeiently B agieed to the 

did so uncondiuonally by simply ffluig a lespoct of ‘niaiiets conane 

appUcation of the Commtion and 

mthm Article 1 of the Convention and peifoimed wtlm TO oimn^ ^ of 

the Republic of TMrkey.* a reserv^ obviously mtended to excino 
Cyprus from the jurisdiction of fee tribunal. 
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' -ess^-aBon w-as unssvoable and that therefore the French attcnpt to ]t.ri:^ict:on i^f 

SSf-S the conttarjs the Stiaabours Court decided that the 

v:%t*:iblc and tfccrefote Turlcey must be taken to ha>e ac«p»ed L*e compe.e* w of 
wthoui an> rescn*atton at aU. The passage of the Court’s decision that I want to mtn«on is 


' the fiinoamentai dffercnce in the role and puipose of the tespccm'c tribunals^ 

[that IS Strasbourg and the Hague], coupled with the existence of a psrctiw o: 

• uncopdiaonal acceptance, provided a compelling basis for distinguishing 

* Con\ention practice from that of the Inwmational Courts 

s Now, of course, one can say this is merely a question of junsdicPon. and not ot 
rabsance. but there are red lights there. It indicates the tendency of particular tnbunals to regard 
themselves as different, as separate little empires which must as far as possible be augmented 
: Of course, one can appreciate that the Sirasbou^ Court, app1>ing and inlcrpretipg the European 
: Convenuon, is in a diffcicnl position from the la applving a univerol s)>tcm of imematso^ 
V law It miEhi be acceptable to rely on the regional differences for a question of lunsdicuon; but 
i, obviously, there is a possibility that the technique might also be extended to matters c* 
, sjbsiance. Tlus could lead to a law of human rights increasingly different from the ui\i\ers.vl 
", system, which is part of general international law , and under the custody of the IC3, 1 merely 
point out the danger. I have no solution, all I can say is that I am sure this tendency will 
increase rather than decrease. \Vc ought to be thinking about it 


' Pessihlc Answers 

' Coming back to this question of the control raised by Judge Shahabuddeen, w hxt can wc 
' do about this glut of tribunals with no hierarchical pattern'^ Wc do not e\ en ha\ e a list of these 
‘ difTercm tribunals anywhere easily available, much less an analysis Well, one iKmks 
immcdaicly of the ICJ, the principal judicial organ of the United Nations, as possiWv pro\ itbng 
the head of some sort of hierarchy, a court of last resort, of appeal, review or cassation rut 
[ there are difnculties about that and the principal one is Article 34(1) of the Statute of the Court. 

! which says that only states may be parties before the Court. It means that for the contentious 
■ jurudicnon at any rate, it is not easy to think of any michinciy for tttburxl^ dealirp with other 
entities than states having recourse to the Court II may happen inciderwlly sometimes in a 
contentious case It did happen m the Gumca-Bissau east. The Court did p.^v upon an arbitral 
ftwiird which was. according to the agreement csiabhshinp the aibiiration, to hiv'c beer final 
The Court confirmed the validity of the award, but it did hear the ca<e So there is a sort of 
precedeai there The other difficuttv w ith the Intcmatioaa! Court’s attempt to control these odier 
inbunals would be that, according to Article 34 (1), it docs rot hav e contentious jun^‘cnon o\ r- 
any of the international otganizauons wh»ch exist in the internatjonal sphere. This is a no<t 
ciin:o“d,rajy position. It is extraordinary that y'ou hev’C this UN svxtem of law, a im'vcrsal 
svKsm of tntcm?tiQnal law , you hnvre a principal judicial of ? t' of the United Nations and no 
suti or f cv'cmmcnt can cite an tnicmauo’^xl crtaniraiicn before the ICJ; for example, n regard 
of TJIegcdlv ultra urrs aeuviiics Mavbe the Intcmation’l Cojrt itself is rot the p-rper 
ifstruTJT’, bjt there ought to be jotc way of gcttirc ntcraatVnal 
oi'e- c’'*r*ts, before the tribunals. 
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I had the pnvil^ in the UN Congress in New YoriCi ^ few weeks ago, to hear the vciy 
remarkable speech by Ambassador Owada dbout the tension in international relations behra 
the requirements of stability and the requirements of justice. I chink it was one of the oust 
important tMngs that has been said about international law by anybody for quite a long bme I 
cite only one paragraph just to show the problem: 


TThe single most important fact behind this change is that the world today suffers 
firom the dichotomy that has come to exist between the to-growing socio- 
economic reabty that entrepreneurs as individuals engage in activities on a global 
basis and the equally stark reabty that the competence to regulate these activities 
are still compartmentalized by nations states, within the system based on the 
Westphalian legal order. 


Article 34(1) of the Statute of the International Court is the embodiment of the 
Westphaban legal order I suppose something can be done AnoQie r ooll eggue on die Court, 
Judge Guillaume has suggested that there might be a possibihiy of reference by other tnbwab 
to the Court, cotrespondmg to Article 177 of the Rome TreaQr They might be encouraged to 
ask fee Court for advice on questions of uitemational laiy The advisoiy jimsdwtion of the 2u 
IS much more flexible, and it could accommodate a procedure of reference, Whcflier mbunaU 
would in feet refer is perhaps doubtful; but at any rate, even if feeie were the posdbih^, ik 
might serve as a beginning for some sort of order and system 


We have a piolifcraHon of acOudicatuig bodies of vanons kinds, 
that political machinery, that Ambassador Owada was callmg fijr, » , 

„ Jauonal plane In the domesuc sphere, we have tribunals 

lunsdiction. 11181 works for the simple reason that yon ato have ^ 

^wn spheiB controlled by consuttitional and nasoia of 

decisions for political or admimstrative reasons and ^ for 

statesmanship, for r^ons of ^ 


statesmansmp, lor iroon, w - urtemaMnal spSete, 

general wisdom and need to change things We do not haw tn^a^ .heSecuntv Council Jus 
excqpt to an madequate extent These is the Secuniy and, in my 

onMieen able to begin activities of that kmd lecenfly, has rda^y^^^^^ ^ 

S itispracttadly an we have got. I do think ftat ^ rf 
and more tnbunals, for more and more ac^bvity by ’"^‘^S^aaons, wi» pidili«l 
by a call for more and more thinking about foe >^^^wjedsometliingbeW 

(^ons on foe mtenanonal pl^e. 'raere a« tribunals tliiit «e 

and It seems to me that we ought to be foin^ not decisions that aie needed ai 

need, but we ought as well to be foinldng about foe other kuui ot aeuH 

a healthy international society 
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THE PIACE OF INTERNATIONAL LAW IN THE 
SETTLEMENT OF DISPUTES BY THE 
SECURITY COUNCIL 

By Rosdyn Higgins ” 


The piece of la^v in the seUlcment of disputes by the Security Council is 
ft topic which has elready occasioned debate Many lawyers contend that 
Uu plays a minimal idle in the work of die Council That organ is, they 
point out, essentially a political body It operates in a different way from a 
judicial body such as the hntemabonal Court of Justice, and hrcquently 
Ignores die law of natioDs Oscar Schachter, wnting m this JoimNAL in 
19S4, has offered another view, pointing to subtle ways in whu^ the infiu' 
cnce of law can sbll make itself felt m the work of the Sccunty Council, by 
providing a common language, by applying principles to specific cases, and 
hy determining new points of community mterest.^ The purpose of dns 
aitidc 15 to examme, m the h^t of recent years, some of the limitabons 
uithin whidi this legal endeavor takes place, and to sec whether law has 
any teal function m the setdement of dilutes 
The Security Counmi may be a pohtical body, but its r61c is defined by 
the United Nations Charter, which is a legal instrument, a treaty between 
wtions Further, Article 1 of the Charter declares a major purpose of the 
United Nations to be die resolution of disputes **10 conformity with the 
pnncupics of jushcc and intemabonal law.** What does it mean for a po* 
uacal body to act widim a legal framework, and to have to provide solu- 
oons to disputes that arc m conformity yyiQi the law? 


Uw of the law by die Security Council is nccessanly ambivalent because 
w Sccunty* Council itself is really a dual concept, it is each of die mdi- 
* u members, statmg its case, and also the sum total of the members 
m the name of the organ Thus, when we speak of law in the Sc- 
♦V- j are really speakmg of two things, law as it u in\*oVcd by 

^ dispute, and law as it is employed by the organ ilscU, 
<?•'-' decision- The members of the Sccunty Council arc, at 

r. ^ fame, both participants and dccision-makcrs And it is 
^ that each uses the law rather dtffcrcnUy 

of die Sccunty Council may themselves be m 
which die Council is called to adjudicate The 
•i sought to differentiate these two r6!cs by proriding in Article 
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27(3} that a member must abstain from voting where the Council is taking 
a decision for the pamfio settlement of a dispute to which it is a party. 
However^ this provision has been unable to stop the blurring, over the years, 
of the position of protagonists and impartial organ for two main reasons. 
First, it has become increasingly difOcult to identify 'the parlies” to a dis- 
pute In an increasingly interdependent world, states find it hard to stand 
aside from the disputes of others. Even if they ore not involved directly 
as die major protagonists m the controversy, they may well be mvolvcd in< 
directly, in the sense that they have interests at stake. Second, a member 
is enjoined to abstain from voting on a resolution for the pacific settlement 
of a dispute to which it is a party. But frequently a member of the Sc- 
cunty Council is able to deny that it is party to a ^utc, or to assert that 
the matter is a "situation” but not a "dispute " or that ihc decision in ques- 
tion falls under Chaplet VII, that is to say, action with respect to tiireats to 
die peace, broaches of the peace and acts of aggression Accordingly, the 
disqualification from votmg, which would serve to limit die dual rMo of 
members as participants and decision-makers. Is rarely used 
It bos become more and more rare for a member to make the formal 
daim of the existence of a dispute, and rarer still for abstentions fr^ vot- 
mg, for die reason enumcratod in Arhde 27(3), to take place. IndeeJ 
there have only been eight cases where the issue was debated, and demands 
made for abstenUons in votmg, and none since 1951* 
ever, a member has taken it upon Itsdf to abstain vwfhout the matter being 

Kingdom participation in votmg on 
can be explained on tho grounds that it does not itseU “ ® 
^ispuS^nd the measu^ taken fall under Chapter Vn ton ^ 
ter VI. But one may also recall that in 1968 Ethiopia did not * „ 
IL to abslam on a vote on South West Aftica in the 
thraBb her case with Liberia before the Ckiurt rested m to 
dispute with South Afriea-and, even more hlatauay, ^ ^ 

tenre it as such ^ 

» Thus no pracUco is listed in •^****JJ^ Bepertwy ^ 

ftnetlco of United Nations the nbflfty to avoid a 

notes certain developments In prr^uro indudo tho 

vole as to whedior a matter is a dispute or ^ resolutions in favor of 

of unanimous approval without vote, tho wiflidraw ^ non^articlpBttOtt in 

a TOto whOo at to same time todl caUn g tot 

of to provbion H nopetloiy ef tocllw of Wa^ E^aoe einaUn-’ ^ 

* Soconty Council Res 245 (1068). 
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In everything that we can usefully say, therefore, the difBcuIbcs 
Sow hum the duality of the Secunt) Council must be bonie in mind The 
significance of this duahty is nonetheless not to be exaggerated The cen- 
tral problem remains that members of the Security Council are not pre- 
pared to assume the pohbcal consequences of sitting m judgment on feUow 
members that arc parbes to a dispute So far as the parties to a dispute 
thcmschcs arc concerned, it is a commonplace that tlic> use mtcmabon’^l 
law os a means of furthering their pohbcal ease If law is not a fig leaf to 
co\CT disagreeable pohbcal rcahtics, it is a tactical device, a weapon in the 
armory of rhetoric But one must also be sure to see the other side of tlic 
com. The other side of com is that reference to legal pnxicsplc %\hcUicr 
that of the Charter or of general intcmabonal lau, ensures that partisan 
states will at least have to justify their \le^\5 on grounds that are accept- 
able to others International law is the common language. Further, ref- 
crenoe to law may here provide a bridge between states with dner^ cul- 
tures and ideologies * 

There can sbll arista however, eases — fortunately cxccpbonal— where, 
Uiough law provides a coxmnon language^ the reality bchmd that language 
is of total divergency One can thus on occasion have the sort of AJicc 
Throng the Loolang Class situation that one had m the Sccunty Council 
debate of the Russian mvasion of Czechoslovakia The Soviet Union 
sou^t to justify her action as a response to an invitation under the Warsaw 
Fact, and as coUccbvc self-defense under Aibcle 51 of the Cliartcr botli 
understandable arguments, even if not plausible in tlic light of facts as we 
laiow them But the use of the law as a common language completely 
breaks down when the Soviet Union roundly condemns the Sccunty Coun- 
cil's interest in Czcdioslovaloa m language which is complctcK inappli- 
cable to the posibOD of the Council, and applicable solely to the conduct of 
the Sovnet Union Tlic Soviet representative, in denying tlic nght of the 
Sccunty Council to examme tlic sihiation, turned legal language on its 
head, and admonished "all states strictly to obser\c the pnncplc' of re- 
spect for sovereignty and independence, and of the inadmissibility of ng- 
grcssion, direct or othcnvnsc " • \\'hcn the reiteration of legal prinejpV^ is 
■■o Inippropnate to the facts, the/ cease to serve as a language which men 
can bold m common 

These arc some of the problems raised by tlie use of law mvde bv (he 
parbes to a dispute. Turning now to look at llie use of 1 w by tlic Scctintv 
Council qtta organ, the Charter does, of course, envisage tint tlic ScniMy 
Council may contribute to the settlement of a dispute by calling upon T'-r 
r*rt.e$ to go before the Inlcmation! Court. Article 33 providri th-; tli'> 
Sccunty Council shall, when it deems neccs’'iry, c?II upon (he pvtitri 
stVtlt their disputes by means which inc'ude irb tralmr a: d juthclvl jcltlc- 
rnmt, and Article 36(3) stipulates (hit "legal d sputes shouM a* a 
ru e be referred by the parties to the In*cfn-‘t*oial Crurt of J " Hut, 
tl.: years Invo gone bv‘, the .‘^ccuntv Co nc3 h*** him bvs r le s m- 

:3rd OITrtzS 344Ji( 
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dined to throw* weight behind this method of setdmgdisoute ft™. 

nrt always so ^ original resolution adopted by the cISiTab^T 
IM7, m the Indonesian case, for example, called upon the parties ^ttfe 

Peaceful^ineans-^TaeS 

^ges of the Kashmm dispute the Secnnly Council meommended aAita- 
^ o«sf was recommendation acted upon Only m the 

Corfu C/imael case to the Security Council made a tonal recuMnenda- 
tion tot to matter should be settled by to Ihtemational Court And it is 
true tot in recent years even individual members of to Seonnty Council, 
let atone to Secunty Council ftta oigan, have been Increasai^y iductant 
to suggest reference to to Court Ibe Comimmist nations have always «- 
iused to use the Court, * the newer nations have been convinced, smoe the 
South West Afnca Judgment o{ IS®?, that Ac Court cannot help u the 
solution of their problems, and the Western nabons find it napdibc to mge 
reference to the Court 


The Secunt/ Council, therefore, finds itself unable to reconunend the 
refierence of legal ejects of dilutes to die Court, &nd thus it &ces these 
legal issues its^* 1^ maktog its decisions, it is comparatively rare fur die 
Secunty Council to be asked to pass on the correctness of legal proposlboos 
as such* More usually, it is presented by the parties to the digmte 
justificabons of action they ^ve taken based on two impeccably oozxect 
legal propositions. It is for die Securify Council to decide whi^ of die 
legal proposidons happened to accord with the facts of die case* (Ihis, of 
course, IS not unique to the Council Courts find themselves in Ae same 
position ) Thus State A will daun that State B has used force illegally and 
aggressi^y, and State B will reply that it has acted in sdbdefmise The 
Council 25 not called upon to choose between these two legal proposibons^ 
they are two sides of same com, * rather it is asked to decide which ap- 
pluu to the &cts before it 

Very occasionally, however, the Council is called upon to pronounce upon 
the v^dity of a legal proposition as such, lafher than its apphcabihty to 
the particidar case. Thus m 19S1 the Secunty Gounod was foced with two 
countervailing claims as between Bgypt and Isiael Egypt had dosed ^ 
Suez Canal to Israeli ships, and to ships gomg to or fpwn Israel To the 
diarge that the Constantinople Convention of 1888 provides that the 

be open to aB nations save diose with whom die i^anan state nugat 
find itsdf at war, Egypt replied that die iocs at war with Israel and was 


tJWa, 2od Year, irSid Meetmg, p. I70b The LmggadM 
tvovided diat any duQputo as to its ienns dioidd he setfied by aiwratwo iff , 
other earty xecommendattcHU for aibitaabon, see Goodiidi and Sfa^^i^ihe 
turns end the Muntonaiico of Intenabond Peace and Seenrtty 3a&-320 
aEccept in die case of the Cuban complaint about the 
Cuba, badted by flie Soviet Unton, ad«d the Secunty Oo^ to t^»t w 

f«»» So Court Soouttor CmueU. ITth Y«r, OBM Itear*. 9MnMW 

» fully ehborated ugunent flat oil logoi nonm ow In 
no 'Somo Boa? TWboI CoBcwts obout 
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entitled to exercise nghts of \isit and search m the Canal Yet there had 
been no armed hostihtics between the countries smee I9>19 The question 
now* arose as to whether one country which has signed an armistice with 
another can claim nonetheless to exercise rights of belhgercnc)* The Se^ 
cunt} Council had to examine the tradibonal rules concemmg armistices, 
which certauil)' indicated that ri^ts of bdhgercncy can continue until a 
final peace, had to evaluate this m the light of the postwar tendenev for 
long-term and indcfimte armistices to replace the traditional treat> of peace, 
and had to scrutinize the particular aixnistice regime referred to, in this ease 
the 1919 Aimisbice agreed under the auspices of the Secunt>' Council itself 
The Sccunty Couned found, in a direct confronlabon of ihe legal issues, 
that no claim of belhgetency was permitted under an armistice which en- 
visaged only progress to peace and expressly prohibited a return to hostih- 
lics and which, moreover, was arrived at as the result of a decision by the 
Sccunty Council itself under Article 40 of the Charter 
How aulhontetive is this dcosioa of the Secunty CounaP On the one 
hind, the Secunty Council has no authority to tnakc binding mtcrprctations 
of the legal positions of states wdtibout their consent On the otlicr hand, 
the resolution which incorporated the mtCTprctabon was of itself a binding 
resolution to which Arbde 25 applied This pomt is emphasized b\ Pro- 
fessor Haldcrman.** He refers to a New Zealand demand that Eg>pt 
c^Txy out the Secunty Council resolution of September J, 1951, on passage 
through the Canal, and notes that the Egyptian Delegation asked "^Miat 
axe these obkgations? What arbde of the Charter has Egvpt contra- 
vened?^ Professor llaldcrman continues' 


nnsw’er mwt be none . . Any suggeshoa that the 
^(cd Nations might develop a role under which majonties could 
apply sudi decisions to other slates wdulc tlie states composing tlie ma- 
jonty, at (he same time, denied the nght of the United Nabons to pp- 
plv wich measure against themselves, would seem to run counter to 
m proposibons such as that any rule of law must be reaprocal 

Si apphed equally and dispassionately to 

on fhn ^ general basis of acceptance 

to members of the community m which it is supposed 

deaymg, per sc, majority decisions It a 
inr lan»tai 20 ^ which prevent ma)ont> decisions from dcgcncrat- 

f P a ^*'T**''* majontv.'' Moreover, sudi dccis'ons of the Sc- 


int-br-rt, ^ vJ" j A •‘uuionrea to act on bcnalt o‘ Uic gori.ral 
e rd t c? tf * V V Courcil members, when jo acting, den.* 


. e****'' wiAiuiisH-u uuaer ^vrucic iU \ oulti 

*r\ compirable c*rcum*^tancc5 in wb>ch Che^ nv.glit £nd 

w V* f ticV. T1 f Ur.*<rd StUs-j a-d (V* g’Je c' C7-<5 
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selves Ag^, to state that a ride of tow must be reciprocal does not m«m 

ftat M existing nonn IS to be denied because m a patticohr case one uaitv 

to a dispute Aoosos not to heed it And the propel ihat lawS 
hwe a gMerol basis of acceptance on the part of those members of S 
^mumty in which it is supposed to apply is relevant maady to tfe ^ 
to of regional customagr tow. It cannot be taken to mean that no legal 
obligations exist unless all the parties in a geographical rogion a« m aar^ 
ment. In My event, all of these points go considerably beyond^at 
^enwa to be ongtoal issue under discussion, namely, tlic aulhonty of 
me Secimty CounciJ to pronounce upon the vabdity of legal nonns while 
possing binding demsxons under Article 25 of the Charter. A way oat of 
the difemnia may perhaps be found by recognizing that the Secunty Cbun- 
caJ may make authoritative and binding inteipretabons of MemW legal 
obligations under the Charter, even if not of such legal oligalions os ate 
not covered by the Charter Is the n^t of passage fhrou^ the Suez f > w pi 
an obligation covered by the Charter? As such it is not ButtheSecun^ 
Council is the or^n responsible for the maintenance of peace 

and secunty and vras responsible for the carrying out of die Azmistice es> 
tablisbed under Article 40. And Artible 2(4) may also be a relevant ui' 
junchon. ISven more diSicult is the case wh^ a dispute docs not greatly 
threaten mternational peaces where the Secunty Council has not been pre- 
viously involved and where the legal issues are not easily brou^t within 
the scope of the Charter. The Secun^ Council membeishqi was generally 
agreed, in the debates on the ISidim^ quesbon, that the kidnaping ol 
Eichmaim by Isiaels agents was an offense against Argentina's sovereignty 
which ment^ cepaiabon by Israel So it was poss^ to avoid addng, 
m dear terms, whetiber the Secunty Council's decision to this effect was m 
fact legally authontabve 

Tliere now also arise situabons which foil somewhat between the two 
categones of (a) deciding which of two correedy stated legal pnnaples 
apply to the parhcular mrcumstances, (b) whethei a legal proposition n or 
15 not correct This is the case when, in its attempts to resolve a dispute, 

sonl^ 


quesbons. The application of legal rules to paibcufor drcumstances fonns 
part of United Nations pracboe and, over a period of time, becomes p^ of 
the stream of audiontobvc decisions which are looked to as a source of law 
Moreover, as Schadhter has observed 

Considerabons of equity and equal treatment tend 
appheabon in "equivalent situabons, m^ver, the - 

peUed its adoption in the one case are Idily to have some influence 
odier cases.^* 

This being so^, and given the nervousness of governments about creabng 

M But it was not agreed as to what eonsaiuted *iij®®optiate 
States thought on apology was suffldentp whfla 5^^, OB- 

maimaidfoepimfcbmentoftholmdiscon^ 
cial Bocords, Meetings, and SeeurBy Cknmcfl Bes 138 (iBBUje 

s* Schachter, he eU 964 
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precedents, it behooves Security CouncU members to pa> the greatest atten- 
tion to the legal implications of this class of resolutions It is dear, how- 
e.cr, tliat the pressure of events sometimes prevents this from being dore. 
The result cph be the assertion of legal principle based upon msuIHcient 
scrutin} or confused understanding To take first an example of inade- 
quate scrutm> 

After the June war of 1967 the General Assembly adopted a resolution” 
v^bch called upon Israel not to alter the status of Jerusalem The assump- 
tion has groum out of that resolution— ttie terms of which have been subse- 
quently confirmed ” by the Sccunt)- Council— that Jordan has a l^al title 
in Old Jerusalem whi^ is preferable to dial of Israd^s Jordan holds Old 
Jerusalem by virtue of her military action against Israel m 194S It fa per- 
haps arguable that she has now obtained a title tlirough occupation, nol- 
\nthstandmg the clauses m the Jardan-Isracl Anmstiec vvhidi stress that 
the Armistice itself confers no Icgd btlc to temtory demarcated h\ iL But 
tlicrc was no discussion at all within the Security Council of this point, or 
of the question whether, if Jordan uus m occupation of Old Jerusalem bat 
without title to It, It could be legally dispossessed by a country daiming to 
have responded in self-defense to an attack by Jordan These arc very 
djS)cuU and very complex quesbons It fa not my purpose here to provide 
answers to them,” but rather to point out that rcsolubons which by tmpli- 
caltOn take a stand on those quesbons have been passed without proper 
oonsidcrabon of the legal issues involved ” 

To turn now* to resolutions affcctmg legal rights and duties which mT> be 
bised on mfaundcrstandmg again, the June war affords an example. And 
even those nabons which most pndc themselves on respect for, and know- 
edge of, international law*, can be part}’ to this At the heart of Uic Arab- 
Isracl problem there is an intractable poUbcal and strategic problem A\'hieh 
s^ouId come first m time, Israeli withdrawal from the Arab tcmtoncs which 
she holds, or Eg^pban recognibon of Israel and fonnnl acknmv lodgment of 
pcice^ But what is particularly disturbing to the lawyer is the wav in 
V hich the notion of temtonal acquisition has become debberatcly bhinred 
With that of mililaiy occupabon Ncarlv all of the arguments advinted 
hive spolcD of the piohibibon in Arbde as requiring Israeli VMtli- 
dpiVil from the occupied tcmtoncs Arbde i{4) miVcs it dc.ir, by im- 
p dbon at least, that an aggressor should not be allowed to rcbibi the 

A*«*ablv Re* 2253 {ES-V) 

‘•Seeun»> Cor-c-l Re* 252 ( 1055 ) 
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fruits of Iu5 aggression But this artidie provides no clear gindatirip on the 
problem of a state which has responded to a threat of aniuhilabon, and in 
50 doing has taken the fight mto the enem/s temtory Now it may well 
be, as Professor B Y Jennings has suggested,” that there are compelbng 
pc^cy reasons why, even in these circumstances, the victorious state should 
not be permitted permanently to retam these temtones, but we cannot 
pretend that it is Article 2 of the Charter which answers this problem 
More important has been the general failure m debate, and m the text of 
Secunty Council resolutions, to distinguish between daimmg title to tem- 
tory and legitimate military occupation of it A sharp distmchon must be 
drawn between the situation m Jerusalem and the situation m the rest of 
the temtones whidi are presently occupied, for m the latter there is no 
Maim to annexation or tide ” And there is nothing m either the Charter or 
general mtemalional law which leads one to suppose that military occupa- 
tion, pending a peace treaty, is illegal. The Allies, it will be recalled, did 
not tide to Berlin in 1945, but neither did they withdraw immediately 
they had entered it The law of mihtary occupation, with its comphcated 
\veb of n^ts and dubes, lemams enfnely relevant, and until such time as 
the Arab nabons agree to negotiate a peace treaty, Israel is m legal terms 
entitled to remam in the temtones she now holds 


U 

This leads us on to a second quesbon. We have noted that the polib^ 
discrebon of the Secunty Council is mrcumscnbed by law^die law toe 
Charter as a whole, and the mjunCbon m Ai^e 1(1) that 
setded "m confonmly with . intemabonal law. But not 
Council enjoined to decide -m conformity wth foe pnnci^es m^ 

tmnallaw-butalso-foepimciplesofjushce- 

^^mpabbihty of law and jusbce. This is a problem wh^ » 
lawyers thri to others those 
la^^^^y as fixed rules to be applied to situa^ns, 

only, a deosxon-makmg process It has, it is aigueu, a mauy 

The Acaiusibon of Temtoiy Sa-«7. United 
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While this has the advantage o? avoiding ’"the tendency o£ unicstnclcd ‘rule 
sVcpUcistn’ to dissolve die obfechw quality of legal obligations*^ it Ica\ cs 
open the possibility that law, while making minor concessions to pacif) dis- 
contented groups in society, m the mam contmues to sustnm the pTc\ading 
order, indudmg existing injustices ** 

If, arguendo, discrepancies con exist bcti\cen law and jtisboc, and beat- 
mg in mmd the mjunction of Aibdc 1(1} of the Charter, is the Socunt)* 
Council thus given a discrcbon to ‘bend** the rules of mtcmational laiv 
when justice seems to require it in the setdement of disputes? No less an 
authonty than Kclscn has suggested dns he contends** that the lenns of 
a settlement recommended by the Security Council under Article 37(2) or 
Article 3S of die Charter need not be in conformi^ with international law 
Article 37(2), it will be recalled, authorizes the Security Council to recom- 
mend such terms of sctdcmcnl as it may consider appropnatc Takmg 
both this and the reference to “justice" m Arbdc 1 into account, Kclscn 
condudes that the Security Council is authorized to recommend a setde- 
xnent which nu^t mxolvc an infnngcmcnt upon the n^ts which one or 
another party has under existing mtcmational law, if the Security* Council 
considers such a settlement as “just" or as “appropnatc" 1 myself would 
venture to differ from tins view I do not believe Uiat die term "appm- 
pmlc" in Article 37(2) was inserted in contradistinction to “fntemation'il 
lavr m Aitidc 1 Bather, it was intended by the term to provide broad 
discrcbon the framework of die pnnciplcs of international law* So 
far as “justice" is concerned, there is no evidence in the iracaux pT^paratoircs 
that the framers of the Charter saw any great disbncbon between law* and 
jusbee* the tc^ were used almost synonymously, even if somewhat rc- 
dunclanUy, and our own vnew’s that jusbcc and law may not always run cn- 
wclj in harness should not lead us to give great wdglil to this supposed 
oeuberalc dichotomy m the Charter context 


TI^ IS not, of course, to dispose of die matter. Docs die requirement to 
•Cl e in Pcwrdanec with the pnnciplcs of international law unreasonablv 
• mper the Sewnb* Council in the sctdcmcnl of d^putes^ Would it be 
oVllo accordance with "the principles of iustict" 

a laudabtc goal, would seem to be 
as a >*ardst,ck tl^n the principles of general 
ft.'*.,. from tune to tune argued that all 
--- Counal IS unhelpful It is an argument 
b- Sovcmmcnis when they know dicir legal ense to 

mtdvcnbon in Sur*? d.e Brnic 
t'-'ihA Council diat he thoujiit it v.m “not pn- 

p. .. .0 thirV aoout the legal aspects of the ease And wh^n 
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Egypt was m 1947 lugmg tibat British tioops should withdraw isom the 
Suez Canal Zon^ notwithstanding a treaty with Bntain whic^ authcmed 
their presence) the Egyptian r^resentative stated’ 

1 have refrained from relying on juridical considerations I have done 
so because I hebeve the Se^ty Council is not hnuted to setdement 
of the legal aspect of a dispute hrcni^t before it The Council is not 
called upon to adjudicate on the le^ n^ts of the parties. Its mis- 
sion-->I shall say its higher mi 5 sionr->is to preserve peace and secunty. 
to see that conoibons prevail in whidi peaceful and fiiendly relations 
may ohtam among nahons.** 

Again, in discussion of the Corfu Channel case before fbe Secunty Couoail, 
the Brazilian representative stated* 


In the exammahon of dilutes and situations, the Council is not re- 
stricted, as a Court or fiibunal would be, to die considerabon or 
ptoofe, foots, circumstances and laws Our function is pdmcai, not 
umdltal Our consideration of a dispute or situation diouid limit it- 
self to diat part of file one or the ofiiear whith may endanger me main- 
tenance of mtemaboDal peace and secnnty “ 


The claim that the Council is not restricted to the consideration of 3w is 

But one notioMlhat It can dso go beyond “farts ^ 

cumstances* The unphcahou-a eonous ^ 

ate concerned with “facts” and "ciroiiinslaDCes" whde, n>)^^yj^ 

oal bodies may move beyond them. Occasioniffly. emptois on fae 

activity of the Security Gounod is used to avoid s^^e 

Thus when m 1947 lie Secunty Council was 

twn of die hoshltbes between Indonesia and The 

^ iSoHie agenda, China suggest^ T think it 

Lk too much about legahues . . If we pay 

ties, we shall become mvolved Emphasis on 

^ferious and undesirable pohbca) consequences. « Om must 

SeStextwasprocfdural 

Charter law in a procedural quesbon, vdiere fiiere does not 

lahonalizabon of pt^di^ a >sl- Council m its 

Some, therefore, feel that the 1^ hampers ^ ^ 

search for peace But there are the Secimly 

IS not necessarily the most d^ble . ^tioBs, far ex- 

MSeounly Coimol, tod Vew. 0®**^ P . 
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« Pot a iscussicm of fiw bsues yihete ^ pajlt ]ia$ uffttten Tjw 

10 A J. Comp lAwSSPI (W61) 


fnicmattonal Dispute Scftlcnwnt 


4SQ 


1970] SCTnXMEKT OF DXSPUIES BY TSE SECUBITY COUNCIL 11 


the use of force are inequitable m &at the United Nations has failed to 
prmide a satisfactory and concurrent means of political change True, 
Article 14 refers to the peaceful adjustment of situabons deemed hkcl) to 
impair the general welfare or friendly relations among nations^ mdudmg 
situations resulting from a violation of the provisions of the Charter. But 
this is an authonty limited to the General Assembly, and one which it has 
not very succcssfuDy harnessed Thus U could come about tliat tlic Indian 
cnby into Goa m 1963, which many Western nations viewed as a dearly 
illegal use of force beyond one's own boundanes, was not condemned by 
the Security Council, for many nations fcU that it was inequitable that the 
Umicd Nations had been able to devise no means of getting Portugal to 
negohalc with India, in an era of decolonization, over die Portuguese en- 
clave on the Indian subcontinent 

Sudi IS the psydiologtcal need for legal justification, that the upshot is 
frequently not an ov‘crt rejection of the Icgd norm in question, but rather 
an implicit revision of it Kesolutions on colonial questions fmqucntly in- 
clude clauses which seek, in effect, to relax the stnt^y limited Charter au- 
thorization of force Similar attempts have been made in llic course of llic 
vvod of the Special Committee on Fnnaplcs of International Law concem- 
mg Friendly Relations and Co-operation among States =■ Thus m the case 
of Rhodesia, and indeed Southern Africa as a whole, the Afro-Asiin Mem- 
bers of the Umted Nabons have seen the traditional rules of non-uitcrvcn- 
bon working to thdr disadvantage, and the last tw'O rcsolubons on Rlio- 
dcsia,” whi<i have received the affirmative v ote of all die Permanent Mem- 
bers, contam clauses by which the Council "urges all States Memberv of 
the United Nations to tender moral and material assistance to die people 
of Southern Rhodesia in their struggle to achicv*c theur freedom and indc- 
iv^ndcocc Attempts arc thus made to revise the common understanding 
on the use of force to permit not only die cxisbng right of revolution, but 
IPC right and indeed the duly of third parbes to aid such revolubons 


- equally diose who believe that the Sccunty Council views 

jiubct as synonvmous with the sfoftts quo ente, but that the s*a1us quo 
rtetus juris, even under established fntcmabonal 
1ft ' , 'irgument was heavily relied on by Israel in 1936, when vho 

i ^Stit to .mpo<e condibons upon her withdrawal from Egi^ptian ttmtory. 

- me caicd that to go back to the position pnor to the iav-is»oa of Suw, 

most slates, would be to revert to an illcgi! 
f 0- Aqaba to I<rach shippmg, ard an 

mcursions across Icr berdire Was it the duty of the 
‘ *! % t ' Gcacril Assemb!/, b«t die >^a»nc pn*'cip!c 

V ^ Cornell) to rcdrc's the lost ii!igal*> w:di *’b:ch ;! 

- - -c* lrr?els invar.or of EnTt— or to restore die o.<r-aiI rtiTfu? 
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scttlcznenL But this 15 unusual Chapter VI on the Fac^c Settlement of 
Disputes does, perhaps, place an emphasis on soluhons reached by the 
patties themselves Axtide 33 provides that the Council sliall call upon 
parties to a di^te, the contmuabon of which is likely to endanger peace, 
to seek a solubon by negobabon, enquiry, mediabon, conciliation, arbitia- 
tion, judicial settlement, or other means of fhesr own dioicc Howc\cr, by 
the terms of Arbde 36(1), the Sccunty Council may *'at any stage of a dis- 
pute of the nature referred to in Axbcle 33" (t c , tiie contmuabon of wlucli 
15 hkcly to endanger peace) ''recommend appropriate procedures or methods 
of adjustment", and in Aibde 37 it is provided that, if the parhes fail to 
settle a dispute throu^ any of the means listed m Article 33, the Security 
Council may recommend appropriate procedures or methods of adjustment 
(tc , employ Arbcle 36) or^-and here we move away from procedure and 
on to substance — ^recommend sudi terms of settlement as it ma> consider 
appropriate Understandably, and \'ery probably also conectly, the Coun- 
al has usually felt that tiiere is little to be gained from doing this, as any 
recommended settlement has to be one which both parbes can agxec upon 
between themselves Only in the exccphonal circumstances of an Indo- 
nesian-Dutch*type situabon, where one party is under parbcular pressure 
because it has lost the support of all its major aUies, can an imposed settle- 
ment work. Article 39 of the Charter leads m thic same dircebon- here, 
once the Sccunty Council has dclenotiined Ihere is a threat to the peace, a 
breach of the peace, or an act of aggression, it can decide, before embark- 
ing upon enforcement action, to “make recommendations " Tlic same con- 
sidcrabons obtaui 


V 


hiuch of the Sccunty CoimoTs "third-party^ rdle, as we ha%*c seen, is to 
try to urge the parbes themselves to reach agreement. The Sccunty Coun- 
cu has frequently sought to bndge the gulf between gettmg tlic parbes to 
agree between themselves, and makmg its own rccommcndabons, by ap- 
pomlmg a Special Bcprcscntabvc of the Sccun^ Council Tims the scries 
0 pc^al licprcscntabvcs m Kashmir souglit to find common ground bc- 
cen India and Pakistan, and the Sccunty Council would approve their 
as m the present Aiab-Isracl situation, Uic Council 
S-vJTT w ^ broad list of political and legal propositions and appoint r 

parties how these arc to be 

Konelhdcts, the question must be asked Is third-party settlement in 
and reference to law m particular, really possible or desirable^ 
o*i\c„^onal wis^oni m the Western w-orld urges the desirability of more 
1 1 p-iriy rettlsrcnt^ in parbcular by the Inlcmabonil Court of Jurticr' '* 
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Coimcil sball have the authonty to iccoznmend, in confonnity with inter- 
national law, settlements to disputes In fact, the *'durd-part^ clement in 
Security Council practice is much exaggerated Frequency resolubons arc 
drafted only after oonsulting the parties to the dispute to sec what common 
ground may be discovered between them Thus the November, 19$S, reso- 
lution on the Middle East, adopted unanimously, represented wee^ of w ofk 
by Lord Caradon, the Bntish representative, to discover what principles the 
tv,o sides could in feet agree upon as a starting point to setdement of the 
dispute. The possibility of a veto has the advantageous side effect that 
sudt sustamed diplomatic e&irts are now made well m ad\ance of the vole. 

Where solutions to disputes between the parties are agreed betivccn 
them, diere is every bkehhood that they will be, as the Charter requires, 
“in conformity witib the pnndples of . • , intemabonal law.** Exceptions 
to this must be rar^ though one dunks of the case of Cj'prus before inde- 
pendence, where the Security Council was faced with a dispute between 
Greece and Turkey,** Cyprus now argues that the arrangements made, to 
which she herself was a party, are contrary to general intemabonal law. 
Under Che terms of the Zunch and I^ndon Agreements, a draft conrtilution 
With certam entrenched clauses was devised for Cyprus, the aun being to 
provide safeguards for the Turkish Cypnot minonty on the island. The 
Agreements also provided Chat; should these consbtuhonal provisions be al- 
tered, co-sigoatoncs — Greece, Turkey and the United l^gdom— would 
ha\'e the right to intervene to restore the status quo ante The go\'enuncnt 
of Anhbisbop Makanos has apparcnd> found the onginal consUtubon un- 
woricable, and declares that, notwithstanding it w'as itself a signatory, tlic 
Agreement was illegal because it is contrary to jus cogenst the pcrcxnptoiy* 
norms of mtemabonal law, to arrange for states to intervene upon the tern- 
tot> of others 


VI 


furth^ quesbon now presents itself. Is the "pohbcal** element so para- 
mount in disputes which come before tlie Security Council as to render im- 
pou ic ihird-party settlement under the law*? There arc, I think, two 
points to be made The first is that it is n fallacj* to assume — thougli il is 
^mmonly done— that '‘certain lands of disputes are obviously inherently 
c i ® mask of Cam which alienates them for- 

•nft' * 1 ^™ scope of legal reasoning While many laiivj'ers agree tliat 
V uaca quesbons should not receive legal" answers, il is noticeable that 
wrt * politiail quesbon another secs as a legal one, TIic im- 

^‘^*slent, objccbvc practical application should male one 
tlic^.** The second point is that m any event, there is of 
s'*ostaotial ddferenoe bctw'ccn the use, tlie cmplovincnt. of 
cn' irw by the Scatnty Council, on Uic one hand, and by a ptirtly 
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judicial body sudhi as &e InteiuabODal Court of Justice on fhe other. Ibe 
International Court is enjoined to settle disputes by dtsoovenng die better 
legal position of die parties before it; drawing upon tbe accepted sources of 
inteniabonal law Ibe Security Council is to settle disputes by encourag- 
ing the parties to agree between dieznsdves, or by recommending solutions 
itself. It has a wide political discretion, and all diat is required of it is 
that its solutions should be "in conformity widi the ponnciples of inter- 
national law It can even recommend adjustments, if these are compatible 
witb international law This political operation toithm the law, rather Aan 
decision according to the law, which is the OourlTs func^on, allows die 
Council to address itself to problems with a veiy considerable numbcor of 
facets, which it is better equipped to do than a purely judicial body** But 
if there are twenty possible solubons or fifty, a pchti^ body may be better 
equipped to pro^e the answer within a broad htameworlc of legally ac- 


ceptable solutions ** 

Accepting diat the Court and the Secnnly Council have different rftles to 
play in the settlement of disputes, and acc^bng further that law, fboii^ 
wed difeendy, is an element m fhe solutions offered by the Secunty Couur 
cil, to what extent is &e rdle of the Secunty Council adjudicative? It is for 
the Council to make political decisions which are in accordance wito inter- 
national law, not to find legal answers Disputes come before the Secunty 
Council either because Aeir oontmuabon would be likely to ®dan^ in- 
..m.hcina1 peace (Chapter VI) or because they are wusing » “ 

breach of, the peace There is nothing ui the U N CJhato which leq^ 

states to assert non-compliance with the Chatter or 

boS law as a basis for Secunty Council competence ^ 

of t^ great popular debating pomts on the handfang^^airf^^^ 

bon hr^ United Nabons. Why. it has been asserted, diould fte Sfr 
cunty Luned act in respect of Bhodesia when. heu« “ “ 

of no Charter ohligalioiis. nor is it in teeach ’ 

lehelhon against tiie Crown not offendmg flie law rf natrons 

situation, namely, a threat to fte peac^ ^^tence of such a threat" 

cd. and the Couned alone, to deleiimM the 

Aether one agrees with its judgment is both another pomt an 


the point vrhether issu« iijilable 

•I liandc has suggested to an ,y_ .^uld bo Mil' disposibvo of 

for adjudication is to see wheflier a legd aii swg^^_ h, a conWvms)', 4^; 
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But e\eD thou^ states do not have to assert non-compliance ^vith the 
Charter or mtcmational law as a basis for Secunty Council competence, 
they frequently choose to do so, advancing this as a substaiiti>e charge 
The reason is not hard to find the b^avior of a state is not easily c^aU 
Icnged on grounds of '^pohey”, it is dearly preferable, if one wishes to gam 
the support of those not directly involved, to show it as a departure 
legal obhgations ** States look to the Secunty Council to vindicate those 
of their actions which they regard as based on good legal grounds By and 
large, however, the Secunty Council has dechned the idle of adjudicator. 
Oscar Schachtcr has claimed that the Secunty Council was never intended 
to act in a "quasi-judiaaT idle He is here usmg die tenn *'quasi-]udiciar 
to mean *‘adjudicative'* because he is certainly among those who believe 
that the pohtical actions of the Secunty Coun(^ contam some law-crcating 
dements And it is because he uses the term in this way that his view 
appears to stand in sudi marked contrast with that of Kelson, who has an 
entire section of his book on The Law of the Uruied Naitons entitled The 
Quasi-Judicia! Settlement of Disputes by the Secunty CouncU.** The Se- 
cunty Coimcii's function, then, is not to act as watchdog to adjudicate on 
breaches of the Charter or mtemational law by Members These arc rele- 
vant to It only insofar as they may be the causes of a threat to mtemational 


peace The Council has tended to adopt resolutions or decisions aimed at 
bnngmg about a settlement while avoiding any determination of guilt It 
apparently feds, m the great majonty of cases, that a settlement is more 
IJcdy to ensue if one particular party is not branded as having acted 
•illegally,’’ as being the •wrongdoer'* That there is some strength m Uus 
Mcw 15 undeniable, but <^cs may also note that it is most hkel> to be ad- 
j^ced by countnes who do not themselves, for pohtical reasons, wish to 
be pul m the position of condemning another nation Thus Indii refused 
to \otc for the Sccunfy Council resolution condemning the Soviet Union 
for Its intcnenhon in Czechoslovakia, dedarmg that the function of the 
Security Council was to adneve a withdrawal of Sm'ict troops, and tint 
therefore the judgment of lUegahty and condemnation should be removed “ 
This is, if >ou like, a movement away from the attempted settlement of dis- 
putes by adjud»cation towards the attempted settlement of disputes by a 
v^aimng process Tlie tcdmigue is doser to that of labor bvrgainlrii, 
a jpgjij framework, than to judicial adjudication This raises acute 
r^b ems for the stale which believes its actions to be legally impeccable 
J secs Itself subjected to illegal acts by its adversely, and, when seeking a 
e-e.'>r dcnurcivtion by the Secunty Council, finds that it can vchicvc at most 
a rtio ution admonishmg botii parties to desist from all illegal acts Tlia^, 
ciauns against its Arab neighbors, the rt solutions vnra 
Israel ard the Arabs to heed their legal obligations. Indn and P.‘ Victim 
'addressees b> the Coancil. though cadi wojld vi'h il.c Se- 
- » Ccs tjcd to condemn tlic other The Secur.ty Courcil m »v rght 
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in ite ju^OTt tiiat a setflement wouH not be bron^t nearer bv aHiibi.t 

practice does present grave AtBmW 
to the states concerned Iben govenanents have to exp^ to 
o^on why It contoes to be useful to go to the Secun^neil,^ to 
heed it. vjhen itot body is unwdling publicly to suHiort what they perceive 
as a leg^Iy vahd ease And once domeshe opinion moves against refer- 
ence to the United Nations, as it seems to be doing m Israel, then a long- 
tenn Fetaement becomes that much harder to achieve This seems an m- 
wcapable dilemma Further, when deciding to avoid attnbntions of gml^ 
the Secunt/ CTouncd has tahen into considesrabon the fact that caihasin a 
legal terms, of a particular country may m fact mobihze pubhc opanon in 
that country, if there js a free press, against die actions of its govenunent, 
and thus contnbute to a rapid setflement of die dispute ITie resolutions 
wiH also have some impact upon the officials in the country ww i fyni f^i 
Certainly the U N resolutions concerning Bntam s legal positron at die lime 
of 195^ acted m dus way So it is a very ffiie point in judgment; m 
any particular cas^ as to whether it is useful for the Council to adopt an 
ad}udicative rdle or one of compromise bargaining Is the Soviet Union to 
be exempt from legal cnbcism because, having so free press, her pubhc 
opinion cannot be reached? It is diffi^t to kiow; when debating this 
question of adjudication by the Secunty Council, Whether the chnhro or 
&e egg comes first Oscar Sdiachter has asked m these pages** vhe&er 
It IS only in those cases which are zegaided as the most mtxactable that die 
Secunty Council permits itself the luxury of attnbutmg legal guilt?— tiie 
repeated condemnation of Bhodesia for U0I, South Ahica for apardteid, 
and Portugal for its colonial pohcy come to mind Or is it the offier way 
round Has the assigamg of legal guilt to those countries m fact stiSraed 
their resistance to accepting any proposed settlement? When makmg de^ 
cisions the Secunty Council is normally very anxious not to damage its own 
autbonty, and it usually feels that its calls, for example^ for a cease-fire in 
die Middle Fast or the Indian suboontment wiIZ be more easily achieved if 
guilt IS not attnbuted. But it has been suggested that it appears to rega*^ 
certam cases as so difflcsolt---Sovifli Africa, Bottugal — that it is vnDmg to 
demand, as a legal requirement, a pattern of b^vior by the addressed 
state whuih it knows will not be forthcoming 

The Secunty Council thus labors under a mynad of difficulties when 
seeking to setde disputes m accordance wifh international law To say 
that the Council, being a political body, ignores mtemabonal lavr, is at <mw 
an exaggeration and immstructive Cleadiy, its use of die law “ 

f^t from that of die International Court It is constantly faced with the 
choice of arranging compromises or acbng m a quastadjuihcative mai^, 
and the arguments m favor eiflier course may be very findy 
It would be comforting to think diat they have been folly thought throogft 
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Legalized Dispute Resolution: 
Interstate and Transnational 
Robert 0 Keohane, Andrew Moiavcsik, 
and Anne-Marie Slaughter 


Inlcmaiional courts and tnbunals arc flounshmg Depending on how these bodies arc 
defined, they now number between seventeen and forty * In recent years hd\c 
inmessed the prolifcranon of new bodies and a strengthening of those that already 
cost “When future international legal scholars look back at the end of the twen- 
tieth century *’ one analyst has wniten, "they probably will refer to the enormous 
wpinsion of the international judiciary as the single most important development of 
die posi>Cold War age 

These courts and tnbunals represent a key dimension of legalization Instead of 
resolving disputes through institutionalized bargaining, states choose to delegate the 
Lisl to third-party tnbunals charged with applying general legal pnnciplcs Not all of 
thc<c tnbunals arc created alike, however In particular, we distinguish between two 
licit ijpw of micmational dispute rcsoluuon interstate and transnational Our ten- 
aal aTgumeni is that the formal legal differences between interstate and transnauonal 
i«puic resolution have significant implications for the politics of dispute settlement 
therefore for the effects of legalization in w orld politics 
^ nterstate dispute resolution is consistent with the view that public intcmnunnat 
•' ^mpnses a set of rales and pracuccs governing mtentatc relationships Legal 
^^outfon of disputes, in this model, takes place between states conceived of as 
** » Uiry actors States arc the subjects of international law, which means thai tlic) 
^^01 access to dispute resolution tnbunals or courts They typically designate the 
icators of such tnbunals States also implement, or fail to implement, the dcci- 
iniemaiional tnbunals or courts Thus m interstate dispute resolution states 
cepets both to the international legal process and from that process h?cl 
»'‘th:domc.tic level 
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In transnational dispute resoIuUon, by contrast, access to courts and tnbnnals aad 
the subsequent enforcement of their decisions are lenaUv insulated ft™, ^dl of 


als and groups in civil society In the P«reT.rt;p;:;7ato 
cavities, m practice, these capaciUes ate attenuated This loss of state control 
whether voluntanly or unwittin^y surrendered, creates a range of opportuniUes fiw 
coum and their constituencies to set the agenda 
Before proceeding to our argument, it is helpful to locate our analysis in the broader 
context of Ihts spectal issue of /f> Legalization is a fonji of institutionalization distin- 
guished by obhgauon, pteasion, and delegation Our analysis applies pnmanly when 
obligation is high ’ Precision, on the other hand, is not a defining chaiaclenstic of the 
situations we examine We examine the decisions of bodies that interpret and apply 
rules, regardless of their precision Indeed, such bodies may have greats latitude 
when precision is low than when it is high ^ Our focus is a third dimension of legal- 
ization delegation of authoniy to courts and tribunals designed to resolve mtema- 
tional disputes through the application of general legal pnnciples ^ 

Three dimensions of delegation are crucial to our argument independence, access, 
and embeddedness As we explain in the first sccuon, indqieiidence specifies the 
extent to which fonnal legal arrangements ensure that adjudication can be rendered 
impartially with respect to concrete state interests Access refers to the ease with 
which parties other than states can mfluence the tnbunal*s agenda Embeddedness 
denotes the extent to which dispute resolution decisions can be implemented with- 
out governments having to take actions to do so We define low independence, ar> 
cess, and emheddedness as the ideal type of interstate dispute resoluUon and high 
independence, access, and embeddedness as the ideal type of transnational dispute 
resolution Although admittedly a simplification, this conceptualization helps us to 
understand why the behavior and impact of different tnbunals, such as the Ihtetnar 
tional Court of Justice (ICJ) and the European Court of Justice (ECl), have been so 
diffinent 

In the second secbon we seek to connect intemationai politics, mtemaftonal law, 
and domestic politics Clearly the power and preferences of states influence the be- 
havior both of governments and of dispute resolution tnbunals mtemational law 
operates m the shadow of power Yet withm that political context, we contend 
institutions for selecting judges, controlling access to dispute resolution, and Icgafly 
enforcing the judgments of international courts and tnbunals have a aajonmpact on 
state behavior The formal qualities of legal msUtuUons empower or discn^^ 
domesuc political actors other flian naUonal governments Compared to inters 
dispute resolution, transnational dispute resolution tends to generate more Iiti^ 
junspnidence more autonomous of national mterests, and an . 

pressure for compliance tn the third section we argue that interstate and tran 
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(tonal dispute resolution generate divergent longer-tenn dynanucs Transnationol dis- 
pute resolution seems to have an inherently more expansionary characien it provide^ 
mote opponunities to assert and establish new legal norms often m unintended u ays 
This article should be viewed as exploratory rather than an attempt to be dcfinm\ c 
Thxou^out V.C use ideal tyTies to illuminate a complex subject, review suggestive 
though not conclusive evidence, and highlight opponunities for future research W’e 
offer our own conjectures at vanous points as to useful starting points for that re- 
search but do not purport to test dchnitive conclusions 


AT^TioIogy of Dispute Resolution 

Much dispute resolution in world politics is highly institutionalized Established 
endunng rules apply to entire classes of circumstances and cannot easily be ignored 
or modified when they become inconvenient to one participant or another in a spe- 
cific case In this article we focus on institutions in which dispute resolution has been 
delegated to a third-party tribunal charged with applying designated legal rules and 
pnnaplcs This act of delegation means that disputes must be framed as “cases” 
betttcen two or more parties, at least one of whicht the defendant, will be a slate or an 
indMdual acting on behalf of a slate (Usually, states are the defendants, so wc refer 
to defendants as “states “ However individuals may also be prosecuted by inicrm- 
tional tnbunals, as in the proposed International Cnmmal Court and vanous war 
enmes tnbunals The identny of the plaintiff depends on the design of ilic dispute 
tcsotuiion mechanism Plaintiffs can be other states or pnvatc panics — individuids or 
nongovernmental organizations (NGOs) — specifically designated to monitor and en- 
force the obligatory rules of the regime 

turn now to our three explanatorj' v'anables independence, access, and emhed- 
^ncss \\c do not deny that the patterns of delegation we observe may ultimately 
.^c their origins m the power and interests of major stales as certain stnnd^ of 
1 vfal jnd realist theory claim Nevertheless, our analysis here lakes these sourtcs of 
cwg?tion as given and emphasizes how formal legal institutions empower groups 
3*1 indiv iduals other Uian national gov emments ’ 

f \\ fiti Controls Atljiidtcanon ’ 

n* measures the extent to which adjudicators lor an inu rn.i- 

3»-U«>niy charged w ith dispute resolution arc able to deliberate and rc ich legal 
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judgments independently of nauonal governments In odier vrords, it assesses the 
extent to which adjudication is rendered impartially with respect to concrete state 
mterests m a specific case The traditional international model of dispute resolution 
m law and p<riitics places pure control by states at one end of a continuum Dilutes 
are resolved by the agents of the interested parties themselves Each side ofieis ns 
own interpretation of the rules and their applicabih^ to the case at issue, disagree^ 
meats arc resolved throu^ institutionalized interstate bargaining There axe no per- 
manent rules of proceduic or legal precedent, although in legalized dispute lesoluo 
fion, decisions must be consistent with international law Institutional rules may idso 
influence the outcome by determining the conditions^interpretive standards, voung 
rcqoncraents, selection — under which authontative decisions are made ^Even where 
legal procedures are established, individual governments may have the right to veto 
judgments, as m the UN Secunty Council and the old General Agreement on Tariffs 
and Trade (GATT) 


pure resoluuon measures the nature and tightness of the political constraints imposed 
on adjudicators The extent to which members of an international tribunal are in^ 
pendent reflects the extent to which they can free themselves from at least three 
caiegones of mstitulional constraint selection and tenure, legal discretion, and con- 
trol over material and human resources 

The most important entenon is indqpendem selection and lemne The spectrum 
runs from direci rquesentaUves of unconstrained nauonal govemmaiis t o a tob 
impartial and autonomous process of nammg judges fudges may be selec ^w m 
theraOcs of loyal politicians, leading members of the bar; and ju^ce 

they may be drawn from a cadre of specialized experts in a paitwm ^ 

uonal law Then tenuroinay be long or short. After semng as adju<hca^.^yMy 

be dependent on nauonal governments for then sub«quenl^w^ 

an independent professional group, such as legal avenues . 

background. thcLger then tenure, and themom.ndependenttI«nfoture,lhe^^ 

the independence of adjudicators ,, emotional mstiniuons mamlaw 

Selecuon and tenure rules vary noddy "^^sSnme 

ught nauonal control on dispute resoluuon 

,n^toUons-mcludmgfoeminteroimo.^Mone^^ 

eral Sov.et-U S arrangements 

(SALT>-establish no aufliontauve thiid-p^y a for interstate 

creates mstead a set of decision-makmg ^ ,,ttonaI lepreseata- 

baigaming withm which subsequent towns, however, sud.^ 

Uves serving at the will of then govemraen representauves are assured 

the EU, governments can name representau es. 
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TABLF 1 77ic independence contimmm Selection and tenure 



long tenure and may enjoy subsequent prestige in the legal \^orld independent of 
ihcir sen ICC to individual states In first-round dispute Fcsotunon m GATT and the 
World Trade Organization (WTO), groups of states select a stable of experts who arc 
ihfn selcacd on a casc-by-case basis by the parties and the secretarial whereas in ad 
hoc international aibitration. the selection is generally conirolicd by the disputants 
and the tribunal is consututed for a single case 
In suU other situations — particularly in authontanan counmes— judges may be 
nilncrablc to retaliation when they return home after completing ihcir tenure, even in 
liberal democracies, future professional advancement may be manipulated b> the 
goicnimcnt *®Thc legal basis of some intcmaiional dispute resolution mechanisms, 
such a<; the European Court of Human Rights (ECHR), requires o\crsighi by semi- 
jndcpcndcni supranational bodies The spectrum of legal independence as measured 
b> ^election and tenure rules is shown in Table 1 
U^atdtscrvuon, the second entenon forjudicial independence, refers to the breadth 
granted to the dispute resolution body Some legalized dispute rcsoUi- 
tmn bodies must adhere closely to treaty texts, but the ECJ, ns Karen Alter describes 
n 1 ns i«ue. has asserted the supremacy of European Community (EC) law without 
Ih® treaty text or the intent of national governments More 
genera j, institutions for adjudication ansc, as Abbott and Snidal argue in this issue. 
VT er conditions of complexity and uncertainty which render interstate contracts 
' ^t'complcic Adjudication is thus more linn the act of appljing prccist 
loU ! twnns to a senes of concrete eases WMihin a precise m*>nd ite. it in 
norms and resotsing conflicts between competing norms in the 
t P**^*^**"*^ When seeking 10 ovcmim .^ill but the most flagnntU 
'“■1 ^s'Uons, hugants and couns must ine\ itabls appiMl to particular inicrprc- 
®*'‘*>*EU!tics Other things being equal the wider the range of consul 
Tfp legitimately consider and the prc*«cr ihc uncert urns concern- 

t*ttcrpret'«ion or norm in a gt\cn ease, the more potential Icgil 
^ I -nOcc It possesses Where regimes have clear norms, sinpic goals and « u 
^*7? -IS m purely technical Uisks— we expect to sec Imulcd Icj al 
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discretion Where legal norms are valid across a wide area— as m thejunspnidence 
of the ECJ, which is connected to the broad, open-ended EC— there is more scope to 
promulgate general pnnciples within the context of specific cases Siimlaiiy, greater 
legal independence exists where cross-cutting mierpieiations are plausible, such as 
over the scope of legitimate excepuons to norms like free trade, nonintervention, and 
individual nghts For instance, GATT and WTO dispute resolution bodies, or human 
nghts courts, are increasmgly being called upon to designate the margin of apprecia- 
tion granted to national governments in pursuing legitimate state puiposes odier than 
free trade or human nghts protection 

The third cntenon for judicial independence, and human Ksounxsy re- 

fers to the ability of jud[ges to process their caseloads promptly and effectively'^ 
Such resources are necessary for processing large numbers of complaints and render- 
ing consistent, high-quali^ decisions They can also permit a court or (nbunid to 
develop a factual record independent of the state litigants before fhem and to publi- 
cize iheir decisions This is of particular importance for human nghts courts, which 
seek to disseminate information and mobilize political support on behalf of Ihose 
who would otherwise lack direct domestic access to effeettve pohucal representa- 
tion Many human nghts tnbunals are attached to commissions capable of conduct- 
ing independent inquines The conmussjons of the Inter-Amencan and UN systems, 
for example, have been acuve in putsumg this strategy, often conducUng indspeiir 
dent, on-site mvcstigattons “ Indeed, inqumes by the Intef-Amencan Comnussion 
need not be icstnctcd to the details of a specific case, thou^ a pnor pchUon is 
required In general, the greater the financial and human resources available to courts 
and the stronger the commissions attached to them, the greater their legal mdepen- 

''"insum, the greater the fteedom of a dispute resolution body ftom the control of 
individual member states over selection and tenure, legal discretion, information, 
and financial and human resources, the greater its legal independence 


Access Who Has Standing^ 

Access, hire independence, is a v-able Frorn 


be resolved, from a political perspeeuve, access measi^ tneian^™ ^ 
set the agenda Access is 


dwpute-resolution bodies because, in con™. 

“pLave” organs of government unable to mibate acuon by uml^ y 
diV« Access IS measured along a conUimbm betw^n 
bere, .f no social or pohUcal actors can duec«d st 

uons are unable to act, at the other, anyone wth a legiumate gnevan 
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f 01 eminent policy can easily and inexpensively submit a complaint In-between arc 
situations in wbich individuals can bnng their complaints only by acting through 
p\cmmenis, convincing governments to “espouse" their claim as a state claim 
acajnst another government, or by engaging in a costly procedure Tins continuum ol 
access can be viewed as measunng the “political transaction costs ’ to individual’i 
and groups m society of submitting their complaint to an international disputc- 
rcsoluuon body The more restnclive the conditions for bnnging a claim to the aitcn- 
tton of a dispute-resolution body, the more costly it is for actors to do so 
Near the higher-cost, rcsinctive end, summanzed in Table 2, fall purely interstate 
mbunais such as the GATT and WTO panels, the Permanent Coun of Aibitration. 
aid the ICJ. m which only member slates ma> file suit against one another Although 
this limitation constrains access to any dispute-resolution bod> by granting one or 
more governments a formal veto, it docs not permit governments to act without 
constraint Individuals and groups may suU wield influence, but they must do so bv 
domestic means Procedures that are formally similar m this sense may nonetheless 
generate quite different implications for access, depending on pnncipal-ngcni lela- 
uonshtps in domestic politics Whereas individuals and groups may have the domes- 
tic political power to ensure an ongoing if indirect role in both the decision to inmate 
proceedings and the resulting argumentation, state-controlled systems arc likclv to 
be more rcsinctiv c than direct litigation by indiv iduals and groups 
In state-controlled systems, the individual or group must typically lobby a spcci.il- 
md government bureaucracy, secure a majont) in some relevant domestic decision- 
mAmg body, or catch the alicniion of the head of government Stale officials arc 
cn cautious about instigating such proceedings against another state, since ihcv 
must weigh a w idc range of cross-cutting concems, including the diplomatic costs of 
wgotiatmg an arrangement with the foreign govemmem m question Such indirect 
•^ngcmcnis for bnnging a ease are costly, prohibiting government action to serve 
txircmclv narrow or secondary interest groups 
In other cases, stale action under such arrangements can be considered prohibi- 
ive because ofihe government's role as a veto player Tlic most obvious 

. nimsjanic is one m which individuals and groups seek to file suit challenging the 
0 ihcir home state (This is generally the t>pc of liiigaiinn Iniforc moNi hii- 
n Of its and man> regional economic integration bodies — ^which do noi rcMnct 
to vtatcn ) Mthough in ihcoiy an individual or group could stcure acre's m 
cmaium,.! aujudicaiion by mustering a large enough domestic Mik to overrule iht 
W iH^tihiv of the sutc. this rarclj occurs in prauicc 
^ iifur thc^c constraints GATTAVTO panels and the IQ difier in their roles ii. 
r X , ^ ATT and now the WTO, gov cinments 
C* •‘U ' access to the legal priKcss yet in practise intured -we 

initiation and the conduct of the fitigatton by theT rov 
♦ ^ ^ ^^nued States A firm or }ndust,-v gmup, typjc vllv repre >enird 

b ‘vhingtonlaw lirm willlobln theUS Tr.-Je Rcprcscrartp eto 

’ another countrv allc^cdlv enc'»gtnr m G VTI vin’Vmns IT ^ 

V'* ars inav then p micipate quite clo^eiv m the prep'^ratu^n of t! e st-i* 
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TABLE 2 The access cantmuum Who has standing^ 



hiren»zm»ur/roivr 

Uvel of access 

\i^o has standing 

orlnlnaud 

Low 

Both stale$ must agree 

PCA 

Moderate 

Only a single ^tale can file suit 

la 


Sin^e Slate files sun, influenced by social actois 

WTO, GATT 

High 

Access through naUonal courts 

EG 


Direct individual (and sometimes group) access if 

ECHR.IACHR 


domestic lemodies have been exhausted 



wait in the halls for debneang after the actual proceeding In the ICJ, by contrast, 
individual access is motecosdy The ICJ hears cases in which individuals may have a 
direct interest (such as the families of soldiers sent to fight in anothercountiy in what 
IS allegedly an illegal act of interstate aggression) However, these individuals usu- 
ally have little influence over a national government decision to imhate interstate 
hugauon or over the resulting conduct of the proceedings As in the WTO, finally, 
individuals are unable to file suit against their own government before the lu Be- 
cause the ICJ tends to handle cases concerning ‘•public goods” provision across 
national lunsdicnons, such as boundary disputes and issues concerning agpssi^ 
the groups influenced by lO decisions tend to be diffiise and unorganized, except 

Atecfly repSemed before the intetnahonal tnbunal, n? 

case bcf^trereainsm the hands of adomesucjudictal^y 

the Treaty of Rome, national courts may independenfly irfer a 

the ECI if the case raises questions of European law that the na i ,™. 

toSpeSttoresolveonitsown -n-eHaansw^the^fic^t^P- 

sented and sends the case back to the nauonal c^ but 

the dispute Libganls themselves can suggest such aref^Wto^ 

Z dcLion to refer hes ultimately within die 

the interests mvolved arc narrow and specific---as in or broad, the 

case over the importation of Frei^ stows inter article m this 

against a public authority » 

extiBUSied 
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Also near the low-cost end of the access spectrum he formal human nghts enforce- 
ment systems including the ECHR, the lACHR. the Afncan Convention on Human 
end People s Rights, and the UN's International Covenant on Civil and Political 
Rights Since the end of World War II we have witnessed a proliferation of inicma- 
iicMial mbunals to which individuals have direct access though subject to varying 
rennctions Even in the ECHR, a relatively successful system individual access 
broadened slowly over time Under the “old ECHR" — the one that existed pnor to 
vciy recent reforms — individuals could bring cases themselves only if the govern- 
ment being sued had previously accepted an optional clause m the convention TC\.og- 
nizing individual petition, otherwise only states could hie peiuions This clause was 
initially accepted by only a few countries and not by all until the 1980s NGOs and 


other third parties were excluded, anonymous petitions were not permitted Any 
complaint to the system had. moreover, to be reviewed by the European Hunnn 
Rights Commission before being passed on to the court — assuming that the govern- 
ment had accepted compulsory junsdiction Only if the commission decided m favor 
of refernng the case would it finally be heard before the ECHR 
Although this process only rarely constituted an outnghi bamcr to a suit, it could 
be time consuming Recent reforms have abolished this intermediate step The new 
FCHR, by connasi, gives individuals direct access to the court without any domestic 
or micmaiional intermediary*^ Even so, however, it continues to require that any 


individual or group exhaust all national remedies before appealing to the svsicm, 
typically meaning that litigants must first sue in a lower national tribunal and appeal 
the rcsulung judgment up the chain of administrative tnbunals and domestic courts 
The path to intcmaiional dispute resolution is thus long, cosily, and uncertain, even 
in this permissive environment, Uic process can take six to eight years and requires 
viib^iantial legal expertise 

The Intcr-Amcnean, UN, and nascent African systems of format hum.in nghts 
enforcement art m some ways more permissive As m die new ECHR individual 
Portion IS mandatory Under the lACHR, other actors have standing to bnng sun on 
bch'»!f of individuals and groups whose nghts may be being violated Indeed, the 
indjviduils and groups need not even consent to the suit, and anonymous petitions 
pcmmicd The lACHR Commission has also adopted a very bniad and pcrmis 
^ivc interpretation of what it means to exhaust domestic remedies Under the Afn- 
Charier on Human and People's Rights, mdiv tduals and states may submit com- 
p. «Ms whi w lit be heard if a majonty on a commission so decide Tlic commission 
*1 s -Hifibe .ibjc 10 vend c.^<cs on to the future Afncan Court of Hum m and Petipic’s 
1 s onU if ihc S. 131 C against w Inch a claim is l«ing brought h is ^vccptcd .»n op- 
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uonal clause As under the ECHR, domestic remedies must be ij. r™ 

^ires tndi^ual petiUons to trigger a process, though NGOs may be inyolyed m 
fte proi^s Whe.^ in the ECHR contest, the commission took a ri!aWy ^1“ 
SI ve references to the court, this was not so in the Atnencas For maav 

yws, the IACHR Commission declined to refer cases to the court~to the pom 
where the court admonished the commission for faihng to fiilfiU its “social d^o 

consider the advisability Of coming to the Court 

Among world courts and tnbunals, the Central Amencan Court of Justice, esiab- 
hshed m 1991 as the principal judicial organ of the Central Amencan Inicgrahon 
System, offers the easiest access Any slate, suprananond body, or naimal or legal 
person can bnng suit against a state party to assure domesuc enforcement of regime 
norms In addition, domestic courts cm request advisoiy c^mons m a pidinunaiy 
reference procedure similar to the EC*s Article 1 77 


l^gal Embeddedness Who Centrals Formal implementation ? 

Tliere is no monopoly on the legitimate use of force in world politics— no world 
state, police, or army Therefore, even if authonty to render judgments is delegated to 
an independmit mtemationid tribunal, iir^lementation of th^ judgments Spends 
on international or domestic action by the executives, le^slatures, and/or judiauies 
of states Implementation and compliance m mternational disputes are problematic to 
a far greater degree than they are in well-functioning, domestic nile-of-law systems 
The political significance of delegating authon^ over dispute resolution therefore 
depends in part on the degree of control exetcis^ by individual gcYemments over 
the legal promulgation and implementation of judgments State control is affected by 
formal legal arrangements along a continuum that we refer to as endieddedttess 

The spectrum of domestic embeddedness, summarized m Tbble 3, runs from strong 
control over promulgation and implementation of judgments by mdivKfoal nattooal 
governments to very weak control At one extimne, thatof strong control, he systems 
in which individual litigants can veto the promulgation of ajudgment export In the 
old GATT system, the decisions of dispute-resolution panels had to be aflBnned by 
consensus, affording individual litigants an ex past veto Under the less tightly con- 
trolled WTO, by contrast, disputes among rriember go vemrnents are resolved throng 
quasi-judicial panels whose judgments are binding unless memd by unanimous 
vote of the Dispute Settlement Boify, which consists of one representative fiom each 
WTO member state 

Most mternational legal systems fall into the same category as the wTO system, 
namely, states are bound by international law to comply with judgments of interna 
uonal courts or tribunals, but no domestic legid mechanism assures le^ 
ration If national executives and legislatures fail to take action ^ 

political opposition or simply inotia, states simply incur a further Internationa wg 
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Tvni i: 3 

The embeddedness contmuiim U ho enfortes the law ’ 

c( 

W Ao rr forces 

frvrr,' 

or uA i" j 

U’* 

IndwiduM govcmmcnis un seioitnple 

GXTT 

v*,T4-*ye 

mcntiiion of legal judg ircnt 

No scio btti m> domestic legal enforce- 

wro to 

Ht». 

ment irtxi human nghw sv’^icms 
ts'cmaiHwnl nonn^ cnfc»»ced fcs domesue 

CC mcpiporaicd Iwn nghiv rorms 


courts 

under 1 CHR. tiaiiuod sstkCms in w! ,ch 
licwics 3*c self eseciiU* i o r vt*v 
direct effect 


ohIigaMon to repair the damage In other \\*ords, if an international tribunal rules that 
ctate A has illegally intervened in state R\ inicni.it affairs and ordcrv state A to pi\ 
t! imaccs, but the legislature of state A refuses to appropriate the funds, snte B has no 
recourse at international law except to seek additional damages Altcmativ c1> if Mate 
A signs a treaty obligating it to change its domestic Inu to reduce ilic tc\ cl of certain 
polluianis u IS emutmg and the executive branch is unsuccessful in p issing Itgisb' 
non to do so, state A is liable to its ircatj partners at intcmnuonal law but cannot he 
toinpcllcd to lake the action it agreed to lake in the ircatv 

Tins IS not to sav lint individuals and groups have no impact on complianco 
lmefsr.‘'tc bargaining takes place tn the shadow of normative sanctions stemming 
fm-nthe intemaiionnl legal obligation itself Even if govcmiiicnts do not ullimitcK 
complj. a negative legal judgment ma> increase the salience of an issue and under- 
none the legitim'n.v of the national position in the c> es of domestic consiuucms \nd 
ii IS ihiTieuli for recalcitrant govtmmcnis to get the offending inicmnional law 
changed Multilateral rev ision is rendered almost impossible b\ the icquircnieiit of 
upvmmous consent in ncativ all international organirnlions 

At the other end of the spectrum where the control of inJividii il povenimcnts i\ 
r «si lonstmncil In the embeddedness of mtcmaiionat nomis, be s\ stems m wbnb 
'cxT-an ous miional courts can cnfon-c mtcmation.il judgments arainM tiuir own 
i «*vff,T!nifnis 'll c iiiosi stnkinc example of thn mode of cnfoacmcni is the J C lc» at 
swtem fXmicstic courts in Lverv member state recognize ih.it LC l.aw n supenot tn 
n*.i \i\\ ) md ilut ii grams iniltviduaK nrhts on the basis of v^luch 

iV\ c*n bogitc fdtfcct cffcutl NMicn the CCJ issues adsnory opinions to nttuf'nl 
u*' u Act thi Atiulc 177 rrivcdun. dcs^iibcd m del »il m K *ten Alter * ariule «i 
t V P tourts tend io rtspeci ilicm even when ihev clash w iih the p.c-wc- 
4 woaris These ptoMs*on» .“^rc nowhere ‘ir'fe 1 cvpticitlv m 

i' e I ft tv ofKiun^ Inn bi\c been surccs^tuUv **Lonsiiti,i«''»*'|i/ed* bv the LC'J oscr 
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the ^st four decades “ The European Free TVade Association (EFTA) court sv«™ 

ncitlwr legaUy obliges domestic courts to refer nor legally binds the domesbc court 
to apply the result Domestic courts do nonetheless appear to enforce EFTA court 
decisions 


International legal norms may also be embedded in domesbc legal systems through 
legal incorporation or constitutional recognition Although the direct link between 
domestic and intemaUonal courts found in the EC is unique among intemationai 
organizations, in some situations the naUonal government has incoiporeted or trans- 
posed the international document into domestic law subject to the oversight of an 
autonomous domestic legal system Many governments have, for example, mcoipo- 
raled the European Convention mto domestic law, penmtUng individuals to enforce 
its provisions before domestic courts Despite the Jack of a direct link, there is evi- 


ing the Convention ^ Even without explicit statutory recogmtiou, some legal sys- 
tems — such as that of the Netherlands — generally recognize uitemationid treaty 
obligations as equal to or supreme over constitutional provistons In the United States, 
the president and federal courts have sometimes invoked international treaty obliga- 
tions as ‘"self-executing" or “directly applicable" and therefore both binding on the 
U S government and domesbc actors and enforceable m domestic courts-^ough 
Congress has increasingly sought to employ its control over ratification to linut this 
practice explicitly ^ 


Two Ideal T^pes Interstate and Thansnational Dispute Resolution 


The three charactenstics of international dispute resolution—^ndependence, access, 
and embeddedness — are closely linked Tins is evident from an examination of the 
extent to which different international legal systems arc mdependent, embedded, and 
provide access The charactenstics of the major courts in the world today arc surama- 
nzed in Table 4, which reveals a loose correlation across categones Systems with 
higher values on one dimension have a greater probability of having higher values in 
the other dimensions This finding suggests that veiy high values on one dim^on 
cannot fully compensate for low values on another Strong support for mdepend^. 
access, or embeddedness without strong support for the others undermines the effec- 
tiveness of a system 

Combining these three dimensions creates two ideal-types In one ide^- 
interstate dispute resolution — adjudicators, agenda, and enforcement are su J 


20 Weiler 1991 

21 Sands, Mackenae, and Shany 1999, 148 
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TABl T A legal chametenstte^ of intematwnal courts and tnhinnfr 

Ir f fW< crat €o\trt 
crmf'urals 


Lefial characterancs 


tndcpendence 

Acetss 

CrJtrd/rfirts* 

ra 

High 

High 

High* 

bOfR rocc 1999 

High 

High 

Low to high* 

fjCHR, before l«9 

Moderate tohigh' 

Low to high^ 

Low m higV 

txOtP 

Moderate to high* 

High 

Modcnle 

WTO pends 

Modeiate 

Low to modcnle:* 

Modcnle 

KJ 

Moderate 

Low to moderated 

Moderate 

GATTpardi 

Moderate 

Low to modcnle’* 

Low 

fC\ 

tou to moderate 

Low* 

Modcnle 

VNSecunts Counetl 

Low 

Low to moderate* 

Low 


Vjrr# Santis eial 

on ifckihergm eminent recognizes optional claune^ for comp«lMK> jun^cuon o! the 
ec»-n 

‘Orpetult on i^hether go\ eminent accepts (^ion'll clause for indiMdnal petibon 
*D^dson uheiher domestic Iw incorporates or otherwise recognized the ucity 
on motMliration and domestic access rules for micrest groups ccmcemed 
^<h pimcs ruiM eoiKCnC Recent rule changes hasc begun to recognize nonstate actors 
'f j-VddeJness is not a formal aiinbuie of the regime bat the result of the successful a-ssenmn of legal 
srtvcrtignts 

*r..niMmi members of the Securiiy Council can scio nonmembert cannot 


10 \eto h> individual national governments Individual states decide who judges 
whai ihcy judge, and how ilie judgment ts enforced At the other end of Oie spccinini 
cJjiidicatars. agenda, and enforcement arc all substantially mdependem of mdtv idual 
aM voUcettve pressure from national governments Wc refer to this idea! tv pc as 
tr»nMiational dispute asoluiion In this mstituiionnl arrangement of which the CC 
ardfCHR arc the most sinking examples, judges arc insulated from national govern- 
o’cms,4;v!ctal individuals and groups control the agenda, and the results arc iniplc* 
IJiwfcd h\ an independent national judiciary In the remainder of this article we 
v'tuss ikff imphcaiions of vanation along the continuum from miersiaic to transn i- 
1 1 dispute resolution for (he nature of, compliance w ith, and evolution of tnitma* 

to*f*ljunvpniJcnu 

b tii«!i,ussinf ihis continuum however, tel us not lose sight of the fi’cl th *i i th/r* 
^ *hcr titr.tnstons mm t fwm luzh To tow nf rorri Table 4 rcvc its that 

t fids of independence and access appear to be more vommon than hich lev cU 
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words, bawoen ihose tnbuto to scoa h# orlowof JftofdZ^ 


ssS=Sr»=i=: 


The Politics of Litigation 
to Judicial Politics 


and CompKance: From Interstate 


Dcclanng a process "legalized” does noi abolish politics Decisions about ftc degree 
of aulhonly of a particular inbunal, and access to it. are diemselves sites of pobtiod 
straggle The sharpest struggles are likely to anse « ante in the batgaining over a 
tribunal’s establishment, but other opportunities forpolittcal wtervcntiOD may cmeigc 
dunng the life of a tnbunal, perhaps as a result of its own consututional proviaoiis 
Rwm matters, however The charactenstic politics of litigation and congiliancc are 
very different und^ bmtsiuuional dispute resolution than under interstate dispite 
resolution InthissectKmweei^icatediesedifferencesandpioposesQnreieiitabrecDnjeo* 
lures linking our three explanatory variables to the politics of dispute ii^lution 


The interstate and TransnaUtmal PoUttes c^Judictal Independence 

What are the politics of judicial independence^ As legal systems move Jitom inte- 
state dispute resolution toward the mme independent jodicial selection processes of 
transnational dispute resolution, wc expect to observe greater judicaal auumono^ 
defined as the willingness and ability to demde disputes against national govern' 
ments Other things being equal, the fewer opportunities national governments have 
to influence the selection of judges, the available mfonnation. the support orfinanc' 
mg of the court, and the precise legal tenns on ^ich the court can decide, the weaker 
is ihetr likely influence over the decisions of an international tnbunal 
Political interference is common in some domestic political systems The secret 
lary general of the Arab Lawyers Union has desenbed routine “intervention with the 
judiciary through higher decisions** and by appomunem of imlitaiy and special courts 
in much of the Arab world “ Judges m Ce^l and South America have been sub- 
jected to threats and assassinations Even in domestic systems with strong coartSr 
political selection of judges can affect decisions And in the Umtod States, where 
federal judges serve for life, the openly politicized nattme of Supreme Court appoini- 


25 Not suipiniii^y. dwneslic tanbeddeitaess IS less ccmmion Ihafi WMfcsi«al 

since the foraier is a prerequmte for the taner 
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m^nis IS said to induce many aspinng low'cr federal judges to alter their decisions m 
anticipation of possible confirmation hcanngs before the Senate Hie Italian and 
Gernian Constitutional Courts arc even more overtly poUueally balanced Perhaps 
the moil infamous example of interference with the composition of a sitting court is 
PTe«ideni FranUm D Roosevelt’s effort in 1937 to "pack’ the Supreme Court \Mih 
additional justices of hts choice Instead, “a switch in time sased nine ' ns kes 
jjviiccs suddenly changed their tunc and found delegation to the plethora of nc^^ 
administratis c agencies constitutional In the context of dc facto single-party rule m 
Japan, Mark Ramscycr and Frances Roscnbluth ha\c documented the sicTniric.ant 
impact of decisions on the career trajectory of domestic judges, permitting the infer- 
ence UiM selection processes affected judicial decisions 

IlMdencc of government efforts to influence an international inhunaPs direction 
through judicial selection is anecdotal Rarely is the attempt at influence as crude as 
the ca^ in September 1984, when a Swedish member of the Iran~U S Tribunal was 
a^^auUed b> two younger and stronger Iranian judges Influence is typica11> more 
«ubUe It was widely rumored, for instance, that the German government sought to 
Rin m the ECJ by appointing a much less activist judge in the 19S0s than previous 
Gernian candidates, but hard evidence is virtually impossible to find One leading 
nCJ judge, a long-time skeptic of the notion that Uic ECJ could be pohticired m this 
W.W. nevertheless noted in the mid-1990s that “Things have changed It is now R-7 
for us lihai is, the supranationalists] 

Rcsinctions on the financial resources available to tnbunals mav limit Ihcir imic- 
rendcncc Such limitations have hampered efforts to transform the >Vfncan Conven- 
tion on Human and People’s Rights into a system as effective as those found in 
Tumpe and. recently, the Amcncas Similarly, it has been argued that the members 
of the UN Security Council authonred Uic creation of the Intemational Cnmm i1 
Tnhunal for the Former Yugoslavia to satisfy public opinion but tried to denj il 
“dficicnt resources to do Us work If ibis strategy failed, it ma> have been in pan 
resources were ultimately pros ided from pnv .ilc sources such as fnimdaiions 
and weohhy indiv iiluals On the other band a sinking difference l>ctw con the l-CJ 
a*^f FCHR, IS \scll os bodies such as the UN Human Rights Committee, is the 
rchiiscdistnbution of resources, without which even an active court cannot process 
itsc,ttetoad and m?kc itself heard to a wider niidtencc Other drags include csec'' 
'I’^clv cumKrsomc procedural nilcs, oficn designed to frustrate all but the mo'.i 


^ f juJpe of a*i idcniitiablc poMiital Mnp^ dxv tfO. 

^ Opw on ihe trench juJpe« arc in a ^pccibc of » >1 
^ ^ ^ pcfvvnil ctncepticnof ihc to*e tuseWn vlcdiof Minw'ts-'** »• 
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persistent individual hbgants, and limits on judicial capacihes» such as a court’s 
autonomous ability to find the facts in a paibcular case rather than having to depend 
solely on the representabons of libgants Where one of die litigants is a government, 
the court is likely to find itself unable to challenge the government’s version of 
events without the independent ability to call witnesses or even conduct inspec' 
tions^ 

Such potenbol lescncbons on autonomy — along with die threat of noncomphance 
or treaty revision — may increase judicial solicitude for state interests Wfc shall return 
to this quesbon in our later discussion of long-term dynamism Broadly, however, 
this discussion suggests the following conjecture The more formiOly independent a 
court, the more likely are judicial decisions to challenge nabonal policies 


The Interstate and Transnational Politics of Access 

What are the pohucal tmphcauons of movement Erom low access (intei®te dispute 
resolution) to high access (ttansnaaonal dispute resolutioiOT Ow cei^ 

K that we are htely to observe, breadly spealong. a 


ibon by establishing stnngentpioceflura runs, 
mg p'olmcal pressure to b.^ on 

self-serving excepuons to the agt^ jun^ under the Pennanent 

Access to classic arbittal tnbunals. to access, the 

Court of AriatraPon, requires the _ c-neto apure system of interstate 

Permanent Court of Aibitreuon is as close as we a 

dispute resoluuon Slightly more Josuce in the llWOs 

teistate imgaPon before the Pennanent Cburtof Jnstice 

and 1930s, thelCJ since 1945, andfl»diort-U ^ even if it is snfflg “> 

In these systems, a single ^Xhe state fb^J "espouM'’ the 

behalf of an injured citiren “ ^P “^^,„dad's rights terminate (unless eu- 
claim of Its nanonaKs). at wluch pmnt *e 

titled to compensation as a ^e government is thus ftee w 

control over or even say in fte •'“Sf “ settlement negohanom 

prosecute the claim vigoiously or not at found accqfflWe Such 

fnr a sum fer less than the individual IitiganKs) gMB a classic 

to settle die case 
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Under interstate dispute resolution, poliucal calculations inevitably enter into Uic 
deci^on to sue For instnncc. m 1996 the United States adopted the Hclms^Burton 
Icgislauon which punishes firms for doing business w'lih Cuba Although the EU 
claimed that this legislation violated \\nrO rules and threatened to take the ease to the 
\\TO< in the end it failed to do so an agreement was reached essentially on U S 
icnns The forms of legalization do not, therefore, guarantee that auihontau\c deci- 
sions w ill be honored by third parties Hence even among formally highly legalized 
pruccs«cs. the degree of operational authoniy of the ihird-party decision maV ers mas 
\ar> considcrablv More systematic evidence comes from the EU, where go\cm- 
mems tend to be reluctant to sue one anoUicr, preferring instead to bnng tlicir coin- 
ptaints to the EO Commission The Commission, m turn, was initially— and to an 
estent, remains — reluctant to sue member states, due to us fear of retaliation .and 
need to establish its owm political legitimacy 

Although in interstate dispute resolution states decide when and whether to sue 
other states, they cannot necessarily control whether tlicy arc sued If they arc vued. 
whether any resulting judgments can be enforced depends both on their acccpiincc 
of compulsory jurisdiction and, where ilic costs of complying with a judgment are 
hifh, on their willingness to obey an adverse ruling U S relations w lUi the ICJ 
provide an example After pushing for the creation of Uic ICJ as pan of the UN 
Charter, the United States promptly accepted the compulsory junsdiction of tlic ICJ 
h> Senate resolution ^The same resolution, how ever, included the Connally nr.scrv a- 
tif»a. piovidmg that U S. acceptance "shall not apply to disputes wiUi regard to 
rnurcfs which arc essentially within the domestic jurisdiction of die United States as 
dctcnnincd by the United States * ” In other w ords, the Senate insisted lh.il the United 
States remain judge in its own case as to W'hclhcr disputes were sufiicicmly "inicr- 
muonal* to go to the coun 

To be syre. the Connally reservation has always been controversial m die United 
Slate*, and the State Department has resisted invoking it when the United States has 
been called before the ICJ Yet control of access does not stop there In I95M. when 
d e ICJ appeared to lal e Nicaragua’s complaints against the United States scnoysly, 
de Untied Siitcs revoked its agreement to the ICJ's compulsory junsdtction Hie 
I n led Slues deposited with the sccretanai of the UN a notification purporting to 
exclude. With immediate cficct. from its -icccptancc of the court’s compulsory jun* 

< ct»on “disputes with .my Central American Mite"* for two years ” U litigated the 
1 1* ti'urid of die case arguing tint its rcvcK“*t*nn of junsdietton was crfe&tisc. but 
s.mpiv filled to rppear in the second r^nind after die court ruled tint it did 
•''Jredl ncjunsdicijon 

11* < lOt of fl‘*gr'»ni defiai cc \< rarely necessary The dc f*c!n system is oor in 
wf rn m.wi » « hV<; the United States, reserve the nrh* to bitif s 5sc< to 
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ibe 1CI or to be sued in specific cases as the resuit of an ad hoc agiecment with other 
parties to a dispute of specific provEsions in a bilateral or multilatcra! treaty This 
system ensures direct control over access to the JCJ by either lequinng all the parties 
to a dispute to agree both to third-party intervention and to choose fhelO as the thud 
party, or by allowing two or more states to craft a specific submission to the court's 
junsdiction in a limited category of disputes ansing from the specific subject matter 
of a treaty ^ In the ICJ, piocedural provisions govern tune limits requinng a state to 
accept a tribunal’s junsdiction before a particular suit anses, time limits for filing the 
suit itself, the reciprocal nature of the opposing parties’ acceptance of junsdiction, 
and rules governing intervention by a thud state whose interests may be dueedy 
alTcctcd by disposition of an ongoing suit ** Such procedural provisions arc key 
weapons m the litigator’s arsenal, with the result that many interstate cases, hke suns 
between individuals, stalemate for years in procedural maneuvenng Some such pro- 
visions me promulgated by tnbunals themselves, but the majonty are baigaincd out 


More informally, potential defendants may exert political prcssuie on plaintiff 
states not to sue or to drop a suit once it has begun When confronted by an unfavor- 
able GATT panel judgment (m favor of Mexico) concerning U S Icgislauon to pro- 
tect dolphins from tuna fishing, the Uruted States exercised its 
power to induce Mexico to drop the case before the judgment coul^ 

Another mont snhfle example concerns the U S -Nicaagnan 

her Although the United Stales refused to participate m pioc^wgs 

ihecase tfroiatulcdon 27 June 1986 that the United States mining of Wcai^an 

S^SS^Lisions of customary mtemaUonal laiv, «l>.db sn^^i^ 

JSrnS«ted.nl.^tof.theUNChi^ 

resoluhon, which mccived eleven affirmative votes, 
ra nding-’ Nicarugua asked for more than S2 

UieptBcedingdiscussionofacccsssuggcststwoconjectntes 

, TT.ebroad«andlesscosUyd.eaccess.oanm,ematio»aIcou,tor 

greater the number of cases It will receive „„,„bunal. 

government! 


44 Seeffew1lbrk7^nus,30Septmhtx\99Q 


IntcmationQ! Dispute Sculcment 


Legalized Dispute Rcsoluuon 475 


TAflLC 5. Access rates and dockets < 7 /mf<fr 7 Kifi 07 Wi/ courts and tnhunat^ 


frwnuiiiornl cour: 

AiencJCf cr-B it r,r^*^r 

(tvel^^facceu 

ermburat 

<*/ cafw x.rnrywr Me 

to* 

PCA 

03 

Xtrdrom 

la 

1 7 


GATT 

44 


WTO 

305 

Hch 

Old ECHR 

23« 


EC 

loot 


Sojrrr Sands etal 1999,4 24 72 125.200 


We cannot thoroughly evaluate these conjectures licro. but a preliminary anal> 
suggesLs their plausibility Consider, for example, the size of an international Inbu- 
np)'s docket Broadly speaking, the greater the formal access, the greater the caseload 
ifcc should expect to observe Courts cannot uork witlioui cases rhc> arc quite 
htcrall) out of business and without c\cn a toehold to begin building their reputa- 
tions and dei eloping constituencies that will give them voice and at least a mca<ure 
of independent power Thus, for instance, if the access rules of the ECJ only ga\c 
waits and the Commission the right to sue, the EO ^ould — UKc the ICJ — probabl\ 
Ifie adjudicated relatively few eases and would play a role on the margins of Euro- 
pwn politics Tlie vast majonty of stgnilicant eases m the history of the CU h'lvc 
been brought under Article 177 by individuals who request <or hope) lh?l national 
cojrts w lit send them to the ECJ for adjudication Another highly dc\ eloped cxnmn'c 
i< found in intctnaiional human nglits courts The optional clause of the ECHR. 
Article 10. permitting individuals to bnng complaints, has been the source of ncirl) 
complamN before the Commission and the EO Interstate complaints h?\c been 
few in numl^r. less than hfiecn (all but a few insobing state interest in co-nationaK 
in odicr counincs), compared with thousands of individual complaints *** Tlie lACI IR 
fup.«.tions in a similar manner 

The comparatix c data summanred in Table 5 fiirtlicr support this ^.onjccturc Tlie 
*1' crape of six pronunent international courts \anes as predicted, with lcr?l 

*> stems f ranting low access generating the fewest number of ascupc ca^c^ rh^sr 
rtr'iiing high access generating the highest number of c,ascs. and those pi,^n»inr 
n\^evic access m between Tlie ditfcrencc between categories is roughly an onScr 
S' nta»ninz,!c in* more ^^1ule we should be cautious about imputinpciusthiv hcfo-c 
n -'re extensive coa*roUcd studies arc performed, the d?n sugrest the existence of a 
rebnenship 

^ Ca e evidence supports the conjecture that (ran<miion*il dispaic resoju'ion 
-’♦r-'is ‘v.th hj^h levels of ."^ccess tend to result in ca»cs bene bro"plii in nitu n'»l 
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courts against (he home government This is the standard method by which cases 
reach the ECI For example, the Cassts de T)i}on case<~a classic HO decision in 
1979 establishing the pnnciple of mutud recognition of nation^ legulauons— 
concemed the nght to export a French liquor to Oermany, yet a German m^porter, not 
the French producer, sued the German government, charging that domestic regula- 
tions on liquor punty were creating unjustified barriers to interstate trade ^ 


The Interstate and Transnational Politics of Embeddedness 

Even if cases are brou^t before tnbunals and these tnbunals tender judgments against 
states, the extent to which judgments are legidly enforceable may differ We have 
seen that most international legal systems create a legal obligation for governments 
to comply but leave enforcement to interstate baigammg Only a few legal systems 
empower individuals and groups to seek enforcement of their provisions m domestic 
courts However, in our ideal type of transnational dispute resolubon, intenMUonal 
commitments are embedded m domestic legal systems, mearung that govemmoits, 
particularly nauonal executtves, no longer need to take posiuve action to ensure 
en fi>p-ptnm t of mtemational judements tostead. enforcement occun; directly flnou^ 
courts and cxecuUve agents who are responsive to judicial decisions 
politics of embedded systems of dispute tesoluaon are very dififcrent ftom the poli- 
tics of systems that are not embedded in domestic pobtics 
Under interstate dispute resolution, external pressure for compliance stems uin- 

> MMkflMvnMite narhcinStinE StatCSi 


jnatejy from me power ana mictcsw ^ ^ 

which back demands with threats of reciprocal denial or 

and retaliahon are often effecUve means of enforcement, at tot for 

whose interests are engaged As Judith Goldstem and Usa Martin pomt out in to 

article m this issue, go^mmente have made little use of the escape cl^ m GATC 

SSlwy toaure domg so would have required proving 

penseofother industnal sectors That IS, reciprociqr on fliera^OT ^ 

LgainsfromreneginBona^vena^gemem^Uhave^^^ 

some other sector, and the pohtical P^^ „ hy Miles Kahlerm his 

Using the concqtt of ,f mtemanonal law is 

conclusion to this issue, it is importan aneements linked to reciprocity, 

not embedded in domestic tegd ^^dom^c “comphance con- 

may create strong political exto to see more domesuc 

swuencies” are the key to J,„t^ted,nwbihiedcoMUto 

pressure for compliance m trade with tariff hbeiahza- 

cies like exporters and miporto trad niessuies for compliance 

uon Goldstein and Martin find interstate dispute resolu- 
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are weak. Under interstate dispute resolution, pressures for compliance ha% c to oper- 
ate through go\cmmen(s The lumtations of such practices arc clear under arbitia- 
non. ard notably with respect to the ICJ In the case im olvine mining of Nicaragua's 
haibo'S. the United States did not obey the ICJ's judgment. Admitted!) the Reagan 
administration did not simply ignore the ICJ judgment A^ith respect to the mining of 
Nicaragua's harbors, but felt obliged to withdraw its recognition of (he ICJ s jun^dte- 
uon— ^ controversial act with significant domestic political costs for a Republican 
pesident facing a Democratic Congress Nevertheless, in the end the United St'^tes 
pjrsued a policy contrary to the ICJ's decision E\cn in trade regimes, political pres- 
cute someumes leads to politically bargained settlements, as m the case of the U S 
Helm^-Bunon legislation And a number orcountncsh3\c imposed uml *>10121 limits 
on the ICJ's junsdiction 

More broadly, reciprocity does not work well when interdependence and power 
sre highly as>nunctnc Under Uiese circumstances, reciprocal denials of polic) con- 
cessions ma> ha\'C much more sc\ere consequences for the more dtpcndcni put) 
Furthennorc, powerful governments may threaten w cakcr laigcts not only w iih recip- 


rocal denial of policy concessions but also with further retaliation m linked areas 
The United States has, for example, used unilateral threats of sanctions under Section 
?01 and With respect to antidumping and countcr> ailing duty statutes It has nho 
threatened numerous governments with economic and mihlaiy sanctions m an eflTor 
to compel comphance with international human nghts norms 0\ crali, interstate di*- 
rule resolution presents many opportunities for powerful states to ^ei the agenda for 
? legal process, to introduce political bargaining into decision making and to ihw art 
tmpte mentation of adverse legal decisions 

The politics of transnational dispute resolution are quite different By hnl mg di- 
rect ?cccss for domestic actors to domestic legal enforcement, transn itional dispute 
resolution opens up an additional source of political pressure for compliance namelv 
favorable judgments m domestic courts This creates a new set of political imrwn- 
Uvts It p\cs international tnbunals additional means to pressure or influence domes 
FO'^ment institutions in ways that enhance the likelihood of compliance with 


'‘■’iit Judgments It pits a recalcitrant govcmireni not simply against other rovem- 
r'en's bni also against legally legitimate domestic opposition; an executive dc.c'- 
nmed to \ lob'c international law' must override his or her own legal system Mort- 
<'vtT. « thereby permits mtcmaiional tribunals to develop a constituency of 
wa % 0 ^ i*itcr pressure government institutions to comply with me intcrr-'tion’^l tnbn- 
'“-'s dreisjon*' Consider the language of tiie ECJ in its hndm*rk l*^^? de: smn 
merng ihat selected provisions of the Treaty of Rome wojM be d«reuth effee 
tive niVs governing individuals in national law. "The Coirnmnny con^tIT‘nL 

benefit of which the slmcs have l.mdcd thru sosj-rvi - 
TiJ the ‘ubjecis of which compnsc not only Member States but aKi the t 
a lndcpende*'tlv of the Icgishtion of the Member Smtes, Cornn.iT'y bw 
imprt'cv obligations on individuals but is also irtcndtd to confer on t^'cm 
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nghts which become part of their legal hentage ”« The pnmaiy individuals and 
groups the ^ h^ in mmd were importeis and exporters, whom came to 

understand that *ey had a direct interest m helping the court hold govemmaits to 
their word on scheduled tariff leducuons Individuals and groups also have mofn - 
Uvcs to bring cases m other snbstanUve contexts, mcluding human nghts and environ- 
mental law*’ 


The pohucs of compliance under transnaUonal ^spute resolution tends to give 
courts more leverage than they enjoy under interstate dispute resolution The result is 
an environment m which judicial politics (the interplay of interests, ideas, and values 
among judges) and intrajudicial politics (the politics of con^ietition or cooperation 
among courts) are increasingly important Judicial politics are subject to a wide range 
of constraints that may or may not intersect with state mterests— for example, the 
exigencies of legal reasoning, which Thomas Franck has distilled as the legitimacy- 
based demands of consistency, coherence, and adherence,” not to mention simple 
logic, the texts and case law available to shape a particular decision, and die political 
preferences and judicial ideology of individual judges More broadly, however, the 
relationships between international and nation^ courts are central to the politics of 
transnational dispute resolution In the words of Joseph Weiler, '*The relationship 
between the European Court and national courts is the most crucial element for a 
successful functioning of the European legal order 

llransnattonal dispute resolution does not sweep aside traditional mteistate poli- 
tics, but the power of national governments has (o be filtered through nonns of judi- 
cial professionabsm, pubhc opmion supporting particular conceptions of the role of 
law, and on enduring tension between calculations of short- and loog-teim mterests 
Individuals and groups can zero in on international court deemons as focal pomts 
around which to mobilize, creating a further intersection between transnational htiga- 
tion and democratic politics 

This discussion of the politics of interstate and transnational dispute resolution 
suggests that the following two conjectures deserve more intensive study 


1 Other things being equal, the more firmly embedded an mtemational commit- 
ment is in domestic law, the more likely is oomphance with judgments to en- 
force it 


2 Liberal democracies are particularly respectful of the rule of law aidmost 
open to individual access to judicial systems, hence attempts ID embed intff- 
national law m domestic legal systems should be most effective among sucii 
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regimes In relations involving nondemocracics, we should observe near total 
teliancc on interstate dispute resolution Even among liberal democracies, the 
mist placed in transnational dispute resolution may vaiy with the political 
independence of the domestic judiciary 

Although embedding international conumimcnts docs not guarantee increased com- 
pliance, we find good reason to conclude that embeddedness probabl> tends to make 
compliance more likely in the absence of a strong political counteraction Howcicr 
as Goldstein and Martin argue in this issue, by removing loopholes, legalization also 
udes away “safety valves*’ that can reduce political pressure for drastic changes m 
nilcs As they argue with respect to the WTO, “moving loo far in the dinccuon of 
legalization could backhre, undermining the momentum toward liberalization that 
the weakly legalized procedures of GATT so cfTcctivcIy established *' To be genu- 
inel> successful, international law needs to rest on a strong basis of collective politi- 
cal purpose and shared standards of legitimacy where these conditions exist (as m 
the CU). embedding international law in domestic legal processes is more promising 
linn when they arc absent 


The Interstate and IVansnational Dynamics of Lcgaliznlion 

We base considered the static politics of legalization Yet institutions also chmcc 
01 cr lime and deselop distinctive dynamics Rules arc elaborated The costs of veto, 
withdrawal, or exclusion from the “inner club'* of an institution may increase if the 
benefits provided by insutuUonalizcd cooperation increase Sunk costs create inccn 
tiscs to maintain existing practices rather than to begin new ones Politicians' short 
lime honrons can induce Uicm to agree to institutional practices that lhc\ might not 
prefer m the long term, in order to gam advantages at the moment 
^^Vt distinguishes legalized regimes is Uicir potential for setting m motion a 
disiinctivc dynamic built on precedent, in which decisions on a small miml'cr of 
specific disputes create laiv that may govern by analog) a vast array of future prac- 
This nny be true even when the first litigants m a gisen area do not giin 
^‘Uisfaction Judges may adopt modes of reasoning that assure indiMdiial 
that ihcir .‘igiiments has c been heard and responded to. c\ cn if diey ha\ c not won the 
di) m a panicular ease Some legal scholars argue that iliis “cisuisnc" M>lc help* 
1 rye liiipants whether states or indi\ idunls to fight anoilicr da> ^ 

Al’hough l»oih interstate and transnational dispute resolution hrve the potential lo 
reaera'c such a legal csolution. w*e mamt?in that iraiisnaiiom! dispute icsoUttitUi 
m.jeiert iJk; potcntnl for such d> namics of precedent TIic greater indcpendeni’c 
' ' ''*der accc«s of litigants, and greater potcntnl for Icral comph mcc in^u! ite* 
r^.thtteby allowing them to develop legal precedent over time without ingrtr- 
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mg noQcompliance, withdrawal, or reform by national governments We next con- 
sider in more detail the specific reasons why 


77ie Dynamics Interstate Thtrd-party Dispute Resolution 


In interstate legal systems, the potential for self-generatmg spillover dqiends on how 
states perform their gatekeeping roles As we will show, where states open the gates, 
the results of mterstate dispute resolution may to some degree resemble the results of 
transnational dispute resolution However, m the two major international judicial or 
quasi-judicial Inbunals — the Permanent Court of Arbitration and the ICJ-*-states have 
been relatively reluctant to bnng cases The great majonty of aibitration cases brought 
before the Permanent Court of Arbitration were heard m the court's early years, 
shortly after the first case in 1902 The court has seen UtUe use recently— the Iran 
Daims Thbunal being an isolated if notable exc^on 
States have been reluctant to submit to the ICTs junsdictmn when the stakes arc 
large “ Hence the ICI has been constrained m developing a large and binding juns- 

prudence Even so, it has ttiggered overt and effective nattonal opposition Beforcthe 

United States revoked compulsory junsdietton m advance of flie Nicaragua case, 


response to suits brought against it by Austraba and New Zealand cm^ng ite 
nudear tesung in the South Pacific m the 1960s * Since the USSR ^ 

never accented compulsotyjunsdichon. Great Bntain stood aloneby late 19K as te 
only permanent member of the UN Secunty Council 

risk of being brought before the ICJ on an open-ended basis WhathM emei^m^ 
la IS essentially a system of discretionary submission to ite J 

in the ICI has moved backwards over the last half-century between the 

SUII. It IS fair to note dial nse of the lO did ^^“£^99 » 

1960s and 1990s, reactang an all-time high ofmneti^ i ^ and hn- 

Although this mcrease does not equal the ex ^ mti shift In part this re- 
man nghts junspnidence in this period, it nwiks ^ lawinaparticii- 

SspldJtsof^ceessthathaveresnltedmex^sonof^^ 

L ar^ and the rerort ro itHie la has “"'Sgants have 

cases concerning international boundary top stalemate or defts^ 
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in mm has profited from this willmgness by developing an extensive body of 
lav^ that countnes and their lau 7 crs can use to assess the strength of the case on both 
sides and be assured of a resolution based on generally accepted legal pnnciple < ''' 
Another factor in the expansion of the ICJ's caseload over the past two dccadc« 
tnav have been the court's willmgness to find against the United States in the Nicara- 
gua case, thereby enhancing ns legitimacy with developing countnes “ At the ^amc 
time It has received a number of very high profile cases that seem liWcly to hav c been 
filed in the hope of publicizing a particular political dispute as much as securing an 
actual resolution Examples Include the suit brought by the United States against Iran 
over the 1979 taking of diplomatic hostages. Iran's suit against the United States for 
(he dcstniction of oil platforms m the Persian GulL tv^'O suits brought hy Libya against 
the United States and Great Britain ansmg out of the Lockerbie air disaster and 
Bo'inia’s suit against Yugoslavia for the promotion of genocide Although such casc^ 
art vigorously litigated by teams of distinguished inicmational lawyers on both sides 
the 111 clihood of compliance by the losing state seems dubious 
The ambiguous, even paradoxical consequences of the Nicaragua case suggest 
that the interaction between dispute resolution mechanisms and substantive agree- 
ment over time is complex Not only does the nature of substantive agreemem infiu- 
cnct the probable development of legal systems over time as we have seen but die 
npture of legalization may influence the nature of substantive cooperation In some 
caj.ts legalization may even lead to more contention and conflict over the n iturc of 
ilic rules This is an area where more research would be w clcomc 


Tkf Dynamics o/Trunmaiio»oI Dispute Resolution 

iTie key 10 the d>namics of transnational dispute resolution is access Tranvn,'*iioml 
dispjic resolution removes the ability of stales to perform gatekeeping functions 
bodi in limiting access to tribunals and m blocking implementation of ihcir decisions 
Its incentives for domestic actors to mobilize, and to increase the Icgitimac) of their 
cb my, gives It a capacity for endogenous expansion As w e w ill sec with te^pset to 
CaTT and the WTO, even a formall) interstate process may displav similrr exp m- 
*mn'»rv tendencies, but continued expansion under intersmte dispute resolution de- 
pends on continuing decisions by states to keep access to the dispute 'eiilcmem 
proce,^ open Switching to a set of formal rules nearer the ideal iv pc of itansnation vl 
< *<p»fc resolution makes ii much harder for states to constmn tribunals ,ird can five 
*Jv*i tnhunpls both incentives and instruments to expand iheir authontv b> expand 
irf tf’cir cascloid Indeed tribunals can sometimes continue to Mrvngthcn the»r a«- 
t even when opposed by powerful stales — parttcubjlj when the 
s - »:f quo IS hvo'able m tribunals and no coalition of dissvusficd states is cT.*bIc 
the st-tustjuo 


A' f- I*- s 



ofter potentiaJ imgants become aware of its eastence and m the deeper 4se that its 
mtei^iauon and application of a particular legal rule must be leckooed with as a 
part Of What the law means m practice LiUgants who are likely to benefit from that 
int^pimation wiU have an mcenuve to bnng additional cases to daiify and enforce 
It Further; the interpretation or application is itself likely to raise addihonal ques- 
tions that can only be answered through subsequent cases PraaUy, a court gams 
polUical capital ftom agrowing caseload by (toonsirablypeifoinimg a needed 
Uon 

Tbnsnational tnbunals have the means at their disposal to target individual hh- 
gants in vanous ways The most important advantage they have is fiie nature of &e 
body of law they administer Hransnabonal litigation, whether ddibeiatdy esiah- 
hshed by states (as m the case of the ECHR) or adapted and expanded by a supta^ 
ntUiona] tnbunal itself (as tn the case of the BCJ)r makes sense when 


tui«> M»vcuuiicnswns uiai maKeinem oiiecay appucaoie h> inoiviauai acuvny inus, 
in announcing the direct effect doctnne m Ikm Gendartdloos, tbeECJ wascarehdto 
specify that oidy those portions of the Tbeaiy of Rome that were fonnulated as dear 
and specific prohibitions on or mandates of member states' condurt could be le* 
garded as dii^y applicable ^ Human rights law is by defimbon apphcshle to indi' 
viduals m relations with state authorities, although actual ajqibcabihty will dso de> 
pend on the clanly and specificity of individual human nghts prohibitions and 
guarantees. 

In this way, a transnational tnbunal can present itself mils decisions as aprotector 
of individual nghts and benefits against the state, udiere the state itself has consented 
to these nghts and benefits and the tnbunal is simply holding it to its wend Tbs is the 

rlMf thnifit nf lhi» naecnffi* fmm Van flnntf nnA lanx OUOted earliec IB V^ch filoBCJ 


Clear lorusr or me passage irom wm ^ena ana utos qweea cwma, wiuv.u uw 
announced that **Community law impose obhgations on individuals but is also 
mtended to confer on them nghts that become part of their legal hentage ” The 
ECHR, for Its part, has developed the “doctnne of effectiveness," which requires 
that the provisions of the European Human Rights Convention be mte^reted and 
i^ied so as to make Its safeguards ‘'prarmcai and effective” rather than ‘‘theoretical 
or lUusory”® Indeed, one of its judges has described the ECHR m a dissenting 
opimon as the "last resort protector of oppressed individuals Such rfietonc is 

t J .... f«n#l f/M- thfk ntffunsl the State ^ 


mcirea up oy a wiuujsnws w — 

Ready access to a tnbunal can create a vntoous circle asteady 
results in a stream of demsions that serve to raise the profile of the court and hence 
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attract more cases >Mien the ECI rales, the decision t$ implemented not b> national 
ememments— the recalcitrant defendants — but by national courts Any subsequent 
^mestic opposiuon is rendered far more difficult In sum. transnational third>part> 
dispute resolution has led to a de facto alliance between certain national court^i, 
ccitam t)*pC5 of individual litigants, and the ECJ This alliance has been the mccha' 
nism by which the supremacy and direct effect of EC law, as >acU as thou<;and<: of 
specific substantive questions, have been established as cornerstones of the European 
legal order** 

The significance of the alliance between domestic and supranational courts lies in 
pan in ihe fact that it was an unintended consequence of European imcgrauon There 
IS no doubt it was unforeseen by the member states, Article 177 was an incidental 
proMsion suggested by a low-level German customs official in the Treaty of Rome 
negotiations However welcome the functional benefits of ECJ junspradence innv 
wb«:equcmly have been — and the fact that in recent years member states ha\c delib- 
erately suengthened (he enforcement power of the ECJ while limiting it^i juncdiciion 
suggc^is ihai they were — the founding members of the EC intended to create some- 
thing much closer to a classical interstate dispute-resolution sj stem Individual mem- 
ber stales often opposed the efforts of the ECI to transfonn the institutions ^ci forth m 
toe treaty into a funcuoning transnational dispuie-tesoluUon system Nothing similar 
CRISIS in the annals of imeistatc dispute-resolution bodies 
The assertion of the importance of the ECI m this process — in particular, the 
assertion of the supremacy of European law and its direct effect m domestic leg'll 
systems— was not automatic international tnbunals with transnational junsdicuon 
dchhccatcly exploit this link to deepen domestic enforcement Tlie role of the ECI m 
encouraging the cooperation of national courts has been amply documented '’Anew 
feneration of scholarrfnp has focused much more on the motives dn\ing the national 
courts to ally themselves wuh Uic ECJ, noting substantial variation in the willingness 
bo»li of different courts wnhin the same country and of courts in different countnes to 
^cad references to the ECJ and to abide by the resulting judgments 'ftliai is mewt 
'tnkmg about these findings is tlie extent to which specific national courts acted 
irdfpeadenrtj not only of other naUonal courts but also of the executive and Icgislj- 
tivc branches of their respective governments A German lower financiil court, for 
«?nip!e, insisted on following an ECJ judgment in the face of strong opposition 
mm a htglier financial court as well as from the German government the Treneb 
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poweraieat, competiuon with ofliet courts for relative prestige and power’s 
partcular view of tire law that could be achieved by foUow^rc precSLer 

national fTOO^nts, twognihon of the greate eaperuse of dre 

ElCl tCl£ Clftftirft fl\ antiamfarvA -1 . * 


a 

over 


et^oflihgants’^Snrelardynaimcsofintracourtcompenu^^^^^ 

relations between national courts and tbe Etm ” National courts mnear to have 
been more V-” — - - 


once the first steps bad been taken by other national courts Waler has docuMed 
the cross-citauon of foreign supreme court decisions by natioiid supreme courts 
accephng the supreinwy of EC law for the first tune He notes that ihouah to mav 


their states i^ative to other states, they are more wzlhng to impose such restnchons 
when they are “sabsfied chat they are part of a trend "An alternative ex|danation of 
this trend might be ideational, courts fcel such a step is morelegiiiinatc’* 

The incentives for expansion of a transnational docket also assume a oeitamtoi< 
lanty and comfort with htigation as a means of dispute resolubon among the poteih 
bal pool of bbgants Lmgants in countries with a tradition of "public interest iitiga- 
tion/* for instance, whereby NGOs use the courts to vindicate tbe rights of parhculBr 
minonttes or otherwise disadvantaged social groups, may readily see atiansaatiotial 
tribunal as another weapon m fheir arsenal fiindament^y, litigants m any 
country must perceive some use in resorting to the courts at all, suggesting a cotrelar 
tion between the most successful transnational tribunals and those presiding over 
countries with at least a minimum tradition of die rule of law Altemativdy; litigants 
in countnes with a once-fbnctiomng legal system that has been corrupted or oto 
wise damaged may be quicker to resort to an intemational tribunal as a substitute or 
corrective for ineffective or blatantly politicized domestic adjndicatum 
Yet even within the EU legal system, the most stodied of aU transnational litigation 
processes, we still know “surpnsmgly little about the behavior and orgamzauon of 
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hugaiors of EC law, and nothing from a comparative perspective [across £U coun< 
tnes] E\en within apparently dynamic and expansive junsdictions die process is 

no: unidirectional, vaiymg considerably across different national courts, dilTcTcnt 
issue-areas m the same court, and across countnes Direct institutional links be- 
tween individual litigants and an international tnbunal create an internal logic of 
tegaliza&on that can become a powerful catalyst for growth, yet mon: research 
required to explain precisely how this decisively important evolution unfolds 
The ev olution of the ECHR has been less purely legal In the ECHR system, as vv c 
have seen, litigants have been encouraged over time by the publicity accorded HCHR 
judgments and the growing willingness of national legislatures and administrative 
entities, as w cU as courts, to comply, rather than by a direct legal link on the model of 
Article 177 of the Treaty of Rome The clauses in the European Human Rights Con- 
vention allowing individuals to bnng cases before the Commission (Article 10) and 
recognizing the compulsory junsdiction of the ECHR (Article 25) were initially op- 
tional among the members of die Council of Europe. It was three decades unlit 
individual access and recognition of the court*s junsdiction became universal These 
pmctices were then codified in Protocol U to the convention, signed in 1994, wherebj 
all pames recognized the compulsory junsdiction of the permanent ECHR and per- 
mit individuals direct access to it in all eases Signature of the new protocol was 
m^dc a condition of admission for any new members, a simultaneous recognition of 
the greatly enhanced effectiveness of transnational o\ cr interstate litigation In man> 
caves new’ democracies strongly committed to a successful political transition cndiu- 
siasucally embraced the clauses ** In other eases such willingness may have reflected 
the relative weakness of the candidate states relative to the members of the largely 
West European club they were seeking to join 


Bf\pndrormaltsm Tftc OynamtcsofGATTandthc HTO 

The contrast betw ecn the iw o ideal types of dispute resolution we have conviructcd— 
and iran'-national — illuminates the impact of judicial independence differ- 
rotes of access, and vanaiions in Uie domestic embeddedness of an mtemv- 
dispute-resolution process The ICJ fils the interstate dispute-resolution p,»tlcm 
^lic well, the ECJ approximates the ideal type of transnational dispute resolution 
7* ^ form thvi legalization takes seems to matter 
foTn. however, is not cvervthmg Politics is affected bv form hut not determined 
.» It This IS must evident when we <cck to explain more fine-grained van.'»u«n< in 
^ e middle of the spectrum between the two ideal types The evolution of the (5ATI 
|^c^enI!^ ike WTO lUusuaics how politics can alter the effects of fonn rcmv^llj, 
^Juhcr.GATT is closer to the idea! type of inicrsiatc dispu'c 
**1 k .1 to tran^naiionvl dispute resolution The independence of inhun*'1s is 
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low and onb^dncss enlenon, GATT was 

tant, however, are access niles^ ‘ 


W- ui uie UAi T/WTO process 

md ofti» have substantial pohucal consatuencies. Ihdustjy groups and flnXve 

*scniiunato?actions by ter 
JrfTh’ >«“ willing to take up to con- 

plants. Indeed, if te often been convenient for governments to do so, since the to 

"ft."* “■ ® *>«®® 8“w»«d liy leciprocity is often te 

teMloriealityofbnnging one’s own caseagamst then disranrnnam^ b 

a ‘Ut-fw-tat game, it is useful to have an army of well-dociimented cnmpirin« > 
one s sleeve ’ to deter others from filmg complamts or as teudiatoiy responses to 
such craplamts QmsequenUy, although states letam fonaal gatete^g auihonty 
m the GATT/WTO system, they often have incentives to open the gates, letting 


The result of this politick situatton is that the evoIuUon of the GATT dispute- 
settlement procedure looks quite diffetciit ftwn that of the IQ indeed, it seems 
intenneduttc between tfic ideal types of interstate and traosnatioiia! dispute resolu- 
tion Di^ute-tesolution activity levels have increased substantially over tune, as the 
process has become more leg^ized A^udicatron in the GATT of the 1950s pro- 
duced vague decisions, which w&’c nev^theless leiativcly etffective, aigualdy be- 
cause GATT a “club” of like-tmnM trade officials ^ Membership changes and 
the emergence of the EC in the 196Qs led to decay in the dispute resolution mochar 
msm, which only began to reverse m the 1970s Diptomahc, noiilegalnsed attend to 
resolve disputes, however, were severely cntimaed, leadiug to the appoinbncot of a 

^ IISjI. 


came better-argued decisions and the creation of a body of precedent 
Throughout this penod, toe ftirinal procedures remained entirely voluntaiy defen- 
dants could veto any step in the process ITiis “procedural ftnnsmess,” as itobert E 
Hudcc refers to it, is often taken as a major weakness of GATT, but Hudec has shown 
that St did not prevent GATT from bmng quite effective By (he late 1980s, 80 percent 
of GATT cases were disposed of effectively— flot as a result of legal embeddedness 
but of political decisions by states Hus is a reasonably high level of comphnncct 
though not as high as attained by toe BC and BCHR The WTO was built on the 
success of GATT, particularly m recent years, rather than beiog a response to fcil- 
ure** 
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We infer from ihe GATT/WTO expenence (hat although the formal arrangements 
ue ha\e emphasized arc important, their dynamic effects depend on the broader 
political context Our ideal-type argument should not be rcihcd into a legalistic, 
single-factor explanation of the dynamics of dispute resolution Even if states control 
gates, the) can under some conditions be induced to open them, or even to encourage 
a::lors from civil society to enter the dispute resolution arena The real dynamics of 
dispute resolution typically he in some interaction between law and politics, rather 
than in the operation of cither law or politics alone 

The foregoing discussion of dynarmes suggests that the following ihnec conjec- 
tures deserve detailed empirical evaluation 

1 Compared with interstate dispute resolution, transnational dispute resolution 
offers greater potential for the widening and deepening of dispute resolution 
over umc, for unintended consequences, and for progressive restrictions on 
the behavior of national governments 

2 Judges in transnational dispute-resolution systems arc more likely tlian those 
m interstate dispute-resolution systems to exploit the potential for indepen- 
dence, access, and embeddedness to centralize pohucal authoniy in intcma- 
uonal insUtuUons, particularly dispute-resolution bodies themselves 

3 Whereas vciy large pohtical differences between idcal-t>pical systems are 
v.c\\ explained by formal institutional characteristics of international legal 
regimes, more fine-grained differences leflcci differences in the ability of do- 
mestic pohucal groups to exploit those institutional characteristics 


rondwion 

N^c have constructed two ideal types of Icgabzcd dispute resolution, intcrsiaic and 
tr’TunaUonal, which vary along the dimensions of independence, access, and cmlKxl- 
iledncss When ueexamme international courts, we find that the distinction between 
the t^\o ideal types appears to be associated wnh vanation in the size of dockers and 
IcseK of compliance with decisions The differences betw cen the ICJ and the ECJ arc 
d*-»maiic along both dimensions The causal connections beiw cen outcomes and cot- 
tc'pondcncc w ith one ideal type or the other v. ill require more research and ana!) ms 
out, hut the differences between ihc ICJ and ECJ patterns cann<it be denied 
e*rd\Tiamics also var)* greatly the ECJ has expanded Its casclond and its amhontv 
in a tint is unparalleled in the ICJ 

^ The GaTTA\TO mechanisms do not reflect our ideal types so faithftill) States 
formal !cg?l gatekeepers m these systems but base often refrained fiom iighil) 
c"vTT^ dispute resolution procedures As a result the c?<cUnd of ilic 

/ ^ Pnd the cHcciiveness of ihcir decisions, incrcnted esen \siihuoi 

oirri'J lc\cls of access or embeddedness Hence. GATT and the WTO renund 
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U5 that legal form does not necessarily detennuie political process It is the mterac- 
Uon of law and politics, not the action of either alone, that generates decisions and 
determines their effectiveness 

What transnational dispute resolution does is to rasulate dispute resolution to some 
extent from the day-to^ay pohtical demands of states The more we move toward 
transnational dispute resolution, the harder it is to trace individual judicial decisions 
and states* responses to them back to any simple, short-tram matnx of state or social 
preferences, power capabilities, and cross-issues Political constraints, of course, con- 
tinue to exist, but they are less closely bmduig than under mterstate dispute resolu- 
tion Legalization imposes real constraints on state behavior, the closer we are to 
transnational Ihnd-pany dispute resolution, the greater those constraints arelikdy to 
be, Tlransnational dispute-resolution systems hdp to mobilize and represent particu- 
lar groups that benefit from regime norms This increases the costs of reversal to 
national governments and domestic constituents, which can in turn mala an impor- 
tant contnbution to the enforcement and extension of international nornis For (his 
reason, transnational dispute resolution systems have become an important source of 
increased legalization and a factor in both interstate and mtrastate pohtics 
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1 DISPUTE RESOLUTION IN NATIONAL AND INTERNATIONAL LAW 

Since about the late 1970$ alternative dispute resolution (ADR) processes, and 
m piriicular forms of mediation, have become fashionable in Western junsdic^ 
tions such as the United States, Australia and Canada ' They arc also becoming 
more widely known and used within the United Kingdom.^ This popularit>' has 
manifested itself throu^ the introduction of pilot schemes and legislative, 
administrative and voluntary programmes, within the formal cour structures 
and outside them, for the resolution of disputes m man> areas of domestic law ^ 
ADR processes compnsc forms of third party assisted negotiation (mediation 
and conahacion), independent expeR investigation, appraisal and cvaluition, 
and ha\c been combined or adapted to create a range of innovative methods for 
the attempted resolution of disputes 

"Hic benefits of ADR processes arc regularly extolled by its ad\ ocaics^ 
Among their most frequently cited advantages arc cheapness, flexibility and pri- 
'ac> compared to litigation. The paRies” freedom of choice with respect to third 
facilitators allows them to draw upon appropriate technical, legal, cul* 
t^al or other expertise, and even to bnng together a balanced team of experts 
»rc consensual nature of the processes is said to be empowering for disputants 
who can craft for themselves a mutually acceptable outcome, unfettered by the 
tttuiRions of legal procedures and remedies. The panics' retention of control 
IS thought likely to produce a porennally more durable, for- 
ward lool mg settlement to the dispute than one imposed by a coun, which will 
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almost mevitabiy be framed in a "wm/lose” formulation ^ Furdier, since (he dis- 
pute need nor be presented m the bilateral model required by litigation, third partjr 
and collective interests can be more readily accommodated, at least in theory. 

How does this trend translate into the international arena where the paradig- 
matic disputing parties are sovereign States^ ADR processes are not new m 
international law, as what are more generally termed **diplomanc methods*^ 
have been formally part of the framework of international dispute setdement 
since at least the Hague Treaties of 1899 and 190f7,^ and informally much 
longer.^ An opciniism that States would co-operate in intemauonal rdanons 
and seek peaceful methods of dispute resolution motivated the Hague 
Conferences for the Peaceful Settlement of Disputes, 1899 and 1907 and found 
expression in provision for third party processes of arbitration, good offices, 
mediation, inquiry and conciliation Before World War 11 these processes were 
institutionalised, m both multilateral and bilateral treaties, for example through 
the formation of Permanent Conaliation Commissions,^ Ae creation of Ae 
Permanent Court of Arbitration, of Ae faa-&idmg Commission of Inquiry 
and of Mixed Arbitral Tnbunals " Despite Ais range of institunonal opnons, 
Acir actual use was never extensive Nevertheless, when Ae United Nanons 
Charter prohibition on the use of force in uitemanonal rebnons necesatated 
state commitment to the peaceful settlement of disputes, « Aese same processes 

were reiterated m Arode 33 of the Charter ^ t ^ r- 

Despite steady restatement, for example by Ae revision of Ae Gweral Act 
m 1949 ,” further General Assembly resolutions” and regional anangc- 
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rrcnts,'* these processes remained tns&tuQonan> under^utihsed in the cold ar 
jcars Recourse tended to be on an ad hoc basis where advantage was taken of 
the inherent flexibility of negonatoxy processes to mould disputc^resolution 
method and outcome to lit the facts, the parties and the political background of 
the particular dispute Among the most frequently ated examples of recourse to 
international arbitration or mediation are inter-State boundary disputes such as 
those concerning the Rann of Kutch,*’’ the Taba,'® the English Channel,*** the 
Beagle Channel^ and territory between Qatar and Bahrain.^* While boundary 
disputes may cause great political tension and be highly emotionalU charged,^ 
there has also been recourse to such methods in more o\ cnl) political disputes, 
for example the Algenan mediation of the dispute betw cen the US and Inn o\ cr 
thelatterfs detention of American hostages in Tehran (1980),^ and that between 
France and New 21ealand over the sinking of the RumboEt^ W^rmor in Auckland 
harbour (1986).^^ There were also many instances where cither indnidual States 
o*- the Secrctary*General offered their good offices to assist disputing States ^ 
The Secrctary-Gcneral has also exercised his good offices in conjunaion with 
other individuals, representanves from regional organisations^^ and States. 

There is currently what has been termed an “obsessive concentration’’^ upon 
these processes that might be compared with the enthusiasm for ADR manifest 
in Western domestic law.^ This concentration can be seen in a number of 
forms, for example in renewed UN emphasis on the utility of speaftc 


* Eg il'c European Convennon for the Peaceful Settlcneni of Dsspurer, 19S7, 320 U?“rrS 2<3, 
If on Paafic Settlement, 1948, 30 UNTS 55, Protocol the Conn stioi o' 

4 POT and Atb>*Taiion of the Organnaxion of Afncan Unity, 1964, 3 ILK! 1116 
hdo-Palcman Weatem Boundary, Rann of Kerch Avi ard. 50 !LR 2 (1968) 

Arh^ral A^\ard tn ihc Dispute Concerning Cenain Boundary Pillars berwee-* tie Arab 
and the State of Israel, 80 JLR 224 (1980) 

Or »*“»'tfEiono/’rheCbnnrertrj/5/*eV'(Uritetf Krn£^or«*-f«r«),54lLR6 (1977) 
it S’ t { Argertrra \ C#*flr) 52 !LR 93 (1977) 

Tre lon^ actempts at mcdiaiton bv the Kinjs of Saudi Arabia arc detc'*hed m I'-e case 
4 » j ^*1***’'^ De'imi»4fion anJ Tem'oira/ Q>fesf;ors betu em Q^*sr erd Ju*isd ctioT 

n ^****P”«''' Reports 1994, 112, Judg'^ent of IS Feb , ICJ Rero-tt 1«^5. 6 
** ^ ^dea^d Arpenttna ^sereon ihe bnnV. ofT^ar over the Beagle Chann^* 

3 , j, V *Alf;cnan Inters ennon in the Iranian Hottafe Crs«“, 2Q$ta^fo*d }\l 25® 

? L *o ttf Dtffetencet he*itter' France ard Neu Zesh"J ^ xFe 

iTv’'* '^*''^0'^A/Sfj.r,74!LR24l (1986) 

n Indo-Mia (1947), Palestine (1956), Tuntia (1958), Crpr«i (c- r- — ’ , n 

•!»*** ^ '-H. Hifijdna co-ni^e-n that the “hr (of disputes here the ^eerrtar) 

I pftnd o'^icetj is a*rkO« endless**, R Higyirs, trobter^t c^d f-a/ 

r JtCej 1994), at 172.Seef-rhe'* Metf ^*vp * 

n ..f ^ S~ 1* e*fo*t b>r’»een the Scerran -Cenra! of the U*^ and *'ie Cha t’ e 

AHear Un ty w.tK respect to bo**i the Vei*t*f* Sa'-an »-d Mavo *e a^'i a»*e^r** 
^^e*aty-Gerera‘ of the UN ard the Seerctarv Gere'al e' t*’e C'ya*' •z *•’ o* 
*'1*** 1 **1 ^ toco-^** ct ir Cen-ra' A^nmea r 13 aNsve. a* p»'a 1 1 5 

L ' ♦ ■*lr-et-at on»» Law in a Pos* Reahst Era*, I6 A\ P^L I -t ** 

f-% » •cco'-'pa^— d bv fTca»r* uie of ad* .A'ca-e^v e^»-«erpa*‘ s -a* d *7" '• 

*' '• I r r? ^ ^ s PeafeMS^lcrre- cf D ipv *« Se^ Cr: nds L - Op ^ - * i- 

' f a<SX-na*d Et « >, Isisyt i- f 'c-rsf* c/'Va-c 7»rra IN v aM* < 
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peacemakinproeesses® andmthe proliferation of dispB^ 

settlement. A formula thw 

makes compalsoty some form of disputc-rcsolntion process, while allowini; 


regulatory Such treaties frequently contain Annexes that fealitate die 

operation of the chosen process, providing guidehnes on such details as die 
method of sclccaon of third parucs, appropnatc time limits, appheaWe proce- 
dures, preferred outcomes and third party powerSs^* Similarly, additional insti- 
tutional mechanisms for dispute resolution have been introduced regional^ 
especially withm Europe at the end of the cold war.» * 

Although there is no doubt cross-ferohsation between the domestic and inter- 
national arenas, caution should be exercised in drawing comparisons In domes- 
tic legal systems the objective has been to create effective alternatives to what are 
regarded as the unacceptably h^ costs and long delays of litigation, while in 
international law it has been to encourage some form of third patty settlement, in 
the absence of compulsory adjudication.^ Intemadonally, diplomatic processes 
were promoted as alternatives to recourse to armed force, at least in the first 
instance, rather than as alternatives to international adjudication. The latter was 
nor introduced until the creation of the Permanent Court of International Justice 
as part of the post-World War 1 peace settlement.^ Indeed in the Great M case 
the Incernational Court of Justice (ICJ) affirmed char intecnational adjudication 
IS sdll an alternative to direct and hiendly setdeitient between States,^ the reverse 
of the understandmg in domestic legal systems. Consequently many dofflesttc 
debates about the function and efficacy of ADR processes ace meanings in the 
international context where all third party processes are peacehil alternatives to 
conflict.^ Their common consensual basis means that they do not operate m the 


” E g. UN Dnft Rules on Conoliatmi of Diqwtcs between Staics, 30 1U4 231 anJ, wow 
generally, An Agetuia for Peace, Pret»nitveDtt^omaey, Peacem^t^andPeeee-k^uiz Reports 
Seeretafy-Cenerat Pmttam m the Statement adopted bf the $mmt Meetmg of &e Stoaay 
Counat OB Si January 1992, 17 June 1992, UMDoc. AM7/2^, atpans 34-45 
» The UN Convention on the Uw of the Sea, 1982, Part XV, hai bcfipme a nwdd for tte 
appcoach; see C Chtnkm, ^Dispute Resoltition and the Uw of die Sea Regional a^ 

rrospectt* m J Ctaw/oid and D. RothwcH, The la»oftlkSeemtheAsmPaaU^egfon\mw, 


Dordrecht, 1995), at 237. , , . 

« Ssnulariy Modd Aibnral Rides have been widdy adopted for intemawmal cwiifflerMi a«M 
ccanon, eg. UN Commission on International Trade Uw (UNCtTRALl Model Law on 

IntcmanonalConMneiaal Arbitration, 1985, 24 ILM 1302. 

M E & Coiwenaoft on Coitahation and Arbrnatton widim the Confeienw on Se^ w 
operation in Europe, 1993, 32 JLM 557. the OcgsoiMOon of ^ 

C^K*PiwenD(m,hfonagcmentandRe»liition,1993,ONDoc.A«7/S58 98(1993) 

« Statuicof thelnteniauonai Court of Justice, 1945, Art «ri-wB*Moad 

3* Covenant ofthc League of Nations, Alt 14 , Seawte of the Permanent Court of Intent 
^'^S^li^^^htheGreetmiPirdandy.DemninkitPtowmMa^ 

^^'^e^S^SkuAe debate whether arburaomi w ptop^ 

whether it baa more affinity with adjudicatiott Arbitration by 

been a peaceful aliemative to both conflict and di^onwac seid^t «o“ « 

Ttwtv of Amity, Commerce and Navigation, 1794 (the Jay Tttaiy) 
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“shadow of the law»” as is the case domestically,^^ although the Great 

and Qatar v Bahrait^ cases might suggest a change m this respea On the 
other hand international adjudication perhaps draws more from ncgotntor> 
methods of setdemcnc than docs domestic liciganon 
This chapter discusses three international institutionil contexts where nego* 
tiatorj dispute-resolution processes have been adopted and adapted for differ- 
ent purposes The first is the use of similar diplomatic methods for both 
“compliance conrrol”^^ and dispute resolution m what has been called 
“dynamic, sectoral legal systems"/^ notably institutional regimes for the regu- 
lanon of the environment and the protection of human rights. The second 
evamincs the role of dispute-resolution processes in enhancing institutional 
good governance and democratic participation within the international finan- 
aal institutions The third looks at a more direct alternative to the use of armed 
force, the practice of good offices by the Secretary-General of the United 
Nations and the relationship between the concepts of peacemaking and peace- 
keeping as envisioned by the former Secretary-General.^ These examples illus- 
trate the potcnnal tensions between institutional objectives and the assumptions 
of treaty performance, cspcaally where the latter involve performance of oblig- 
ations owed erga omnes and standing to assert those obligations is narrowly 
framed. Underlying this tension is the further strain within the international 
s>stem between the pnvatc nature of negotiator}' methods, institutional 

. ^ e*pMw«on ‘^barsainins in die shadow of the law" has been ii^ed in dcncsne law to 
ctenbe how panics he[;Qtiate a^insc a backdrop of the tikel> consequences of litif^tion and 'heir 
iwinncss or chac e\ eniuality if they cannot reach a satisfactory conclusion e g R M nookin and L. 
xomMutet. "Barysinmg m the Shadow of the Uw The Case of Divorce", B8 yah IJ 950 

After the ICJ determined that it had junsdiaion to hear Nauru's claims apaintt Australia, a 
p^uat^K-tlement in as readied between the parties and the case withdrawn from the Court 
^ i-tfndr tn Nauru (Nauru s Australia)^ Preliminary Objeaions . Jiidfncn*. ICJ 

(i ^ ^’****'*lw”^epublic of Nauru Settlement of the Case in the Interna iional Court 

10 Aug. 1993,31ILM 1471 

* of ludiaat proceedings may have faahcatcd the negotiated ayreerrer- 

Finland a^'d Denmark P Mapd, -The Post-Adjudicattvc Phase" in C Peck and R Lee 

IW’ t'5?at 343 

tV.. unutuall) assumed a case*nanai;emenT role in requiring the panics to refotis.e f ir- 

Lij*f->stV * * ditp4»e to the Coun Qaiar ^ n 2l aboie, ff L 

} rv*** \ Famal* Judgments and the Inherent Jurisdiction o^ the Inten*«ionat Coot cf 

K ’«** t Fitimaunce (eds ), T i/ty Vtars of thr Ceur* of futu f 

" treM.Canbndre, 1996).a- 465 

*■“^3 fuW ^ decide cases rxer^uo et boro Sta*i.;e the ICJ, An 3?fZ}, i* has hu d'st* 

**®’”®***c co'iits and has reco«'<e to f cxible concepts of cq ' i> «i »»s 
5 ft ' j Frarck. Fatrnrst m iBtemaffORcJ Ljsl an'i irtUtuiio-r (Uafr**Jf'* 

r *** at 47*C}atid3l6-47 

C )»j.> MS nn has been labelled a currerx “biita word” »rtcfn»iiO'‘a! cnsiro-^'t" al 

CQ-»ro1 Vcchanisrrs and Htematsoral Ew pant'-*- J 

rU^ V*uS'l 

34 ^***°*‘*1 CrMron**en'al Rcpin'es Dyr>*r»c Iac- 1 <ji r'-’t*. * 

Supj 1-m-nt to an Ayr-'da fo* Icacc. 1 Jt*- *»n 
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perspectives and the interests of the wider internationai community in the visi* 
b!e commitment to the standards required through adherence to tteaues 


2 INSTITUTIONAL REGIMES FOR TREATY COMPUANCE 

Innovative procedures for enhancing compliance with, and responding to, non* 
performance of internanonal obligauons have been included within multilateral 
treaties creating international regulatory regimes, espeaally within die area of 
enWconmental law.^ The first such model, the Vienna Convention on the 
Ozone Layer, 1985,^® and the Montreal Protocol, 1987, will be described as 
illustration of the major features of suds procedures.^ Amde 8 of the Montreal 
Protocol provided the framework for a non-compliance procedure, the details 
of which were completed by a working party and adopted by die Fourth 
Meeting of the Parties to the Protocol m 1992 « These procedures allow a party, 
or the Secretanat, to raise concerns about anodier party’s non-comphanoe 
before the Implementation Committee established for this purpose imdcr tk 
Protocol, making each State “a trustee’* for other parties’ coidormity with tk 
convention Handl notes that party concern for compliance is not nwnvat^ 
solely by the desire to enhance the efficacy of international legal relation 


the soaal and developmental costs of compliance witn environroenB. 
incceases, all parties have an incentive in ensuring that whm are not gaming an 
unfair advantage through Ipionng those standards" ImplementauM 
Committee considers all submissions, information and observanons Kceivrt 
with a view to securing “an amicable solution of the matter on the basis of 

mtegral to the regulatoiy regime. This has “ 

blc solution muse be reached in light ot the provisio 
element of mulolaioal 

« Vienna Convennon for the Protection rf , ^’^mne layer, with Anne* A , W SV* 

«tTheMontte.IProtoeolonSiib««.t*stli«DepIe«theO»oneiay 

I* . a I All SubSUnCCS wU 


*e Montieel Protocol , a t op - 
tion of the Implementation ^minee. 
" Hand!, It 42above,at3i 
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model J 5 similar to the longH*stabltshed process of a conaliated fnendl) settle* 
ment between the government and petitioner under the European Convennon 
on Human Rights The replacement of the European Commission on Human 
Rights by a smg)c*tiered judicial process when Protocol II to the European 
Convcntion*^^ is implemented, does not mean that settlement will no longer be 
attempted The first instance Chamber of the newly constituted permanent 
Goun can put itself at the disposal of the parties for the purposes of fncndly set* 
tlemcm This creates the further dilemma of conferring both negotiatory and 
adjudicatory powers on a single body, a blending of function that has caused 
disquiet in Western concepts of adjudication but is more common in other s>s* 
terns of law 

Under the Montreal Protocol, the party whose alleged non*compliancc has 
been raised can only submit information and comments to the Implementation 
Committee It cannot participate in the elaboration and adoption of the recom- 
mendations, an exclusion that detracts both from the voluntanness of the solu- 
tion and the broader understanding of diplomatic processes. Since the objective 
1 $ to secure compliance, the solutions adopted tend to be forward-looking and 
facilitativc rather than simply condemnation for failure to perform, although 
they may include some punitive components such as a caution or c\ cn sanctions 
This blumng of negotiacory and quasi-adjudicatory function bnng:s issues of 
institutional accountability and due process back into the picture Nevertheless, 
preference for the compliance processes that may avert an> more cocrci\e mea- 
sures is likely to influence the non-complying State’s decision with respect to the 
proposed outcome 

The solution as to recompense or future conduct is w^orked out wnthm the 
institutional regulatory framework, but outside the processes of general intcr- 
nationil law. The non-compliance process of the Montreal Protocol has been 
commended for its foscenng of the dynamic development of a sectoral legal s> s- 
tem that takes account of the expectations and understandings developed 
pctwccn ptniopants to the regime, and in light of technical and burcaiicr'iiic 
c^rcrtise In contrast, recourse to dispute-resolution processes outside the 
institutional framework, such as the ICJ, ad hoc arbitration or conciliation 
'^oald not do this Use of binding processes (adjudication or arbitration) 
be counter-productive to the on-gomg evolution of the rcgulaiorv rep me, 
a formal ruling tends to cryst.'ilhse the law in a fast-changmp am. 

crcis the regime procedures can take into account and contribute to ihi^ 


Pf/' Kjt been a pnnary oSieetne of the Citror^an Conr* «t«on < Hv—ar 

mtsp ©r an admutiWe petition European Conxcrtion fo- P'i''’e<‘ c'. o* 
I*>50,ETSNo 5, Art 28fh\ff.Art* 

' 1^9. OASTS No 3S.A« 4S(f) 

^ * li w ibt European Comennon fo* the rrt>*ecron Ft r J*p"*r a! Pif' ^ 

r, 1 RcpontCourc'loiFttrt'permti Tm ecol 11 


-V.n,n I a'xotc. at 1^5 
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evolution « Indeed m its judgment in the Gabetkjotfo-'Nagymaros Project, dte 
ICJ Itself emphasised the importance of parties taking account of developing 
environmental norms m the performance of their institutiotud treaty obligations 


vided thef were prepared to be flexible. 

There is however anodicr side to this analysis A treaty is a public prescrip- 
tion of agreed mtemational standards m the petfoimance of whch non-parttes 
have an interest, as well as parties. Obligations to decrease emissions damaging 
to the ozone layer, or to tespect human rights, are owed erga omnes,^ not lusc 
to the complainant in the particular instance, or even just to odier Sutes, par- 
ties or non-parties The concept of amicable solution or friendly setdement^ 
reached through compromise and legitimated by the institunona! framewodc, 
suggests a bilateralism that mig^t not sansfy others* perceptions of what those 
obligations should entail.^ A mediated agreement typically mcorporates 
enough of the mterests of both disputants for diem to be able to accept it, that 
IS it presents a win/wm solution. However a mediated agreement may not take 
account of the interests of third parties, or of the mtemational community at 
laige.^ An example is the agreement reached in the inter-State application 
brought by Denmark, France, the Netherlands, Norway and Sweden against 
Turkey m 1983.^ The applicant States claimed violations of a number of 
Articles of the European Convention on Human Kij^ts, indudmg the prohibi- 
tion agamst torture m Article 3. A friendly settlement was reached m which 


* UTKcy maac gcncrBi w — 

Convenuon and to lifting the state of emergency declared under Article 15. The 
settlement did not refer to a number of alleged violations that the Commission 
(which partiapated in the setdement) had previously found to be admissible. 
Robertson and Mcrnlls have criticised this setdement on the ground that it 
**030001 be said to have been readied *on the basis of tespcct for Human Rightt 
as defined m die Convention".^' They comment further that "in a comparabJc 
casebrou^t by anmdwdual it is inconceivable that an atrangemencso patenriy 
unsatisfactory would have been approved".® 

« Cf the devetepment of -muisnational conwwrcial Uw- « ^ ^ 

Gooifc. “Usage tttid Its ReeepoonmT^Bati<iMjQ)fflinei^^ 

« Gabetkovo-nagymarta Project iHun&tryfShwha), Judgment, fCJ Kepocts iw, 

» InAetawconcOTinEtheOiiOtoijHNwMnaPnvetf 

87 

‘•Reportof7Detl98S,«D«BKii«.^^iaoM iWasiaOmveoiiyPws. 

MMichester, 1993), »t 284 

a Ibid 
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V/hile appreciating the political dilemma facing the Commission, this is 
brought about precisely by using pnvate settlement processes N%*ithm an mstitu* 
ttonal regulatory regime for performance of treaty obligations, including those 
OAcd ergn omnes, and resurrects the concern about private ordering^'’ that has 
been forcefully expressed tn the context of domestic ADR ^ ^'hile the assur- 
ance of confidentiality may be an essential factor in reaching an amicable settle- 
ment, It prevents open assessment of the parties* compliance with their treat) 
commicmems Indeed this concern appears even more valid in a decentralised 
legal system where an amicable solution can generate state practice conscuuii\e 
of cusTomary international law outside the terms of the treaty. The conclusion 
that ‘*(i]n mtcr-state cases, . . . the friendly settlement procedure should be 
approached with a degree of scepticism" may be equally applicable to alt such 
compliance processes that combine state will with the institutional need for con- 
tinued credibility ^ Koskcnniemi has warned of the danger that the desire to 
maintain the treaty and its institutions intact may allow the procedures to 
become ineffective for achieving their objectives and enable parties to conceal 
real differences while apparently dealing with them, to the detriment of uphold- 
ing collecttve obligations^'^ or individual third party interests Finally, such 
development can lead to the further fragmentation of the substance of inrer- 
ninonal law and its structures Views may differ on whether or not such frag- 
mentation 15 desirable on the one hand it allows for the development of 
specialist knowledge and expertise, on the other there is the risk of incoherence 
between different areas of international law Whichever wa) one concludes, at 
iHc very least the potential consequences should be rccognis^ 

The Montreal Protocol non-compliance mechanisms co-cxist with, or merge 
into, ilurd party dispute-resolution processes that are contained within the 


E.R Tirrlc) apreed to fubmtt reports to the Commission and to pamcipate m dialofu** ith ir 
A*i 3 and to prepare a final report on the implementation of the settlement However all theie 
» ^ere to remain eonfiden'tal tbtd vt 292, n fil. Similarly, confidenualit> is pre^ened fo- the 
p-occdurct under the Montreal Protocol 
** u Chinl.m, n 1 aboye, at 57 and 81-2. 

Htndl, n M above, at 40, notes that confidcniiahty may be justified I'ccause of the sm«itiv* 

Smilsr apprehension may he felt m the context of the purported "con«ru«ive diah fve* 
human nphis treaty b^tes and States Pinics rcpo^tinp to them where real co'‘cr^s #b » it 
'^I'h the relevant treaty may not he -dequaiel) addressed 
'wexnic-'i.n 49ahove 

*bc f^xibiljt) c^ncrotiaioryproccKcsth3*^apparer*U t-o*e«t»ly allow part>..jpasi«n 

‘^1 u ratlin. ..... L rf 1 . .1 e ..... 
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Vienna Cbnvenrion on tfae Oaone Layer, Attide U « m fCr I... k u l 
dispute anses when there is “a dIsaBMem«t^ «« « « * 

of legal views or interests between^^es" *'*' ‘’t 

speafied The dispute resolunon procedures to be followed in the case of 
claims of bre^ of the Vienna Convention on the Law of Tieaties ate those 
bst^ in Attrcle 33 of the UN Oiartet, and especially conciliation ” Hic same 

ttchniqi«».fore){ampIeconsuItation, independent expert investiganon,seekida 

further inforination, negotiationsfaciJitatedby a thud party, thud party expeu 
appraisal of the problem and thefotmulation of non-bindmgrecommendi 
on how the issue might be resolved, underlie both compliance and the negotia- 
rory dispute resolution processes. Indeed "amicable solution" is an appropnate 
description of the preferred outcome of a conahanon process, as welJ as ri» 
objective of the non'^rapliance procedures. Further, the preference of at least 
one of the parties m an articulated dispute may be to induce peiformance radicr 
than to claim termination or redress, and the agreed outcome of coflcihanon 


future performance 


Aft. tl allows parties to make a declaration accepang compitlscuy recourse to adnttanon or 
the itmsthctiop of die tCJ. If attempts atsetcleiiieftcclicoti^ negation or medumm M, and on 
common compulsory process has been accqited, these u coic^niUiKy conciliation dwt leads to a reo 
ommendatoty award These piovinons fellow, to some extent, the model of the UK Gonvennon on 
the taw of the Sea, XV 

” £bxI Timor (Portugafv Aiislftt/t0],Jiidginent,IQFRepotttl995,9Oatpars 22. 

” PorfiiIidiscii5sionofihispounseeKodceDmtnn,n ^above 
Vienna Convention on the Law of Treaties, 33 l^r. 19S91 1155 UNTS 331, An. (0(2) sates 
diac "material breadi of a mulnlateml treaty^ one of die pameaentules (a) theodierpanieslv 
unanimous agreement to miipendi the eperatton of the treaty m vdioie or in part or to (enmnueit 
either (i) tn nda tens between them^es and the dcfeulong State or (») as between alt porues, 

(b) a party specially affected by die breach to invtdx It as a ground fer suspending the operatMMi of 

the treaty in whide or m part in the tdations biaween toeff and the defaulting sno, (d 
odier than the defaulting State to invoke dm breadi as a gnmnd for suspending die operation m me 
txtaiy la whole or in part with nupeet to itidf if the treaty is of sudi a diaracter that a matetw 
breach of its provisions fo one party radicatty changes the p^ioon of en»y patty with legieet tome 
fanher porformanceof itsobligaDons under die txeaty" Pot discussion on what acnonsoonru^ 
matenal breach see die Gabiikwo-Nagymros Project {HvttgfifyfShvaba)^ Judpneot, iCj 
Rqiorts, notyet reported , 

Vienna Coowmioa on die Law of Treaties, Am d5^ and Annex w the Cbnwnnwiioo*®*' 

Th^outcome may also etmtatn some compensatofy element but a win/win fomoia **‘***^ 
account of feiuit deatogs between the parties is widdy associated with non^udicaioiy aispaw 
resolution see Fisher and Dry, n S above 
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Although tradmonal disputC'^rcsolunon processes ma) noi be suitable for 
inducing comphance,'^^ the co<existencc of both objectives within a single insti* 
tunonal regime creates a number of legal dilemmas for parties* Koskennicmi 
raises a number of pertinent questions For example, can a part> **spccia11> 
affected** by an alleged breach of the Vienna Convention on the Ozone Layer or 
the Montreal Protocol claim under Article 60 of the Vienna Convention on the 
law of Treaties, or must it rely upon Article 11 of the Ozone Treaty^ Indeed can 
there be a **spccially affected" State Party in the context of the Ozone Laver 
treatv , a question that is equally applicable to human rights treaties^ Cm a parrv 
to a dispute continue with the bilateral dispute resolution procedures under 
Artide 11, atthou^ another self*designated party has commenced the institu- 
tional procedures relating to non-compliance’ Standing to commence the latter 
IS broader than that for the dispute resolution procedures A party to a dispute 
may thus be pre-empted from cxerasing its options by the commencement of 
the institutional non-compliance processes by another party with what a dis- 
puting State considers a lesser interest, or even by the non-complying patty itself 
acting deliberately to achieve such an outcome More broadly, does the cocms- 
tcnce of compliance and dispute resolution procedures, both resting upon simt- 
hr non-adjudicatory techniques, foster integration into, or dcvelopmcnr apart 
from, general imcmational law? 

KosI enniemi suggests a practical solution to the procedural dilemmas He 
proposes that if a bilateral dispute resolution process progresses to conaliacion 
(where the ohjective is non-htnding recommendations), it should be merged 
With the procedures of the Implementation Committee, effectively making dis- 
pute resolution part of compliance This docs not of course address the concern 
about private or institutional ordering and deprives the party in dispute of its 
choice of conciliators and the alleged non-complying party of its aaiv c role 
w I'hin the process However if the chosen dispute resolution process iv orbitra- 
tton or adiudicaiion, the compliance proccssessliould be dropped because their 
«^jcctives differ and they may frustrate the adjudicatory process The parties 
trcmscKcs however can atw*ay 5 continue to seek fncndty settlement This solu- 
tion would disadvantage other parties to the treaty that have only limited access 
to arbitration or adjudication, through the narrowly defined process of intcr- 
'cation,^'^ but can participate in Meetings of the Parties wiih respect to non- 
cptaplnncc. 

This discussion rcfleas the broader debate within the International Lav* 
oraiTu«sion (ILQ on the relationship between state responsibility and dispute 
^ Draft Articles on State Responsibility the ILC has cxi ended 
' of an “injured state" m the contexts of breach o^ a miihilatcral 

ji. V f ij.* |(^j^ ^ ii—cn'eartoa hc^o*r the IC!|, ic« Chtft »" « it 

v, ^ Co-**!* « or,D-aft Artt *irr 

I vf. , np,Drtf* Repo’icllh^nCcpt^'* OlofV 

' I" r 2, 1* JuV 
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treaty” and of an international enme,” m order to encomn,« n 
community interests An iniuinl StatTn,, t “ encompass colleeme and 

to mdnee conforming behaviour “> Smr. foe^d^dT* *** measures 
crimes mcludes a “serious nf “tematmnai 

regime The extensive undersunding of “u3” W . K "““-““Pfiimce 

dire^ injured tore tto seek* reparation la some «lier way, or whole mw* 
«mdo not coincide wth those of AeclaimantState.SuchaStetemi^tnot Wish 

to have Its i^im submerged with those of all other “injured” State A fhtthw 
debate is whethm the I^ty of counter measures is dependent upon a pnor 

a^pt at pMc^Isedement,thatisaform of compulsory dispute setdeiLit. 

at le«t at the level of an obligation to negotiate m good faiA “ The Dialt 
Articles require “an injured state taking countermeasures to fulfil the oblig- 
an^ in relation to dispute resolution arising under Part Three or any other 
binding dispute settlement procedure m force between the injured State and the 
State which has committed the mtemadonally wrongful act” “ There ate dif- 
fera^ of opmion in pnnaplc whether a direaly mjiued State should he 
required to attempt peaceful settlement before resorting to countermeasure^*^ 
but m addition the relationship between the general dispute resolution provi- 
sions contained in the ILC Draft Articles and specific treaty regimes for comj^- 
and dispute settlement remains undear. 


sions 

ance 


3. INSPECTION PANELS OF THE INTERNATIONAL FINANOAL INSTITUTIONS 

Despite the collective nature of non-compliance insdtunona] regimesi access 
and pamapanon are nevertheless restnaed to treaty parties The second exam- 
ple of where dispute resolution processes have been blended into innovative pro- 
cedures IS the Inspection Panels established by the international finanaal 
insQtutions, die World Bank, the Inter-Amencan Bank and the Asian 

^ Draft Arts on State Responsibilicy, Art 40{e} Art 40(0 states “jf the nditinbingdt^ilwan 
of a State arises from a multdatcral ueaQr, any o^er State patty to the mulcdatenJ treaty, if it is 
establtshed that die ndu has been eiqut^y stipulated in d»t treat) for die piotecnon of the ed 
lective tiuerests of the States jiames cheRCO* 

^ Draft Acts on State ResponsibilKy, Ait 40(3) 

DcaftAits on Sute Responsibility, Art 47 
Draft Arcs on State Respoiuibibt), Art 19(3)(d) 

•* The level of action required to satisfy a itqutretn^t to negate in good feiA remains 
A refusal to pamajMite many form of negotiation could be rcprdedasanmieniatiMnlly 
act^ bur dtett remains die possilnUty of gpod faidi disagtrament within the negpttaiioRS 

Draft Arts on State RcqNuuibibty, Art 48. » t • k 

E g B Simma, “Countcr-wcawtes and Dispute Settlemenr A Wea for a Different BiUnce , 
£;/L loa, O Sdiachtcr, “Dttpuie Settlement and Countermeasures m die Intcmtfional U 
commission*, 88 AjfL 471, C Tomuschat, “Are Countermeasures Subject to Poor Recouise 
Disputo Setth^nc ^cedurea^^, 5 B}IL 77. 
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Development Bank ” Examination of these Panels shifts the focus of the dis- 
cussion in two ways first, the complaint is against the institution itself and, sec- 
ondly, the process is initiated by non-State actors, that are by definition 
non-parties to the institutional regime 

In 1993 the World Bank introduced the first of these panels^^ following wide- 
spread protests about certain development projects, most famously the Sardar 
Sarovar Dam on the Narmada river m India ^ The Panel can be seen as an 
innovanve method of enhancing concepts of effectiveness, good governance, 
transparency and accountability withm intecnational instituuons where chetr 
acnvities directly impinge upon peoples, lives and living conditions. Creation of 
the Inspection Panel constitutes an acknowledgement that disputes ansmg out 
of development projects cannot be defined solely by the project State and the 
relevant lending agency. Thus requests for mspection of a World Bank-financed 
project can be made by the intended beneficianes, that is a community, organisa- 
tion or other group residing in the country in which the project is being imple- 
mented, or m an adjacent country, if the group is adversely affeaed, or likely to be 
affected, by the project. Requests may also be made by representatives residing in 
the same State, or m exceptional cases outside the State, if the Board consents 

A request for inspection, even if granted, does not lead to an independent 
evaluation of the project, nor to an assessment of its conformity with inter- 
national law, but rather to an examination of the relevant Bank’s compliance 
with us own operational poliaes and practices, including, for example, the pol- 
icy of public disclosure adopted by the World Bank's Board in 1993. The focus 
IS upon damage, or likely damage, especially of a social or environmental kind, 
flowing horn non-comphance with Bank policy, not from breach of inter- 
national law. The World Bank envisaged that recourse to the Panel would be 
limited to those “exceptional cases where the Bank’s own high standards were 
not met” ** 

Unhke the posiuon of the Implementanon Committee described above with 
respect to the insatutional regime for the protection of the ozone layer, the Panel 
IS notan integral part of the World Bank, although the members of the standing 
panel are selected for their relevant expertise The Inspection Panel m effect 

^ ®radlow, “International Oiganizanons and Private Complaints The Case of the World 
^ Shihata. The World Bank Inspection Panel (Qatendon 
details of the operation of the Panel sec The Inspection Panel IntemaUonal 
Bank Oevelopment Report August I, t994 to July 31, 1996 {The World 

Pands each institution has developed vary in detail, so this discussion will 
loa* on Ac WorM Bank Inspection Panel 

Intetnanonid^O^^ of the Independent Revtew, Sardar Sarovar {Resources Futures 

' UK^ Sb iMpection Panel Analysis and Kecommendations for Review {Policy 

dut Bank and the Asian Development Bank have adopted a different model, 

lar request. ^ expects from whom the Boa^ may select a Panel in response to a p-imcu- 
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acts as an intermediaiy between the requesters, the Bank Management and 
Board. Its processes resemble those for dispute resolunon and their flexibility 
allows them to be adapted to the particular circumstances Inspeaion can 
include impartial investigation, visiting the project sitei broad formal and mfbr- 
mal consultations, for example with relevant Bank staff, local people, mtoided 
project beneflaaries (including indigenous persons), grassroots and inter- 
national non-governmental organisations and local and central government 
agencies, appraisal of deasion-making, and crafbng recommendauons for 
remedial measures. The investigation includes access to the Bank’s staff and 
records. The Panel’s findings are sent to the President and Executive Duectois 
of the Bank who determine upon any response Unlike either non'comphance or 
dispute resolution processes as such, the objective is not to reach an amicable 
solution between the requesters and dieBanl^ but rather a decision by theBoard 
based upon informed, impartial recommendations This decision might not 
conform with government aims (for example a decision not to continue financ- 
ing the projea), or might fail to satisfy die requesters and indeed mi^t gcne^ 
ate further disputes In this sense the process is perhaps mote akm to an 
institutional grievance procedure rcquinngonly conformity with Bankpohnes, 


and not any re-cvaluacion of the project 
The bestowal of standing to commence the process upon non-State actors 
moves away from the traditional state oncniation of imemanonal dispute icso- 
lucioti by broadening beneficiary pattiapanon It acknowledges that the tradi- 
tional legal and procedural exclusion of non-State actors from m^anonal 
aispute resolunon processes disregards the reality diat intemauond dca^- 
impacts upon peoples’ lives,” a posinon the ICJ, for exmple, has been 
reluctant to take.** It also ditecdy recognises the role of financial msotutioiis as 

‘"^we™r Sare limitations to the potennal empowerment J 

n£”to request mspecnon Single individuals cann« request 

m^t be pTrt of a community or organisation. Doubts also te****^ 

SdiH groups to access the procedures and the t^^ 

SSn«“no Sibtate requests from 

rep^entatives. who may Imve greater «sour«.2«“^“^^^^ 
liminng non-local representanon is a reminder — prevent 

Sethepto,ectdesisnandmanagementpiocess.TheBa^ 

above, at 43 
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well-funded western NGOs from taking up cases and pohtiasing what some 
borrower governments view as domestic issues” ^ Even if such representation 
were more readily accorded there is need for some caution Genuine expression 
of local people’s views cannot be lightly assumed, and care must be taken to 
ensure that such representation fully encompasses local opmion, including dis- 
senting voices Procedural nghts of the requesters once the process has com- 
menced are poorly defined Without, for example, the right to be heard or to 
have access to full documentation, the Inspection Panels may appear to offer 
more to affected communities than is in fact the case 
Only the World Bank Inspection Panel has to date generated a sigmficant 
case-load, and by 1997 only one request had resulted in an investigation takmg 
place, although there are others pending. After receiving the Panel’s recommen- 
dauons based on its investigation of the Arun III Hydroelectnc project in 
Nepal,’^ the Board of the World Bank withdrew from the project. In other cases, 
the Panel has determined requests to be inadmissible or the Boacd has deter- 
mined that other internal procedures rendered inspection untimely or otherwise 
inappropriate This record has led NGOs to question the World Bank’s com- 
mitment to the expressed objectives of the process,^ but a review in 1997 has 
not recommended substantial change By 1997 inspeaion panels had not 
realised ihetr potential for oj[}ening up international msticuuonal policy-makmg 
to beneficiary scrutiny, but the model of open access remains the greatest possi- 
bility for non-State actors to express their concerns about the impact of mter- 
nationai deasion-makmg upon their lives. 


4 GOOD OFFICES OF THE SECRETARY-GENERAL 

The thud example is the institutional relationship between the peaceful settle- 
ment of disputes and other actions for the maintenance of international peace 
and security as exemplified in the mediatory good offices funcaon developed by 
successive Secretaries-General Although this role is not explicitly prescribed m 
^ UN Charter,*^ its exercise is pursuant to both the peaceful settlement of dis- 
putes under Chapter Six, desenbed m An Agenda for Peace as coming within the 
^cept of peacemaking,^ and Security Council powers exercised under 
hapter Seven, that is peace-keeping ^ Peace making techmques are also 

” Sj*®**®* ” above, at 18 

^ IJe Inspection Panel Rqiott , n 85 above, at 14-18 
n 86 above 

^ requires the Secretary-General “to perform siidi other fonctions as are 
non of org*”* of tbe Organization and Art, 99 allows him to “bnng to the atten- 

CounaUny matter which m his opinion may threaten rfie maintenance of uieer^ 

oonsotutes attempts to bring disputing parties to agreement through processes 
25 above fi**ocludingArt 33 An Agenda for feaeCtSuffplement to An Agenda for Peace, n 

involves die deployment of UN mibury, police and civilian personnel in the 
area, traditionally with the consent of all parties {tbid ) 
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engaged m bodi prevennve diplomacy and peace-building alter conflict Dispute 
resolution may therefore be attempted alongside and simulcaneously with other 
mote coerave operations, directed at other ends 
Tom Franck has argued that when the Secretaty-General extends his good 
offlees CO disputing parties he deploys the authority of die intemanonal com- 
munity as a whole.^*^ This constructed dispute resolution role is thetefore inte- 
gral to the prospects of the UH itself m fulfilling effectively the requirements of 
peacemaking and peace-keeping in both international and internal disputes that 
present a threat to international peace and security.’^ 

In this context too there are both institutional and process dilemmas 


Entwining peacemaking with peace-keeping locates pnvate processes for dis- 
pute resolution withm the scructuies for global public ordenng To enhance its 
potential effectiveness, the exercise of good offices must appear to the parties to 
be fair the concept of a mediated agreement rests upon assumptions of neutral- 
ity and impartiahty between Ae third party faciliiator and the disputants These 
qualities require the Secreiaiy-General to distance hunseilf to some extent from 
the expressed poliacs of the UN, while workmg within the purposes and pnn- 
aplcs of the Qiarter This position may become problematic where, for exam- 
ple, the behaviour of one party to the dispute has been condemned by the 
Security Cbuncil, where the Scointy Council has issued an alnmamm, or has 
directed that certain actions are required,'*® a sitaation diat is oc^ngmoie 
frequently with the freeing up of the Secunty Cbunol at the end of Ac cold 
war,'" Franck also points to what he desenbes as Ae trend of the Secunty 
Council to hmit the Secretary-General to delivering its dir^ves to 
Such Secunty Council directives are politically inspired and are generally mon- 
vaced at addressmg Ae immediate Arcat to mter^tional pwee and seam^ 
The responses determined upon by Ac Security Coui^l ^ 

Secretary-General with little room to manccuvre as a Aitd party * 

SlcStnctmg his role to Aar of messenger undermine his 
However deplcjment of Ae Secretary-General’s good offices 

hecfflnducthwgpodoffices'WhoaretheparaapantsmthedispDKwM 

« T Fianck, “The 

CoD,ecta«“, « EJIL 3(50, for * fo"" *“ 

otScce see T Franck, n 4t above, at 17«17 
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cnee IS indispensable to an effective process with a realistic prospect of a satis- 
factory outcome^ This quesnon is especially crucial when key players have not 
received international (UN) recognition How much institutional support 
should be provided to the Secretary-General in securing, or performing, an 
agreement and how does this impinge upon his neutrality’ Can the Secretary- 
General guarantee an outcome, or must he rely upon subsequent Security 
Council endorsement’ If he is unable to offer his own assurances as to the via- 
bility of an agreement, the momentum of the process may be lost, but otherwise 
be may be embarrassed by subsequent lack of political support or by member 
states’ failure to allocate sufficient resources to assure the outcome Such an 
eventuahty in turn will undermine his credibility, and that of the UN 


5 CONCLUSIONS 

Since the commencement of the twentieth century, the international community 
has evolved a range of tools for dispute settlement that it has contmuously 
adapted, modified and refashioned to meet the demands of new objectives, 
including those of inducing compliance with treaty regimes and enhancing insti- 
tutional transparency These measures have become ever more technically 
demandmg, complex, diversified and streamlined Inevitably their formula- 
tion and use (and projected use) have simultaneously both highh^ted problems 
within institutional structures and contributed to the emergence of an inter- 
national institutional law. Non-compliance procedures, dispute-resolution 
processes (both negotiatory and adjudicatory) and peace-keeping measures do 
not take place sequennally across a continuum but may be attempted separatdy 
or simultaneously with respect to a range of different State behaviours They 
may merge imperceptibly into one another. Their objectives may coincide or 
conflict, especially where such objectives are ambiguous, ill-defined and subject 
to change as the situation unfolds Since institutional objectives will not neces- 
sarily coincide with those of the disputants, they may involve degrees of institu- 
tional coeraon, even while formally identified as consensual In addition, the 
private nature of such processes may disguise lack of conformity with inter- 
national community interests 

The vitality of international lawyers m designing innovative dispute 
resolution processes may also obscure real substantive confiict that continues 
even while the procedures are identified and agreed It is often easier to reach 
consensus over the inclusion of a dispute resolution or non-compliance provi- 
sion in a treaty than it is to resolve the substantive issues involved. This strategy 
creates the illusion that something is being done to make compliance with their 
mteraational obligations a priority for States. Furdier, since treaty-making 

remains a State privilege and participation in inter-govemmcntal institutions is 

The adiectives aie Kos1cennienii*s Seen 27 above, at2 
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controlled by States, non-State interests ace readily excluded or discounted 
Where they are exceptionally recognised, as in the power of beneficiaries to 
request inspection of World Bank-financed projeas, the procedures may hold 
out greater promise for involvement than m hct occurs. As has been the case 
since at least the Hague Peace Conferences nearly a century ago, the focus must 
be upon enhanang the political will of States to use the tools they have devel- 
oped to resolve teal differences between disputants, not merely to design elabo- 
rate models for their consideration. This problem is not confined to the 
mtemational legal order but is prevalent within domestic systems where ADR 
remains more celebrated than engaged While there are contradictory direc- 
tions, what IS evident is a vibrancy and innovation within the international legal 
system the structural, procedural and substannve consequences of which cannot 
yet be fully envisaged 
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